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ARGUED as» DETERMINED. „ 


m run TIME 8 5 = 
[Lows Ctiaxcetion HARDWICKE. 


| | — = — FE * * ig — Be __ 1 b 64 — | 
Nn m4 Brown, November T 1743. Cars 10 


Fry was brought for at account by a creditor of « W 


abankrupt againſt the aſſignees. fendants denied 
all the equity of 


W The afſignees put in an anſwer; 4 > all the equity of a bill, and the 

W the bill, — 54 the plaintiff * the th e to a * on plainciff brings. 

bill and anſwer only. \ - heveien on ill” 

= Lord Hardwicke upon hs merits s dif miſſed the bill with 1 e ee 

W coſts to be taxed ; for he ſaid the plaintiff in this caſe avoid - 8et off with 40 

ed replying, in hopes of ſaving coſts, and that he would ©2*s; the court 

not encourage a practice which was done merely to get off the vill upon 

| with forty illings coſts; for if a motion had been made to the merits, gave y 
diſmiſs the bill for want of proſecution, the plaintiff knew * 

the defendant would have been intitled to full coſts. | 


Lacon ver. Mertins, N ovember 9, 1743. = = 


Cazr 8. 


TOHN HAY and Elizabeth his wife, the heir and deviſee Ld. Hardwicks 

of Simon Degge deceaſed, being ſeiſed in right of Eliza-. on the circum- 

beth of divers lands in Derby ſhire, held by leaſe from the ker gas ge | 

dean of Lincoln to the ſaid Simon Degge and his heirs for agreement to bs 

three lives, viz: the life of Simon Degge, Elizabeth his carried into exe- 

wife, and the faid Elizabeth Hay; and alſo ſeiſed of the in- cute . 
heritance in fee expectant on the death of dame Elizabeth miniſtrator © © 
Saunderſon, grandmother to Elizabeth Hay, and of her. 8 againſt he 
mother, in'the manor of Boothby, and divers lands in Lin- of aw, 
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8 ; ws 5 4 ; . : 
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1 Wt | Caſes argued and determined 5 


colaſhire: they borrowed on the 16th July 1735, 1000 J. of 
Thomas Moſely, and for ſecuring. thereof by leaſe and re- 

RS ſe and fine, conveyed to Moſely and his heirs the ſaid ma- 
[ 2 J Bor and lands in Derbyſhire, and on borrowing the further 
ſum of $00/. they conveyed to Moſely the lands in Lincoln- 


58555 + ſhire, and on Moſely's advancing 200 J. more, they ſubjected 


both eſtates with the payment of the ſeveral ſums of 1000 J. 
* - © Bool. and 200 l. but before any part of the principal and in- 


tereſt was paid, John Hay died without iſſue, and his wife = 
became {ſolely ſeiſęd, and in November 1737 borrowed of 
Moſely the further ſum of 240 J. 6d. which with 1597. 19s. 


64. due for intereſt, made 2400 /. and by indorſement on 
the ſecond mortgage-deed ſubjected both eftates with payment 
of the 24007. and Elizabeth being deſirous of diſpoſing of 
her intereſt in the Lincolaſhife eſtate, and to add a third life 
to the leaſe of the Derbyſhire eſtate, in order to raiſe a fund 
for the payment of her debts, employed one Forſter to treat 
with the defendant Mertins, when after, divers meetings, 
Forſter, on behalf and with the conſent of Elizabeth Hay, 
came to the following parol agreement, That Elizabeth, in 
conſideration of 2260 J. 105. to be paid by Mertins, ſhould 
convey the eſtate in Lincolnſhire to him and his heirs, ſubjett 

to the eſtates for lives of lady Saunderſon and Elizabeth 
Degge, and the purchaſe- money to be applied towards the 
diſcharge of Moſely's mortgage; and it was alſo agreed that 
* the leaſe of the Derbyſhire eſtate ſhould he renewed and a 


third life added, viz. the ſon of the defendant Mertins ; and 


that thereupon he ſhould lend to Elizabeth by way of mort- 
gage and on the ſecurity of the Derbyfhire eſtate 1600/. in 
order to raiſe a fund for payment of her debts and the reſt of 
Moſely's mortgage, and alſo to enable her to pay 375/. fine 
for the ſaid renewal, and Mertins in part of the agreement 
paid Elizabeth 100. for which he took her note, and on the 
death of lady Saunderſon, he in conſideration thereof farther 
agreed to add 1401. to the 2260/. 108. making together 
24001. 10s. and in further execution of the agreement paid 
Elizabeth another 1001. for which he took her note, and af- 
terwards another tool. and alſo 4ool. to enable her to pay 
the tine to the dean of Lincoln, and to add a third life in the 
Derbyſhire eſtate, for which he took a bond till the agreement 
could be comple ted, out of which ſum ſhe paid 3757. and 2 
new leaſe was taken of the Derbyſhire eſtate, wherein the 
life, of Mertins the ſon was inſerted, with the approbation of 
Mertins the father according to the parol agreement: before 
the ſame was perfected Elizabeth Hay died inteſtate, leaving 

- the defendant Degge heir at law. 1-5 1 
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zn the Time of Lord Chancellor Hardwicke. 


be plaintiff being a large creditor of Elizabeth Hays, by 
Ws G mple contract having procured letters of adminiſtration in 
truſt for himſelf and the reſt of the creditors, brings his bill 


praying an account of the inteſtate's real and perſonal aſſets 


and of her debts, and to receive a ſatisfaction out of the real 
for ſo much of the perſonal as had been exhauſted in diſcharge 


of the ſpecialty creditors, and that the agreement entered into 


bib the. defendant Mertins may be ſpecifically carried into 
execution, and that he may be compelled to take a convey- 
RE ance of the Lincolnſhire eſtate, and advance the 1600/. on 
che Derbyſhire eſtate as a fund for the payment of the inteſ- 


tate's debts, and that the defendant Degge, the heir at law, 


might convey to Mertins as the court ſhall direct, or in caſe 
he does not, that Mertins may hold the eſtates to him and 


his heirs. 
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| The defendant John Mertins by his anſwer admitted all 
== the fats and circumſtances relating to the parol agreement, 
as charged by the bill, and offered to perform it, and com- 


pleat his purchaſe of the Lincolnſhire eſtate, and advance the 


16000. on the ſecurity of the Derbyſhire eſtate, provided he 
| be allowed the ſeveral ſums advanced on the foot of the agree- 
| ment out of ſuch purchaſe and mortgage money, and be 


[ 3 L 


permitted to hold the eſtate in Lincolnſhire to him and his 


| heirs, and ſo as the leaſe of the Derbyſhire eſtate be renewed, 
| and the lives fallen therein fince making the agreement be 


The council for the defendant Degge, the heir at law, in- 


| faſted he was an intire ſtranger to all the tranſactions between 
{ Mertins and Elizabeth Hay, but if any ſuch parol agreement 
was made, he was not, nor could be bound, or any ways af- 
| fected thereby, in regard the ſame, or any part thereof, did 

not appear to have been reduced into writing, nor in any fort 


performed by Elizabeth Hay in her lifetime. 


Lord Chancellor. The firſt queſtion is, Whether the 


agreement inſiſted on by the bill, and admitted by the anſwer 
of the defendant Mertins, ought, upon theſe circumſtances, 


WW to be carried into execution? what makes this particular is, 


if the bill had been brought by Mrs. Hayes in her lifetime, 
andthe defendant Mertins had admitted the agreement, tho? 
he had inſiſted on not performing it, the court would have 


: 


frauds and perjuries. 


The ſecond queſtion is, Whether as between the repre- 
ſentative of Mrs. Haye's perſonal eſtate, and the defendant 


decreed it; becauſe the admiſſion takes it out of the ſtatute of 


Mertins and Mrs. Hay's heir at law, it ought to be performed? 


Fo 


It ba deen objected by the council for the heir at law, that 
the agreement is not in writing, nor concluded; and if it was 
reduced to a certainty, yet there has not been a ſufficient part 
performance. Now it is clear to me that there was a certain 
dent, with a variation afterwards from an accident, by 
which the eſtate became more valuable; for it does not a 
that Mrs. Hayes had the leaſt intention of breaking off the il 
| ment, but inſiſted only on an advanced price, as it was 
natural and reaſonable for her to do: and it is likewiſe in 
evidence, that the defendant Mertins agreed to give more, and 
J that Mrs. Hayes deſired him to pay the third ſum. There are 


- Soy of pol- ſeveral ways of part executing an agreement. If poſſeſſion is 4 


ſeſſion, or pay- 
ment of money, 


delivered, that is a ſtrong evidence of the part-execution of 3 


erfor- an agreement. The ftatute of frauds and perjuries goes 


| agreement not 
reduced into 
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mortgagor of a 
leaſchold eſtate 
has not cove- 
nanted that he 
will procure the 
lives to be filled 
up, the mort - 


and on add- 
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equally againſt making a mortgage of real eſtate without being 
in writing, as againſt a purchaſe if not in writing, for as the laſt 
can be no lien, neither can the other be a ſecurity. Paying of 
7 * been always held in this court as apart- performance. 
It is ſworn poſitively in this caſe that the money was applied 
for, and paid abſolutely upon the foot of the agreement. As 
to Mrs. Hayes's taking notes of the defendant Mertins inſtead 


of the money, the evidence being, that they were given on 


account of the purchaſe· money, will take off the force of 
the objection. It is ſaid it m "be ſuch an act done as ap- 
pears to the court would not have been done, unleſs on ac- 
count of the agreement ; and to be ſure this is right. But 
as to the other objection, that it muſt be certain at all events 
that the agreement ſhould be performed even independant of 
the title, whether it can be made out or not, is carrying it 
too far, and would hold equally had the agreement been in 
Writing, for whatever the title may be, ſtill Mr. Mertins 
would have had a lien _ the eſtate by virtue of the agree- 
ment. 


If there is a leaſehold eftate that is 3 and no 
covenant on the part of the mortgagor that he will procure 
the lives to be filled up, the mortgagee cannot compel him 
to do it, but muſt pay the expence of renewing, and then 
reimburſe himſelf by adding it to the * of the mort - 
gage, and it ſhall carry intereſt. 405 


\# 


Upon the whole I am of opinion that, nw al the cir- 


2 ing the expence cumſtances appearing in this caſe; the agreement entered into 


of rene wal to 
the principal of- 
the mortgage, 
it ſhall carry 


betweeen Elizabeth Hay in her lifetime, and the defendant 
Mertins for the purchaſe of the reverſion of her eſtate in 
© Eincolnſhire, for the ſum of 24001. 105. and for the mortgage 
of the leaſehold eſtate for lives in Derbyſhire, for the ſum of 
e ought to be * and carried into — 
an 
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in the Time-of Lord Chancellor Hardwicke, 
1 r and decree the ſame accordingly ; 5 and do di- 
rea che maſter to compute intereſt on the 700!. paid by Mer- 


„ from the relpe8iye times of payment thereof, and | 


39 the principal and in- 
(. tereſt due to the defendant Mrs. Harris, the executrix of 


gage to 


( the defendant Mertins do pay to the plaintiff, the admini- 
ſtrator of Elizabeth Hay, the refidue of the 1600. after 
deducting what ſhall be due to him for the 7ool. and in- 
( tereſt; and thereupon order Mrs. Harris to convey to 
gage; for ſecuring the re- payment of the ſum of 16001. 
(„with intereſt at 4/. — cent. ſubject to a redemption b 
Degge, the heir at law of Elizabeth Hay, and after fach 


„ conveyance: made of the Lincolnſhire eſtate, do order the 


and his heirs do hold the ſame againſt Degge and his heirs ; 
and it being admitted that there are but two lives now ſub- 
= fiſting on the leaſehold eſtate, I order that Mertins be at 


his mortgage to carry intereſt in the like manner.” 


fert: Roberts in November 1743, amongſt the lunatic 
1 N . | Petitions, "x | oe 


grounds. Firſt, Miſbehaviour of the commiſſioners. 
Wpccondly, Miſbehaviour of the jury. Thirdly, The findi 

f the verdict. As to the firſt part of the complaint 3 
ous. As to any miſbehaviour in the jury the evidence is 
pery flight, and is entirely anſwered, for it appears that 


| heather part of the petition deſerves more conſideration, 


cc Mrs. Dormer, the repreſentative of Kirk the aſſignee of 


F< Mertins the leaſchold eſtate in Derbyſhire by way of mort- | 


poſſeſſion thereof be delivered to Mertins, and that the 


WF liberty to renew the leaſe thereof by adding a new life; and 
chat what ſhall be paid by him for the fine and charges of 
F< ſuch renewal be added to the principal money advanced by 
him on the ſecurity of the faid eſtate, and be included in 


: 1 ORD Chancellor. This is a complaint upon theſe 


We” commiſſioners, it appears to be groundleſs and vexa- 


r. Robert's council deſired he might dine again with them. 


1 is objeted to as a verdict againſt evidence, but I think. 
PATE is nothing fatisfaQtory jn the affidavits to induce me io 


Casr 3. 


6 9 cb FEA hd W 5 
7 3 of chat opinion. If it is not againſt evidence, tha the | 
next queſtion i is, In what method it muſt be gone into? | 


n There can be no melius inquirendum, for that is only 7 
any miſbehavi- grantable on the part of the crown; but where there is any 
_ 1 miſbehaviour in the execution of an inquiſition, it muſt be 
zaguiſnion of examined into, and if the court ſee cauſe they may quaſh it, 
Junacy,the and direct a new commiſſion; but a melius inguirendum is 
en hor the crown, who cannot traverſe as this ſubject can. But 
ining into it t 
may, if they fee What ground is there for me to quaſh the preſent inquiſition? 
OT , The commiſſion was very ſolemnly granted upon inſpection, 
1 and what would be the conſequence if I ſhould quaſh it? it W 
fon, is impoſhble to have an inquiſition more ſolemnly taken, and 
2 t laſt no body would be bound by it; this would be only 
putting the parties to a uſeleſs expence. 'The queſtion: there- 
fore is, Whether there is any ground to do any thing, and 
what? As to the grounds, I do not ſee ſufficient from the 
affidavits, but from the ſecond inſpeRion I think there is; he 
has certainly appeared much better than he did at a former in- 
ſpection, and his appearance now does not prove him to be either 
| a fool or madman, and it is not put upon his being an ideot. 
Fitzherbert's « Natura brevium proves, that it is a common 
method to inquire by inſpeRion after an inquiſition returned, 
and there have been many caſes of that ſort: but if upon in- 
ſpection the chancellor is at all doubtful, there ought to 
be ſome better method of determining it, and the $7. of 
2 Ed. 6. cb. 8. ſec. 6. ſeems to be made for that purpoſe, 
* If any perſon be or ſhall be untruly founden lunatick, &c. 
< be it enacted, that every perſon and perſons gtieved or to 
<< be grieved by any office or inquiſition ſhall and may have 
4 his or their traverſe to the ſame immediately, or after, at 
<« his or their pleaſure, and proced to trial therein, and have 
„like remedy and advantage as in other caſes of traverſe MW 
upon untrue inquiſitions or offices founden.” But it was 
objected, that if the party 1s by law intitled to a traverſe, he 
had no need to apply to this court; and that was my ap- 
prehenſion when firſt it was opened; but Sir John Cutt's 
| cafe in Ley 86. 87. makes it mare doubtful, whether he has 
0 13 ſuch a right; however, without the leave of this court the 
cuſtody 0 not be ſuſpended ;. and that ſeems to be the if 
reaſon of the orders by lord King in the cafe of Mrs. Smithie, 
upon the making of the ſecond of which ſhe appeared in 
court. The queſtion therefore is, Whether 1 ſhall grant 


leave for the Junatic to traverſe or not? 4 


The bs Upon reaſonable terms I am willing 1 to put it in ſome 
againſt whom method of inquiry, and it will be for the advantage of all 
the commiſſion. parties; for if I grant the cuſtody, the committees muſt bring 


8 of lunacy iſſued, 
po the different 2 bill to ſet aſide the ſettlement which he has made of his 
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4 d traverſed by attorney, though many where a lunatic had: 
W therefore lord chancellor in that caſe thought that it being the 
Ws caſe of an ideot, [ſhe muſt appear in perſon, which ſhe did 
ascordingly, and leave was given her to traverſe. Vide 
= Stone's caſe in NWemaim's Plens of the Crown 653. a prece- 
dent of a traverſe ; and for the doctrine of traverſing an ift- 

| quiſition, vide 4 Cs. the caſe of The Commonalty of the 
: f and 8 Co. 168. Paris Stoughter's caſe. Sir 7. 
= ms 198; Show?r roi S. C. Simmer a5; S. C. x, 
nun A. 6. by which there ought to be a month's:time [( 8 } 
between the return of the inquiſition, and the grant of the 0 
cuſtody and land, in order for the parties to come in and 
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An heir is not to A 
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Cars ry  Tinney verſus Tinney, November 1 5, 1743. 


' BILL was brought for dower, the defendant the heir + f 
law inſiſts that the huſband in his life time gave a bond ll 


his life-time: 
gave 2 bond in 


the penalty of a in the penalty of oo. in truſt to ſecure to his wife 500 }, 
20001. intruſt in caſe ſhe ſurvived, and that it was intended at the time in | 


to ſecure to his 


wife gool.,, ia lieu of dower, and "that ſhe acknowledged it to be ſo, and . 


eaſe the ſurvi- offered to read evidence of her acknowledgment. 2 
ved; parol evi- 


dence, to ſhew it was intended at the time in lieu of dower, and that the wife acknowledged it 1 
10 be ſo, cannot be allowed, being within the ae of frauds: and bee. * 2 


— 


Lord Chancellor. 1 am of opinion that parol. . 1 
cannot be allowed in this caſe, being within the ſtatute of 
frauds and perjuries, and that a general proviſion for a wife, 
was not a bar of dower, unleſs expreſſed to be ſo: In the 

| caleof 1 verſus Lawrence *, lord Somers held a de- 
viſe of lands generally to the wife to be in bar of dower; it 
went up afterwards to the Houſe of Lords, and the decree i 
was reverſed : In the caſe of Vizard ver/us Longdale, 5 Geo. 1. 
Sir Joſeph Jekyll held the words in a bond to ſecure a ſum of 
money for her, livelihood and maintenance was no bar of 
2 lord chancellor King was of opinion that it was 5 : 
bar of dower, and ſaid it was within the equity of the / ö 
Hen. 7. of jointures, and therefore * br vac 1 5 
kyll's deere. FIG Wy 


Cas 1 &+  Gaſeoigne and es verſus ie December I 15 | „ 
| 18743, on a Rehearing, . 


25 


Queſtion was made 'in this cauſe on the will of Seorey 
Barker, which was as follows: . 


be diſinherited 


CER _ 1 give to my fon Henry all my lands, tenements and 


plication; and 6 hereditaments, in poſſeſſion and reverſion, freehold and 
e <« copyhold, in the pariſh of Chiſwicke, or elſewhere in the 


he is an heir of county of Middleſex, (which copyhold lands I have ſur- 


cuſtomary lands. 66 P to the uſe of my will) to to him and his ban,“ 


RC 


4 
- * K * 4 * 8 * 
4 ä 


— Y 


W—_ 


la this caſe lord FE" "RI inferred an intention to give in thr of 
dower, from the teſtator's having deviſed the reſidue of his whole eſtate to 
another, But this decree was reverſed by lord keeper Wright; and the rever- 
| al was afterwards affirmed in the Houſe of Lords; and this is ſeid to have 
ſettled the doctrine. Vide Mr. Py! $ Edition of Co. Lit, p- 36. h. and | 
the caſes there citcd. | 


5 in the Time of Lord Chancellor Hardwicke. 

= - Mr.” attorney-general inſiſted, that a/ the copyhold lands 
paſſed, and that the words in the parentheſis are ſuperfluous, 
nnd that it is an abſolute deviſe; and the ſubſequent words 
may be rejected, according to the maxim in law, utile fer 
_—_ il; non vitiatur : and in ſupport of this doctrine cited 
Hi. 171. Man's Rep. 31. 41. Dyer 376. or if the 
court ſhould be of opinion not to reject theſe words, then he 


5 9 
A parentheſis is 

not to be rrjee- 
ted in legal ca- 


ſes, though acs 


cording to the. 


rules of gram- 
mar a ſentence 
may be com- 


= inſiſts, that they are large enough to extend to all the teſtator's plete without it, 


cCopyhold lands, and ought not to be reſtrained to a part 
r 
= | Chancellor. The queſtion is, Whether the words 
n che parentheſis, are to be taken as reſtrictive of the firſt 


i s 


= words of the deviſe? and I can take them no otherwiſe. 


| A | This is the caſe of lands deviſed by general words: if inſtead 
of this the teſtator had faid, I give my meſſuages with the 
== appurtenances called the King of Bohemia's Head, that 


XX would have been a different caſe, and I ſhould have thought 
EX the ſubſequent words a miſtake only in the deſcription. Bur 
== when a man does not make a certain definitive deſcription, 
reis very difficult for courts of juſtice not to conſtrue the ſub- 


WF to the caſein Marſb's Rep. of tithes, it is not ſimilar to this, 


== abſolutely void: ſo likewiſe in the caſe in Dyer, where a 
= man deviſes his meſſuages, late Richard Cotton's, &c. if the 


| ; i the deviſe void. But here the conſtruction 1 make will have 
na effect as to part of the copyhold lands, which are actually 
rendered, though not as to the whole. The caſe in Cre. 


« 1 deviſe the houſe or tenement. wherein William Nichols 
« dwelleth, called the White'Swan in Old Street, to Henry 


de was, Whether all the houſe paſſed, or the entry and thoſe 
= ** three rooms which were in William Michel!'s poſſeſſion 
only? and three judges were of opinion that the whole 


W the previous part of the deſcription being true, it was of 


8 William Nicholls lodged there likewiſe. An obſervation has 
been made on its being in a parentheſis, that the ſentence for 


| fore this may be rejected as ſuperfluous, It is true with re- 

gard to the niceties of grammar, the obſervation may be-right 

in ſome inſtances. - But in legal caſes a parentheſis is not to 

. beinjected : beſides, there are many inſtances in the common 
RE 5 


: LY 


| this reaſon is independant and complete without it, and there- 


We ſequent reſtrictive words, as explanatory of the former. As 
1 for if they had conſtrued it otherwiſe, the will muſt have been 


1 court had ſuffered the miſtake to prevail, it would have made 


Car. Chamherlaine v. Turner 129. does not come up to this: 


« Gallant, my daughter's ſon for ever; and the queſtion 


« houſe paſſed.” I wonder how it held ſo much debate, for 


ho conſequence if there were twenty other lodgers, as 


[19 } 
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: will; and N a Indorſed, br 


: kind'of. wri an commas are ack we) inftead of 2. 
at - - reathelis, ring mh this may be laid out of the. ca by 

what makes it ftronger, there is a plain reaſon here: for a pa · 
rentheſis. Becauſe in the former part of the deviſe che 12 

| dor had coupled the words copyhald and freehold together, 

and therefore he was; under a neceſßity of throwing 1 r. 80 55 that 

e with the repetition of the 4 7 0 Cena by Mr, Heap 


authorities do not come up to the caſe Is e by Mr. H 


Barker the geviſee, for thoſe caſes are all e I Ha MW 
doubt whether in the caſe of grants the conſtruction is 4 
Mar 


ſtrict than in wills, for if a man grants to another ſuc 


| excepts the houſe in the occupation of B. the exception 18 

Nt void, becauſe they will rather reject the ſubſequent exception 
N entirely, than the grant itſelf ſhould be void. "This is a queſ- 
tion between an heir and deviſee, and an heir is not to be 
dtiſinherited unleſs by expreſs words, or a neceſſary implica- 

tion: and 1 know nb diſtinction from this rule where the heir 


| Is an heir of cuſtomary lends, any more than where he is of ji 
freehold... The gieat o „ and which has ſome weight, 
1s, that there is part of t e fame inn or houſe which has been 
1 


furrendered : and if the 3 had deſcribed. it by 2 
ſhould have been of e on the whole would have paſſed 
though part only had h ſurrendered, But it appears by 
the ſurrenders themſelves, which were at different times, that 
part of the inn was not bought till iome time after the firſt 


ſurrender, and therefore this fact clears up and explains tho 


intention daf the teſtator. 80 that the court muſt make fo 
many ſtretches here in order to diſinherit the cuſtomary he 
that it is much better to let the words have their plain _ 
obvious meaning, though the dente are Faunger TI 
and claim it as a proviſion. 


be deere muft be affirmed.” 
Earn 6, Lovell werſ. Lovell Nerembcs 13. 743. 


n TOUN LOVELL ſurrendered to Williaas Lovell, — 


eſtates muſt of John Lovell, the copyhold premiſes in queſtion, until 
. * Thomas Lovell, ſon of Ralph Lovell, and brother alſo of 


with feoffments John Lovell, - ſhall attain twenty-one, : and after ſuch age ig 
nt law yo ecber. ALIA Thomas Lavell, bis ri and ee forever..." 


_ convgyances, _.. | Signed John Lovell. | " 4 


and not as a 


een between John and William Lovell 
. Re. T. that the ſaid iam Lovell is to receive the rents, &c. until 
Thomas attains twenty-one, and then to account to him = 


8 as by 


4 of 55 gane, "but not before. IJ. Lovell. 
void, they muſt | l £5, Wm. Lond ” 


fach houſes in the occupation of A. H. and C. and afterwards ji 
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dy ae e ttainéd twenty-one,"the queſtion is, Whe- 
eser of John Level to an aceount of the rents, Ce. 
4 e <ontingeney as in the ſurrender never happening; or 
= whether the defendant William Lovell deceaſed, as heir to 
. 
= 3 Co. 20. 


BY 3 
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Tord Chancellor. As this is the caſe of a copy 1 
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of conyeyance. As ta the real intention of the ſurrenderor,,¶ - 
is peetty dim cult ta maintain what the plaintiff s couneil cenn 
tend for, that though Thomas the infant was but four montags 
old, the ſurrenderor intended to diveſt himſelf of the Whale eee 
eſtate, and give it in ſuch a manner, that notwithſtanding 120 3 
te infant died the next day, it cs to his heir though = -- 
= ever ſo remotely related to the ſurrenderor, The ſurrender | in pci 
as never perfected, for in one reſpect the bill is brought for 

mat purpoſe, and upon the circumſtances of this caſe, there ies 
* | no U | — to maſte a ſtrain in favour of the plaintiff. ut 
be this sst will, the words as they now ſtand, and the legal 
eſfest of thoſe words, muſt have their avail. I will take it 
We firſt upon the words abſtracted from the memorandum. It 
has been inſiſted on, that though Thomas the infant died at 
nine months old, yet the eſtate veſted in him, and that it 
was a diſpoſition of the inheritance to him immediately, and 
only a chattel intereſt in the uncle, till the infant might attain 
his age of twenty-one, though he died at nine months old. 
As to the caſes cited, Boraſton's, and Taylor verſ. Biddalt, 
hey were both upon wills, in which there is great latitude of 
InſtruRtion, to comply with the intention of a teſtator; and 

| Boraſton's the principal point (for it was not —_— an 

a e AaAurillary 


— 


— 


* 
. * 32 


rere e I HOES 


/ OS 


ages argued and dbrermines 


man 2 ee, argument) was its 

e teſtator for payment of — Taylor verſ. ==: 
upon an executory deviſe, for L had a very particular reaſon to | 
look into this caſe in Stephens ver/. Stephens, and therefore | 
ſent for the record out of the treaſury : not truly ſtated in the 
report of the caſe, for the other point mentioned in the dock 
_ ere 30 a hs nome —. - 


* 


1 age of twenty-one. 11. limitations are ſo framed, as | 
the rules of law they are void, they ruſt fake their fate, and 3 
5 0 intention can make them good. 


work 


To ſopport a ks pe n rec uiri gan ta 
— to ſupport a contingent remainder in a freehold a 9 ; 
13 ] held, becauſe in the former there muſt be a tenant of =| : 
FI, 9's of AR freehold. againſt whom a 2 may be brought, but copy- oY 
muſt be tenant hold lands are not held of the manor, but are pareel of the 
prod "ge ng manor, and the frechold is in the lord, therefore no precipe * 
| pracipe may be can be brought againſt the tenant of a copyhold. But 4 
brooght; other- know of no caſe,” where there is a limitation of a copyhold in 


; bus! {aig MPH RAY, MALTESE conſtrued to be good. | : 


Py for 
dee be” 0 the indorſement, This is no mare than the ves. | 2 5 
—_ - ay 8 ration of the truſt of the profits to William for Thomas, and 
Hana only, not ſor payment of debts, or any other purpoſe. I think this 
and the freehold rather turns againſt the plaintiff, becauſe it takes it out of the | 1 
in che lord. reaſon of Boraſton's caſe: for there the teſtator had made 2 
computation that the profits would: clear his debts by the 
time his ſon attained the age of twenty - one, and therefore | 
notwithſtanding he died before twenty-one, the court was of 
opinion, it ought to continue till he might have attained his 1 
age of twenty-one. But here William Lovell ould not 
be accountable to any heir of Thomas Lovell, for William 
by the memorandum is expreſly directed to be accountable | 
to Thomas only. Therefore, as this differs from Boraſton' 
caſe, and as it is not upon the conſtruction of a will, and: 
the ſurrender of copyhold eſtates i is to have the ſame cor 
ſtruction with feoffments at law, and other conveyance 


n I mult decree for the defendant, the heir a1 jaw 
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in the Line * Lord Chancellor Hardwicke, 


3 9 ian Lovell, and diſmiſs the bill of the plaintiff, „bon 
9 : > brother and ker at law of Thomas; but without coſts. 


” 


_ Lawton nt: Lawton, nber I, 1743. Cart 5. 


HE material 14 in the cauſe v was, Whether a fire A fre engine fey 
© "engitte" ſet up for the benefit of a collier by a tenant vf, for the be- 


"_ nefit of 
e ne, Thall be cofifidered-as perſonal eſtate, and go to his lier by e. 
— Fcecutor, of fixed” to” Ms freehold. and 80 to a remainder- nant feng. 
d = „ r kr 4 | ſhall be conſi- | 

s an. 1 ſidered as part 
; 5 5 A 3 
be There was vince read 72 the plaintiff, 2 creditor of the oo" 7 7 


bid, three red and fifty po ounds ; and that it is cuſtomary for the increaſe 


ate o remove them; and that in building of ſheds for ſecuring 4 ; 
ne engine, they leave holes for the ends of timber, to make ditors. a 
1 St' more commodious for removal, and that they are N 


Papable of being carried from one place to another. e a 


Phat the teſtator, the council for the plaintiff 144. was I " I4 ] 09 
= Went, gre tly indebted, and it would be hard, when he has 75 
a „pee n Wing out his creditors” money in erecting this engine, 

DY- 1 | . at they ſhould not have the ben t of 1 it, but that the ſtrict 
Hule of law ſhould take place. 


the | Mr. Wilbraham compared it to the caſe of a cyder mil., 
ci Which i is let in very deep into the ground, and is certainly 
it | fixed to the freehold ; and yet lord chief baron Comyns, at 


A the aſſizes at Worceſter, upon an action of trover brought by 
ne executor againſt the heir, was of opinion, that it was per- 


| 1 Wonal eſtate, and directed the } jury | to find for the executor. k 
1, FIC 
= 1 Evidence was produced on the part of the defendant, to 


2w that the engine cannot be removed without agg up 


= | 2 - ſoil, and deſtroying the brick work. 

de 2 \” 0 Mr. Clark of council for the defendant cited Finch fel. I 35» 
the under — ei Jan d ce , and the caſe of Wortle y Moun- 
fore tague ver /. Sir James averin about two years 2 cod 
18 "| ö lord Hardwicke. 1 Fs 1 
| his 1 


Lord Chancellor. This is a demand 15 a Pg of 
Mr. Lawton who ſet up the fire- engine, to have the fund 
1 ; for payment of debts extended as much as poſſible. It is 
| hd the court cannot conſtrue the fund for aſſets "1:44 6408 

than the law allows, but they will do it to the utmoſt they 
n in favour of creditors.” This brings on the queſtion of 
e fire engine, Whether it ſhall be conſidered as perſonal 
Wc late, and e ne 10 ae increaſe. of aſſets for 
8 1 n * Ly cnet pay ment 
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| 124 ole 


Tanideatags To be fare, in the old- N 20 a great way upon th | "MF 


nant for ie 0 do nean 


win coppers and and ſupp orted by walls; and yet, notwithſtandi this, 23 


againſt a tenant, they a are laid for the convenience of trade, la nl hot | 4 
as they were be allowed to retain them. 12 : 2 
laid for the Con- = 


| venience of ? This being the general rule, conſider how the eaſe Rand | 1 


ant mn; me 
payment of debts. No it does appear in 3 that in 3 
its own nature it is a perſonal moveable chattle, taken «| I 1 
in part or in groſs, before it is put up. But then it has been 
inſiſted, that fixing i im oer to make it S 7g Lo 
an annexation to the frechold, = 


a grant ue - gnmexation to the freehold, and ſo. long ago as Henry th; "wp 

* dab lunge b courts Heel Sine yen», cope | 

6 1 and furnaces to be part of the freehold. Since that time, the | 4 
bold; uy 


general ground the courts have gone upon of relaxing this 


9 . 17s 2 


courts of late frict ecniſtructiom of law is, that it is for the benefit of the 
e pron piiblic to encourage tenants for life, to "do what i8:avan 


firuition of law, tagebus to the Dr ly waned? . 


To remove What would 8 "ny held to be 7. *y; in x 2 the 5 


* 
— * 1 „ 


— 3 and marble chimney pieces, is now allowed-to be done. 


— ieces : 
Toppers, and all. ſorts. of beeping e cannot poſſibly | 

Landlords have be uſed without being as much as fire engines, and in 
no right to re· brewhouſes eſpecially, pipes muſt be laid through the oy ; 


- women fixed. venth's time, as removing wainſcot fixed only by deres 7 4 


brewing veſſels 


eas to the engine, which is now in queſtion. It is ſaid, ther: 
are two maxims which are ſtrong for the remainder-man; | 1 
Firſt, That you ſhall not deſtroy the principal thing, by 
taking away the acceſſory to it. This is very true in genera, - 
but toes hotel the preſent caſe, forthe the wall are not the 
principal thing, as they are only ſheds to prevent any injury 1 
that might otherwiſe happen to it. Secondly, It has been 
laid, that it muſt be deemed part of the eſtate, becauſe i | L 
cannot ſubſiſt without it. Now collieries formerly might be 
enjoyed before the invention of engines, and therefore this 
is only a queſtion of majus and minus, whether it is more ot 
leſs convenient for the colliery. There is no doubt but ur 
| baſe would be very clear as between landlord and tenant. It 
is true, the old rules of law have indeed been relaxed chich 
between landlord and tenant, and not ſo fre quetitly between 
an anceſtor and heir at law, or tenant for Ie and 1 1 
man. But even in theſe caſes, it does admit the confiders- | 1 
Zion of publie conveniency for determining the | 
_ think, even between aneeſtor andi heit, it world de very I ; 
that ſuch things ſhould go in every inflance to the heir, i : 
rlleaſon i 


„ 


une mne of Lund Chancellor Hardwicke, me x 
bn thar weigtis with me is, its being a mixed caſe between [ 16 
WEnjoying the profits of the lands, and carrying on a ſpecies © 


f trade; and confidering it in this light, it comes very 

car the inſtances in brewhouſes, Cr of furnaces and 

or”. £ EEE 

IX The cafe too of a cyder mill, between the executor d Though eyder 

; "x xe heir, mentioned b Mr. Willbraham, is extremely — 2 — | 

Prong; for though cyder is part of the profits of the real rel caate, it has 
S&ſate, yet it was held by lord chief baron Comyns; a very been held that a 

ie common lawyer, that the cyder mill was perſonal eſtate Ko vr por x 
ZDotwithſtanding, and that it ſhould go to the executor; It withſtanding. 

Woes not differ it in my opinion, whether a ſhed over ſuch an and ſhall go to 

engine be made of brick or wood, for it is only intended to PE both lig. 

Necover it from the weather and other inconveniences. This is og 

not the caſe between an anceſtor and an heir, but an interme- 

diate caſe, as lord Hobart calls it, between a tenant for life 

and remainder-man. 1 


Wich way does the reaſon of the thing weigh moſt, be- Emblements 
rween a tenant for life and a remainder-man, and the perſo- — S 
nal repreſentative of tenant for life, or between an anceſtor not the remain- 
and his heir, and the perſonal repreſentative of the anceſtor ? der- man. the 
8 Why, no doubt, in favour of the former, and comes near Fabne rue“ 
the cafe of a common tenant, where the good of the public produce of corn 
is the material conſideration, which determines the court to and other grain, 
= conſtrue theſe things perſonal eftate ; and is like the caſe of 
=& emblements, which ſhall go to the executor, and not to the 
beit or remainder-man, it being for the benefit of the king- 
dom, which is intereſted in the produce of corn, and other 
grain, and will not ſuffer them to go to the heir. It is very 
well known, that little profit can be made of coal-mines with= 
out this engine; and tenants for lives would be diſcouraged 

in erecting them, if they muſt go from their repreſentatives to 
a remote femainder- man, when the tenant for life. might poſ= 
BT fibly die the next day after the engine is ſet up. : 


= Theſe reaſons of public benefit and convenience weigh Reaſons of 
eeatiy with me, and are a princigal ingredient in my preſent P"Þc benefit | 
x pinion, _ the whole, I think this fire engine ought to es 7 — 
be conſidered as part of the perſonal eſtate of Mr. Lawton, weight. 
nnd go to the executor for the increaſe of aſſets ; and decreed 

= accordingly, Gs : 


1 December 17, 1743. Pleas and Demurrers. 6.77 J 
| K was brought to ſet aſide a will for fraud, on 4 aha en 
_ ſuggeſtion the teſtator was incapable of making it, by drought wike 
. in 11 3 _ i 

F * +" as) in liquor, and * when he execut = 1 wal — 
8 1 g e 
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latter o 


only, 


Where a bill A BI LL was brought for diſcovery of title deeds, and 


Vit muſt be an- been in poſſeſſion for the laſt forty years, that it was a matter 
| plaintiff has not triable at law, and that there was no affidavit annexed, that 
e deede in his the plaintiff had not the deeds in his cuſtody, | 


c it dy, 
9 The chancellor allowed it on the laſt cauſe upon the com- 
mon courſe of the court, that where a bill prays relief, as 
well as diſcovery, an affidavit muſt be annexed that the plains 
tiff has not the deeds in his cuſtody. 1 
1 Talbot ver . May, December 17, 1743. 


Wbere the own. FT HE bill was brought for tithes of a mill, ry a es 


proper to erect room, and has been ever ſince a corn-mill. 


16 „ Gaſs argued a e! ; 
zppointing a 8 ed the will, and likewiſe for a receiver to be appointed. The | 


ey 8 e defendant pleads the will was duly e- and that it 
part, and diſal- ought to prevail, till upon an iſſue at law it ſhould be found 
lowed as the to be otherwiſe,” and that, as he was in poſſeſſion under the 
will, a receiver ought not to be airs till the (na wk of 


the will was determined. 


* 


This court ean- Lord Chancellor. The Sas muſt be 1 for you 9 
not fer ade a cannot in this court ſet aſide a will for fraud; but as to a re- | 
will, for the due 7 
execution of it ceiver, I muſt difallow it, for I will not tie up the hands of 
4s ruble e "tug court, if in the progreſs of the cauſe it ſhould be ne- 


- ICY to appoint a receiver. 
Carr 9. December 175 1743. ho © e 


on indy ny relief prayed likewiſe. The defendant demurred that 


very, an afidz- Upon the plaintiff's own ſhewing none of his anceſtors have 


nexed that the 


er of an ancient 


will under the of a modus of bs. 8d. for the mill, when it was part a 
18 ] corn-mill, and part a fulling-mill. In 1719, the fulling 
fame roof thinks wheels were taken away, and a pair of mill-ſtones put in the 


two newwheels, 


they are to be conſidered as two mills and to a bill wh for the tithe, 1970 cannot cover them | 
with the lame modus. | 


Mr. 8 general for the plaintiff, It was — 

a fulling- mill, and the corn- mill and the fulling- mill is now 

under the ſame roof, and the modus cannot extend to cover 

a new erected mill, for as it is altered to a corn-mull i it muſt 
| pay tithe in kind. : 


Mr. Hamet of the fame fide cited 1 Rolls Abr. 662. 

3 Bulſtr. 312. 1 Brownl. 32. Cro. Fac. 523. and the 

_ caſe of Nut ver /. Caen heard firſt in the Exche- 

TY quer, and afterwards in the Houſe of Lords, where it was 
„determined that every n. muſt pay corn as 2 
* tithe. , 


u the Time of Lord Chancellor Hardwicke. 105 
u. Talbot of the fame fide cited x Rolls Aur. 656. 
I The council for the defendant infiſted that the modus co- 


3 


1 . 


ers the mill, let the engine of the inſide conſiſt of wheels or 
Jof tones, and therefore changing the working part makes no 
eariation, but the modus will fill cover it as it is a mill, 
though of a different kind. They cited 1 Rolls Abr. 64 r. 
and 2 Ia. 490. That adding new ſtones to ancient mills will 
Hot alter the modus, nor deſtroy it, where the ſtones are under 
She ſame roof: they cited Carth. 21. — 1 


Lord Chancellor. The plea in this caſe muſt he conſide- 
ed both in reſpect to the form and ſubſtance, and upon 
ither it cannot ſtand, for as it is not ad idem, it is impoſſible 
o know to what it is applicable. Here are three mills charg- 
a by the bill to be working mills : the defendant pleads a 
ous to one only called Birdlep mill. All of them at pre- 
ent are uſed as corn-mills, and therefore the plea is quite un- 
Wcertain'; if this point could be laid aſide, which I cannot do, 
oonſider it next upon the ſubſtance, I will conſider them as 
two new corn-mills, but under the ſame roof. Suppoſe firſt 
Wn ancient milf under a building worked with one wheel, and 
e owner under the ſame roof thinks proper to ere& two 
ew wheels and two new ſtones, I am of opinion this is to alt 
Yntents and purpoſes two mills, and he cannot cover them 
Vith the ſame modus; you might as well ſay he might erect 
Wnother mill upon the ſame ſtream, and call it one mill. ü 


» 

53% 95 N 
n 4 
2 oF N 

© + RO 

ASSET 

7 . 
8 
1 ( \ 
"IT N 
3 
* > 5 


Suppoſe two ancient mills in the ſame pariſh which paid | 19 
Withes in kind, and another miller who had a fulling-mill co- Where there are 
ered with a modus ſhould turn it into a corn-mill. it would wo ancient 
Prejudice the parſon in the other mills, as the new erected one ee ons 
ould diminiſh the trade of thoſe mills, and the parſon ſuffer- which paid 
Ws by thoſe means ought to be recompenſed by the payment zn and ano= 
f tithe for the mill ſo converted. The reaſon the caſes go had 1 falls.” 
pon, why a modus is deſtroyed where two ſtones are erected mill covered 


. | . | : | with a modu: 
ntly pfead of one, is, becauſe the miller can grind a double {115 it te: 
1Ww N uantity. | | 1 . corn-mill, the 
wer mill ſa converted ſhall pay tithes. 
nuſt | 


We Conſider it in another light, formerly there were two fu?- Where two 
g- mills, and a corn-mill under the ſame roof, and the ſgulliug. mills. 


HH , 45 = J 3 and a corn-mill 
1 ling-mills now turned into two new corn-mills, this is juſt were under the 
the he ſame thing as if he had erected two new mills. „„ 
che- | : the fulling-mills 
con v3 are turned into two new corn-mills, they are become two new mills. 
as 2 The fulling-mills can only pay a perſonal tithe, becauſe it A fulligg- mill 


only in the nature of a trade, but where there are corn- e I gory 
* 


as, each is to pay a tenth diſh, In this caſe, thus much pays only a per. 
NY D 2 | - muſt {onal tithe, 
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If in Michael - VW 
mas term an 


plaintiff does _ ceptions within eight days of Hilary Term, upon applying 


| which he moves incluſive. bet Pie I 


to the executor 


to be paid to the and the huſband about the year 1734, brought a hill for tel 


muſt be ſhewn, that there was a cuſtom in this pariſh for fu. | I 
232 1 0 pay tithes, or atherwiſe they do not properly if 

y them. The only colourable thing is, it was an ancient 

N for the land, _ that-the mill is but an accide ntal 

quality. But it is not pleaded for the land only, but a8 25 

conjunct modus both for land and mill too, and therefore u 

the plea be over-ruled. - 


The laſt Seal "IF LI cad 1 743 · 


IT H regard to taking exceptions to anſwers, I Li 
anſwer comes laid down this rule to myſelf, that if an anſwer oom 
in, and the in, in Michaelmas Term, and the plaintiff does not take ex. 


Ca vs 11. 


take exce 2 
e 2 to Faw court, he is of courſe entitled to take exceptions, pro- 
eight days of VI ed he does it within two terms, the term in which beg 
7 moves it incluſive; and if he neglects to do it then, 1. 

5 court will not giye jeave but upon particular cireumſtances. 


court, he is intitled to take exceptions, provided he _— it within two n 25 term u * 


T 20 ” Bond vg Simmons, Apen 21, 1743. among 


Car 13, Petitions in Cauſes, 


So much of a Tur, defendant © was executor under the will of of 
S order as perſon, who had left a legacy of five. hundred pound 
irected the 

payment of 10 Mrs. Bond before her marriage with the plaintiff, th 

ine lum orf huſband notwithſtanding he had received at different times af 
122]. 153 7d. leaſt two thouſand pounds from other parts of his wife's fu. 
of the huſband tune, neyer could be prevailed upon to make any ſettlement 
muſt be di- or proviſion for the wife; upon SID the de endant, els 


charged, and uncle of Mrs. Bond, refuſed to pay the legacy into his hand 8 


the ſame ought Y 


petitioner, ns: leg 


. 1 


the court referred it to a maſter to receive propoſiiſ 
from the huſband for a proviſion for the wife; the maſt 
certified the huſband had never laid any propoſals before him 
upon which on the petition of the defendant to he eaſed of tr | 
burden of this demand, the court on his offering to pay i 
the money, directed the accountant- general to lay it out ii 
South-ſea annuities for the benefit of the n and wi ä 
05 to the further directions of the | 


The dividends and produce of the annuities amounting 008 
t 1220. 155. 74. the huſband being dead his executor infiſtd{ 
that though it was a ye: * in action of the wife yet by th 
Adeeree, and the order the accountant- general to lay it outa 
aforeſaid, the property veſted inthe huſband, and he was entitt 1 

2 the une, and likewiſe to the intereſt made of the ay I 

mii 


* . 
- 


3 in the Nime of Lord Chancellor Hard wicke. 29 
nes. in conſideration of his maintaining his wife in the 
2 wo 7 Upon a petition to the — of the Rolls, he 
Vas of opinion for the wife as to the principal, but thought 
che repreſentative of the huſband intitled to the dividends, 
Ind ordered it accordingly. - It came on now before the 
Chancellor in nature of an appeal from the order of the maſter 
Jof the Rolls, in which the plaintiff Margaret Bond preferred 
Wher petition to the lord chancellor, praying that ſo much of 


the order of the 29th of November 1743, as directs the pay- 


* 


ment of the ſum of 1221. 15s. 74. to John Bond may be 
aicharged, and that the fame may be paid to the petitioner. 


Lord Chancellor. If this five hundred pounds had been Had the legacy 
in; me only portion of the wife, I ſhould have been of opinion —— > x | 
me huſband in his life-time would have been intitled to the ife, the hut. © 
= intereſt for her maintenance, but the wife has brought him a band would 
1 conſiderable portion beſides, no leſs than two thouſand pounds, TING: 


Ws appears by affidavits. The haba has uſed her fo hard- f 41“ 


b, thar be has left nothing but only her own freeh ld eſtate, a jg, he © 
FX which he could not debar her of. OS Me maiatenance. 


= Suppoſe at law, a buſband had recovered a judgment for a Where a huſ- 
debt of the wife, and had died before execution, the wife 2008 Aer >a 
XX would have been entitled, and not the huſband's executor. The wites dabe 
Here the huſband was ſo obſtinate he would not perform the end dies befoue 
terms of the decree by making a ſettlement, ſo that upon ap- 22 | 
lication to the court, they ordered the money to be put out not his execu- 
by the truſtees for the benefit of the huſband and wife, ſub- ror. 

ject to the further order of the court, without faying any 


thing of the application of this money. 


Suppoſe where a huſband has received a great part of a Where a buſ. 
wife's portion, and only a ſmall part remains, and the huſ- nd bas re- 
band is ſo perverſe he will not make a competent ſettlement DIED Wien 
on the wife, the court will not only ſtop the payment of the portion, and re- 
reſidue of her fortune to the huſband, but will even prevent _ 2 a 
his receiving the intereſt of that reſidue, that it may accumu- Cart wb ee | 
late for the benefit of the wife, unleſs he is ſtarving for want of only Rop'the = 
maintenance. The direction here was not for the benefit of PYMent of the, 
. | . | er 
the huſband, or to alter the right and property of the parties, fortune to him, 
| but only to eaſe the executor of the burden, and ordering the but will prevent 
= accountant-general to lay it out in this manner, was to ſe- r p. Hoa 
eure it againſt the huſband, ſubject to the further order of the refdue, that it 


court. may accumulate 
5 | 0 | | for her beacfit, 
Lord Chancellor directed that fo much of the order of the © 
29th of November, as directs the payment of the ſum of 1221. 
155. 74. to John Bond, may be diſcharged, and the ſame be 


_ Coulſgs, 


20 ut gtd anddttermined 
CASE 13. e Coulſon ver /. White, January 26, 2743. 


This _— ORD Chancellor. Every common treſpaſs is not 2 
. foundation for an injunction in this court, where it is 
Araio » perſon only, contingent, and temporary; but if it continues ſo long 
from com, as to become a nuiſance, in ſuch a caſe the court will inter- 
ting a treſpa fag 8 . rſon fror 
where it is tem- © and grant an injunction to reſtrain the pe On m com- 
porary only; mitting it. N 
otherwiſe, | | 
where it has continued ſo long aFto become a nuiſance. 


n | | ES 
& 1 2 J Woodhouſe verſe Hoſkins, January 31, 1743. 


LordHardwicke QI R John Hoſkins by will, dated the 3d of September 
. 8 1697, deviſed his lands after the death of his wife, and 


0 


was not ſuch a | 
caſe as would a truſt-term of 1000 years, to his ſon Bennet Hoſkins for 
3 99. years, if he ſhould ſo long live, without impeachment of 
tee to join ina Waſte, remainder to two truſtees and their heirs during the 
recovery, and life of his ſon Bennet, to preſerve contingent remainders, re- 
nn 3 mainder to the firſt and other ſons of Bennet in tail- male, re- 
the creditors mainder to Hungerford Hoſkins his ſecond ſon for gg years, 
againſt the heir if he ſhould ſo long live, remainder to the ſame truſtees and 
joke their heirs during the life of Hungerford Hoſkins to preſerve 
tee to compel the contingent remainders, remainder to his firſt and every 
her to join. other ſons, remainder to his other ſons in like manner, re- 
maiſainder to Sir John Hoſkins's daughters, remainder to the 
teſtator's heirs. There was a power for the ſons, when in 

poſſeſſion, to make jointures and leaſes, except as to particular 

ands, and another power for Bennet and the other ſons 

within two years after being in poſſeſſion, and having a ſon 

of the age of eighteen, to revoke all and every the former 

uſes, and to limit new uſes, ſo that the premiſes be limited 

to the heirs male of the ſons in the ſame manner as theſe li- 

mitations, and to ſettle ſuch like power of revocation. Sir 

John Hoſkins died. Bennet Hoſkins his eldeſt ſon died 

without iſſue. Hungerford Hoſkins the ſecond ſon, now Sir 

Hungerford Hoſkins, married, and has a ſon Chandos Hoſ- 

kins, now above twenty-one. Sir Hungerford and his ſon 

became indebted by bonds to creditors, and made aſſign- 

ments of the ſettled eſtate in truſt for creditors, and agreed to 

ſuffer a common recovery to make the aſſignment and pro- 

viſion for the crditors effectual. r 


The bill is brought by the creditors againſt Sir Hunger- 
ford Hoſkins and his ſon Chandos, and againſt Thomas Hof. 
kins (the 5th ſon of Sir John Hoſkins), all the other ſons; 
who had intermediate remainders as before, being dead with- 
out iſſue, and againſt the defendant Mrs. Ann Berrington the 
| | . heir 


n the Time of Lord Chancellor Hard wicke. 
beit of the ſurviving truſtee, to preſerve contingent remain- 


= ders, in order to compel her to join in a common recovery, 
and that the plaintiffs might have an effectual ſecurity, and 


ö 9 | ſatis faction for their debts. 1 | | 
Mr Attorney-General for the plaintiffs. There are two 
 MEorncral queſtions; the firſt as to the compelling the de- 


eendant Mrs. Berrington the truſtee, to join in a conveyance 
to make a tenant to the præcipe, in order to ſuffer a recovery. 
= Seccondly, as to the power of revocation, whether that be not 
a perpetuity, and void? Mrs. Berrington is a truſtee for the 
on of Sir Hungerford Hoſkins, who is tenant in tail veſted ; 
and if ſhe had joined voluntarily, it would not have been a 
vreach of truſt ; and for this purpoſe cited 2 Vern. 754. 
== Mr. Wilbraham of the ſame ſide, cited 1 Vms. 358. Eg. 
Caſ. Abr. 386. Foley v. Winnington, decreed by Lord Mac- 
clesfield, that 
ſhould join. 
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new married ſettlement were ſerved, it went to the old uſes. 


Mr. Biddulph for Mr. Thomas Hoſkins the remainder- 
F man, ſaid, there was no precedent where a court of equity 
X Shave decreed the tru/zes to preſerve contingent remainders to 
8 Pin in deſtroying remainders, unleſs to make a new ſettle- 
5 ent, as in Winnington's caſe, but here the prayer is to ſell 
nd alienate the eſtate, and the debts are recited in the articles 
r ede the debts of the father, and for which the ſon is only 
3 eecurity. . | TRE, 
Mr. Attorney-General in reply ſaid, the ſon is ſo far owner 
r rf the eſtate as that he may levy a fine, which will create a 
d ace fee, and bind fo long as iſſue of him thall exiſt, and ma 

r Mile money though not ſo conveniently, and upon fuch cal 
ers, as if the whole were in his power. As to the debts 
n e. the father's, the ſon is equally bound, and in reſpect to 
- he {obligee he is as much a debtor as the father, and cited 
o ns. 536. Te | „„ | 
5 1 | 


Lad Chancellor. If this had turned upon the power, I 


anner; but as there is a previous queſtion as to compelling 
be truſtees to join in a common recovery, the other point is 


Not now neceſſary to determine, yet ſo much may be drawn 


the truſtees to preſerve contingent remainders 


Lord Chancellor faid he was of council in the caſe, and it | 
as to make a marriage ſettlement, and ſo to continue the 
buſes in effect of the old ſettlement, and after the uſes of the 


2 


[233 


[ 2 


hould not have determined it now, but in a more ſolemn where < ine 


tent of the 
owner of an 
eſtate appears 


to preſerve the 


limitations he 


[ bas made of it as far poſſible, the court will effectuate this intent, where the uſes are executory. 


from 


\ 


2%  _ * Caſes argutd and determined I 
from the power, as may ſhew the intent of Sir John Hofking 


as where Lord Cowpe 3 

gent remainders. to be inſerted .in_the caſe of Sir John May. 

- . nar@s will. It is agreed there is no precedent where the 
cCourt have decreed in ſuch caſes the truſtees to join; and I 
am of opinion, that it is not ſuch a caſe, where the court 

ought to decree it. "I 1 7 


The court . Truſtees of this kind are called honorary: truſtees, and in- 3 
—_— ether truſted by parties to preſerve the contingent remainders; but 
 rhetruſtees join - I will not ſay, if the truſtee who is appointed ſhould join, it 
ing would have, would be ſuch a breach of truſt, as this court would decree 2 : 
been liable. to ſatisfaction. 1 „ ; 


make ſatisfac- | . 
tion for ſuch a breach of truſts | | | | = 


| Makingthefa= The reaſon of making the father a tenant for qq years, is, 
| —— in order to preſerve the eſtate ; it may likewiſe be the defi 
years, inſtead of of ſuch ſettlements: to prevent the father's influence over 15 
| giving ban the ſon when of age, if the father was ſeiſed of the freehold, to get 
ehold, is to | . "1. 18 
prevent his hav the. ſon to deſtroy the ſettlement. Here the intention is to 5 
lag ſuch an in- pay the debts of the father. The objection is, the truſtee is 8 
fluence __ the truſtee for the firſt tenant in tail; and that when the tenant in 
draw tail is ſeiſed of the freehold, then he has a power to bar, and | 
| bimintode- not before. As to the caſes, there are but few; Mr. Win-. 
roy the ſeats: nington's' went upon the reaſons before mentioned, for the | 
y letting in the jointure, and a proviſion for younger children, 
which was ſtill carrying it on in the family, © 


8 7 by 
* 


PR 


.. "The argument. made uſe of by the plaintiffs council was, F 


that here it is prayed to execute the truſt of articles, and to be: 

fure, it is true, but this court is not to decree every truſt created 

by the parties; and though, as has been ſaid before, the cout 

might not condemn the truſtee if he conſented ; yet it does not 

follow that the court will compel the truſtee, and I think this 

| the very caſe which was intended to be prevented by the truſt; 

[ 25 JP: wherefore the bill muſt be diſmiſſed. Townſhend v. Lawton, i 
2. P. Wms; 319; mentioned by Lord Hard wieke in ſupport 


+. 
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5 On marriage, lands are ſettled to A. for ninety - nine years, if he fo long 

EY live, remainder to B. and his heirs during the life of A. to ſupport contingent WW 
remainders, remainder to the firſt, and every other ſon of A, A. has two 

ſons, C. and D. A. the father having mortgaged the premiſes, he and his ſoa 

covenant to ſuffer a recovery, and to procure B. the truſtee to join: B. the tru- 

tee by anſwer, ſubmits to the court : the court will not compel the truſtee to 

Join, unleſs D. the ſecond ſon of the marriage will conſent. Townſhend verſu Wi 

Lawton, 2 P. Wins. 379; | 0 

| | # . Webb 


| | ix the Time of Lord Chancellor Hardwicke. : 
7 = Webb verſ. Litcot, February 7, 1743. Cart 1g. 
„ A Bill was brought againſt ſeveral perſons, and the heir at 
n. law, to eſtabliſh a will; the heir at law makes a default. 
. lord Chancellor. I have ſome doubt whether I ought 
1 not to hear proofs of the will's being duly proved, before I 


1 Jan declare it well proved, notwithſtanding the defendant, he 
beir, has made default; though in common caſes the plain. 


9 tiffs are intitled to a decree according to the prayer of their bill, 
n+ vithout reading any evidence, et he thought he could not re- 
but aularly declare the will well proved, unleſs he read to the proof 
,it of it. . | 


| The regiſter could not recollect any caſe where this was | 
the practice of the court, but lord chancellor thinking it ne- 
ceſſary, ordered the proofs of the will to be read. 
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FFA 
| Plaintiffs. | hho 


fant, Ann Norris, John Monk, Eli- 
0 RF zabeth Le Neve, and others, ,— 


in WF Tfabella Le Neve, Spinſter, Edward Le- 


and Neve, Eſq; Peter Le Neve, . | 
— ſon and heir of Henrietta Le Neve, 


deceaſed, Edward Matthew Grave, 
gent. and Ann his wife, the daughter 
and heir of Ann Rogers deceaſed, þ Defendants. 
formerly Ann Le Neve, which ſaid | 

== Ifabella, Henrietta, and Ann Ro- 
dut gers, were the daughters and co- |] 
not heirs of Oliver Neve, otherwiſe Le | 
tu Neve, Eſq; deceaſed, _ J 
uſt; 

ton, 


pot 


bh | O IVER Le Neve, of Great Witchingham, in the Lord Bacon's 
county of Norfolk, Eſq; being ſeiſed in fee of divers _ pes - 
Wy manors, lands, &c. in Norfolk, Surry, Middleſex, and Lon- „ie, devine 
don, of the yearly value of 15007. and having no child, and never been de- 
2 great deſire to continue his eſtate in his name and blood, did Pate om. 


Once the mak- 
| propoſe to ſettle the ſame upon Oliver Le Neve, then an in- jo; of them, 


3s . 
) long © ing of them, the 


ent : "a by 155 

+5 fant of ten years of age (father of the defendant Iſabella, and court was of DE 
is ſoo WR grandfather of the defendant Peter Le Neve, and Ann Grave), 3 2 Ny 
e 4 n for leave to bring ſuch a bill, had not brought themſelves within thoſe rules, and 

We Uiſmiſſed the petition, | — 
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to the right heirs of the ſaid Oliver the grantor. 


to Francis 


Caſes 3 and determi et 


and upon Peter Le Neve his brother, alſo an infant of tuen 
years of age, and Francis Le Neve, and their iſſue. Old 
Oliver Le Neve had been long acquainted with one jan 

Norris a barriſter at law, reſiding in the county of Norfolk, "i ; 
(great grandfather of the plaintiff John Norris) who had been 
his ſtanding council for many years, and had the ſole direc. 8 
tion of his affairs, and Oliver intirely relied on his ſkill and 3 
integrity in preparing ſuch ſettlement. On the th and d 


of February 1674, old Oliver Le Neve did by leaſe and re. L 
leaſe (in conſideration of the, 
| bore to Oliver Neve, Peter 


natural love and affection he 

eve, and Francis Neve, being 0 
his couſins and of his name and blood, and for making provi. | 
ſion for payment of his debts and legacies, as he ſhould by his 
laſt will appoint) convey and limit the ſaid manors, lands, &c, 
to the uſe of himſelf for life, without impeachment of waſte, | 
to the uſe of Elizabeth his wife for life, as to part, remainder, 
as to the whole, to his couſin Oliver Neve for ninety-nine 
years, if he ſo long live, remainder to truſtees to preſerve contin- 
gent remainders, remainder to his firſt and other ſons in tail 
male, remainder i in like manner to Peter Neve, and Francis 
Neve, and to their firſt and other ſons in tail male, remainder 79 


In the indenture was a proviſo, that it ſhould be lawful for | 7 
old Oliver by his will, to limit all the ſaid eſtates, after his own 


death, to any perſon for My term of years, in order to raiſe | vA 


money for the payment of his debts and legacies. And on 
the gth of February 1674 he made his will, and thereby in 
purſuance of the ſaid power deviſed unto John Norris all the 
ſaid eſtate for the term of ten years, to commence after the 
death of the teſtator, upon truſt, that the rents and profis 


thereof ſhould be applied in payment of his debts, legacies, 


and funeral expences; and after payment thereof, the ſurplus 
to Oliver Neve the infant, if then living, or in caſe of his 
death to Peter, if then living; and in caſe of his death to 
Francis, if then living, his executors, adminiſtrators and al- 
ſigns, and made John Norris executor of his will, and gave L 
him a legacy of 300. Old Oliver Le Neve by a codicil dated i 
the 14th of January 1678, willed, that all houſes and lands 


purchaſed by him ſince the making his will, ſhould go to the 


fame uſes, and for the ſame eſtate, as were limited by his will. 
Some few days after making the codicil, old Oliver died with- i 
out iſſue, and John Norris proved the will, and entered upon 4 
eſtates deviſed to him, 1 in truſt as aforeſaid. 3 


On the N of 7 — 167 792 old John Norris wrote a letter 
eve, father of Oliver the infant, © Declaring 2 
& ; 

great 


* 


1 in the Time of Lord Chancellor Hardwicke. 


= T7 great concern for the ſafety of the will, and that he would 
Wc not truſt the ſame out of his hands, till he came to London, 
Tc which he intended ſoon to do for the proving it in Chan- 
( cery, and that he ſhould be aſſiſtful to do therein for its bet 
( ſecurity to all intents ; and aſſured the ſaid Francis, he 
„ ſhould to his beſt judgment, endeavour to have the intent 


and of his teſtator performed for all its purpoſes, ſo far as laid 
Sth © in him: the truſt thereof being committed to him fo 
re- 15 


wholly, which he ſaid obliged all his care and ſkill therein, 
which he declared he was not a little ſolicitous to effect to 
his utmoſt, and in which he was ready to comply, with the 


A M aA «KK K .<a0 


i beſt advice he could take, to ſecure the ends the teſtator de- 
- g“ figned by his will.“ 5 

te, On the 2d of Auguſt 1679, old John Norris agrees with 
ler, John Neve of London, blackſmith, the heir of the teſtator, 
ins for the purchaſe of the reverſion in fee, after all the interme- 


diate eſtates were ſpent, for thirty pounds, and by leaſe and 
releaſe of the iſt and 2d of Auguſt 1679, the blackſmith con- 
veys to John Norris and his heirs all the ſaid eſtate, late be- 


vill in Chancery was exhibited by the ſaid Oliver Neve an in- 


Neve (the teſtator's widow ), and the blackſmith, as heir at law 
to the teſtator, ſetting forth the ſettlement, bill and codicil, 
praying that the defendants might ſet forth what right they 
claimed in the ſaid premiſes, and that the plaintiffs might 


X 1 ſerved. In December following the blackſmith's anſwer was 
put in, by which he inſiſted he was heir at law of Oliver the 
teſtator, and ſaid that he had been informed that the ſaid Oli- 


the ſaid ſettlement or will; and in the anſwer, he neither took 
notice of old John Norris having purchaſed the reverſion of 
him, nor did ;he claim the ſaid reverſion. Elizabeth Neve 
(the widow: of Oliver) in January following put in her 


Af knowledge whatever of John Neve the blackſmith, 


WE ſettlement were examined, to preſerve their teſtimony. The 
father of young Oliver died in November 1681, And in 
We June 1683, young Oliver having attained his age of twenty- 
one, old John Norris ſettled all the accounts with him, and 
at his requeſt agreed to aſſign to him the remainder of the ten 
We years term (of which five years were then to come) and to, 


4 & fant by his guardian, and old John Norris againſt Elizabeth 


examine witneſſes, and that their teſtimony might be pre- 


ver had intailed part of his eſtate, but that he had never ſeen 


In the month of January 1679, the witneſſes to prove the 


put him into poſſeſſion of the eſtate upon a releaſe of the 
tents, c. and of the truſts wherewith old John Norris ſtood 
E 2 : charged 


5 


281 


longing to the ſaid teſtator. On the 23d of October 1679, a 


anſwer, inſiſted on her eſtate for life, and faid the had na 
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lands, c. wherein he was any ways intitled to at the time of 


ings, belonging to the teſtator's eſtates; but yet took no 
notice of the purchaſe he had made of the blackſmith, al- 


the plaintiff. No further proceedings were had on that bill 1 


between them, and fourteen years afterwards on the 10th of 


his reverſionary intereſt to the ſaid Peter Neve, and his heiß, 
and died in Auguſt following. On the iſt of Auguſt 1701, 


eldeſt ſon John (the pretent plaintiff's grandfather) for life, f 


Neve, the third and laſt perſon in the entail under old Olive! i 
Neve's ſettlement, died without iſſue. In 1509, yours 
Oliver Neve being in poſſeſſion of the eſtates, and having but 
one ſon living, an infant of fo infirm a ſtate of health, that 4 


\ 


| Caſes argued and determined + 


charged by the ſettlement, and will, and ſach aſſignment and 9 
releaſe were executed accordingly on the 2d of October 1683. 4 


Soon after this a diſpute aroſe between young Oliver Neve, 
and old John Norris, about the teſtator's leaſehold eſtate; and 
in Eaſter term 1684, young Oliver Neve files a bill againſt 
old John Norris, and therein charges, that the ſaid John Nor. 
ris had renewed ſeveral leaſes; and that he had poſſeſſed all 
the deeds, &c. relating to teſtator's real and perſonal eftate , i 
and prayed, that the ſaid John Norris might convey to him 
the ſaid Oliver, all the ſaid freehold eftate, as alſo the ſeveral 7 
terms, Sc. of Old Oliver Le Neve of, or in any manor, | 


his death, and ſince come in any manner, or by any means h 
the ſaid John Norris, or to his uſe or benefit, Old John i 
Norris put in an anſwer the 22d of July 1684, and thereby 
admitted that he drew and adviſed the ſettlement, will, and 
codicil; and that Oliver the maker thereof was governed by i 
his advice in the conduct of this affair, and that he had been 
executor of all the wills by him made for twenty years before 
his death, ſaid that he had delivered up all the deeds and writ- 


though he was required by the ſaid bill to ſet forth all interef 2 
which had come to him in any manner, as well leaſehald as 
freehold, in order to aſſign the ſame, to young Oliver Neve 


but Oliver Neve and John Norris compromiſed the matter 


Auguſt 1698, old John Norris aſſigned the ſaid leaſehold "2 
premiſes to two perſons for the remainder of the term, which 
perſons declared themſelves truſtees for Oliver Neve the 
younger... --. | © +. Hl 

May the 1ſt, 1688. In purſuance of an agreement with 
Peter Le Neve (the elder brother of Oliver, and who wa 
next in remainder after him, with a limitation to the iflue 
male of his body) the blackſmith for ten pounds, conveyed 


old John Norris died, having firſt made his will, whereby he © 
deviſed the reverſion he purchaſed of the blackſmith to his 


with remainder to his firſt and other ſons in tail male, with i 
remainders over. On the jth of December 1708, Francs i 


was 


in the Time of Lord Chancellor Hardwicke. 
hended he could not live to be twenty-one ; and 


83. 1 NN: ing likely to have any more children, and Peter 
eye. aving no child, applied himſelf to the plaintiff's grandfather, 
210 ; : % ho was in great want of money, and offered him 2000 l. 


End afterwards. goool. to deliver up the conveyance to his 


lor. father from the blackſmith, but the reverſion being deviſed to 
d a! him only for his life, he could not diſpoſe of it. 
ate; , Young Oliver Neve's ſon being between twenty and twenty- 
him one, and very infirm, and his father not being able to pur- 
era! chaſe the reverſion, they came up to London in order to get 
nor, a privy ſeal to enable the ſon, notwithſtanding his minority, 
ce of to faffer a recovery, but the plaintiff's grandfather entered a 
's 0 caveat at the proper office, which put a ſtop to it. Soon af- 
ohn ter their return into the country the ſon died before the age of 
re) twenty-one. On the 26th of November 1711, young Oli- 
and ver died without iſſue male, and his brother Peter Neve en- 
d by FRE tered into poſſeſſion, and applied to Mrs. Earl (a friend of 
deen the Norris's) and told her, he was deſirous of purchaſing 
fore Mr. Norris's reverſion in this eſtate, and would give 5000/7. 
r- for it, and upon her ſaying ſhe thought it not a valuable con- 
no i ſideration ; he ſaid he would give more, and deſired her to 


ſpeak to him, which ſhe did; and Norris's anſwer was, he 
had not power to ſell it. On the r1ith of January 1716, 


Norris his only ſon and heir at law. In 1725, Peter Neve 


the reverſion, and to accommodate diſputes, propoſed to ma 

XX afiſter of the plaintiff's father, and on theſe terms, would 
XX yield up his claim to the reverſion in fee. A meeting was 
- Bad; but the proviſion he offered for the young lady being 
thought not ſufficient, the matter broke off. On the 1ſt of 
October 1729, Peter Neve died without iſſue, having firſt 


with made his will, and deviſed the eſtate in queſtion, the reverſion 
wis of which he had purchaſed of the blackſmith, to the three 
fue daughters of his late brother Oliver Neve; namely, Iſabella 
eyed 8 Le Neve, Ann Rogers, and Henrietta Neve, and their heirs 
cirs, and aſſigns. EN 5 „ 3 
70% % All the limitations in the firſt ſettlement being ſpent, upon 
be the death of Peter Neve without iſſue, the reverſion in fee 
0 his became veſted in John Norris the plaintiff's father, who be- 
lite ing then an infant brought his bill April the 15th, 1730, 
with 8 againſt Iſabella Neve, Edward Neve, and Henrietta his then 
anc 4 wife, and John Rogers and Ann his wife, praying they miglit 
live! e ſet forth what right they claimed to the eſtate, and to deliver 
"ny up poſſeſſion, &c, no anſwer was put in to this bill, 
7 4 8 4 Wy 
ati 1 | In 
wa 


ZE John Norris, the plaintiff's grandfather died, leaving John 


(being ſixty-four years old) pretended he had ſome claim to 
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vember 1731, the defendants brought a croſs bill againſt the 


purchaſe, never intimated that any conveyance had been 
made to him, but always declared himſelf to be no other 
than executor in truſt, without ſetting up any claim to the 
"reverſion, and therefore prayed a diſcovery of all the deed; 
and writings, and that they might be delivered up, and the 

conveyance to Peter Neve from the blackſmith be eſtabliſhed, 


Southwark eſtates, but on the ſecond of March 1731, the 7 
parties came to an agreement, that the copyhold and leaſe- | 
| hold which lie intermixed with the freehold ſhould be dif. 


let into poſſeſſion of all the freeholds in London, Southwark, 5 
and Norfolk, compriſed in the blackſmith's title. 8 


the defendant Ann, now wife of Matthew Grave, and Hen- 
rietta wife of the defendant Edward Neve died, leaving iſſue 
the defendant Peter, and the plaintiff Elizabeth. The 


vember 1740 filed his bill of ſupplement and revivor againſt i 
the defendants, praying they might ſet forth whether they in- | 
- fiſted on any and what title to the eſtate in queſtion, that there 
might be a commiſſion of partition of copyhold from freehold, 
that the plaintiff might be let into poſſeſſion of the freehold, 


cauſe ; and all deeds and writings to be delivered, and to be 
quleted in poſſeſſion. On the ſecond of July 1741, the de- 


_ deemed a truſtee for Peter and his heirs ; admit the agreement 
in the former cauſe, but ſay it was not intended to bind the 


Caſes argued and determined | pl 

In Eaſter term 1731, the plaintiff's father brought ejeq, il 
ments for the lands in Norfolk, to which the defendants t 
the laſt mentioned bill appeared, and upon a long trial by ; 
ſpecial jury at the ſummer aſſizes for 1731, and full defence 
made, a verdi& was given for the plaintiff's father for all the 
\freehold lands in Norfolk, and judgment being entered, the 
defendants brought a writ of error. On the 29th of No. 


preſent plaintiff's father, and among other things charged 
that Peter Neve did not ſuſpect that Norris had purchaſed | 
the reverſion, and that Norris, who was privy to Peter's 


and that to Norris cancelled, and that the proceedings on the 
ejectment might be ſtayed, In Michaelmas term 1731, the 
plaintiff's father delivered ejectments for the London and 


tinguiſhed, that the plaintiff*s father ſhould without trial be 


John Rogers and Ann his wife died ſoon after, leaving iſſue # 


7th of October 1735, John Norris the plaintiff's father 
died, leaving the plaintiff his only ſon and heir, who in No- 


that he might have the benefit of the agreement in the former 


fendants put in their anſwer, and inſiſted that old John | 
Norris concealed his conveyance from the Neves; that his 
taking it was a breach of truſt, and that he ought to be 


intereſt of any of the parties, that they ought not to aceouat 


in the Ti "me of Lord Chancellor Hardwicke. 


andfather, old John Norris, ſhould be decreed a truſtee for 
hem, and the plaintiff obliged to account with them for rents 
End profits. The plaintiff replied to the anſwer, and iſſue 
eing joined, examined divers witneſſes, but the defendants 
ono had made the abovementioned defence agreeable to 
bat they had collected from the common report in the fa- 
Wnily) did not examine any, being unable to prove the matter 
Sy them put in iſſue, On the 17th of July 1741, lord chan- 
Fellor decreed an account of the profits of the freehold pre- 
Niſes fince the death of Peter Neve, and declared the plaintiff 


Molds from freehold lands, and that after the execution of 
uch commiſhon, the writings belonging to the freeholds 


4th of Auguſt 1742, the eſtates were diſtinguiſhed and ſet 


Fuſe was ſet down for further directions; but before the ſame 
ame on, the defendant Ann (late Rogers) married the de- 
E fendant Matthew Grave an attorney. On the 21ſt of May 
1743, the defendants petitioned for leave to file a bill of review, 
upon a ſuggeſtion that the petitioners had fince the decree diſ- 
7 overed that they were the heirs at law to the blackſmith, 
vhich they had never heard before, and that he was dead 
without iſſue. On the 22d of October 1743, the petition. 
cod in the paper; but the defendants did not think proper 
Jo ſupport that petition, but ſuffered it to be diſmiſſed with 
coſts. On the 27th of October the defendants preferred a 
Jecond petition for liberty to bring a bill in the nature of a bill 


the decree was pronounced, they had diſcovered ſeveral facts 
yy which the real truth of the caſe appeared, fufficient to ſhew 
that the purchaſe of the reverſion by old John Norris, a 


| eſteemed a truſt for him; and that they had diſcovered ſeveral 
Leeds witneſſed by old Norris, relating to purchaſes by old 


Oliver, and ſeveral letters manifeſting the confidence od 


Oluver placed in him; and likewiſe the letter of the 3d of 


April 1679, and the record of the bill in chancery on the 23d 


of October 1679, brought by old John Norris and young 
= blackſmith ; and likewiſe the records of the bill brought by 


4 1684, and ſeveral deeds before mentioned. 


5 In ſupport of the petition, William Havers ſwore he was 
We folicitor for the defendants Iſabella Neve, &c. and that he 


PF: the rents, &. of the eſtate, but that the plaintiff's great [ 92 J. 


titled thereto, and directed a commiſſion for dividing copy- 


5 mould be delivered up for the plaintiff's benefit. On the 


out by metes and bounds. On the 7th of February the 


pf review, and to rehear the cauſe, on a ſuggeſtion that ſince 


truſtee for Oliver, and during his infancy, ought to be 


Oliver Neve againſt the widow of old Oliver Neve and the 


Oliver Neve the younger againſt old John Norris in May 


did 


29 


— 


did not know till after the 1yth of July 1742, the day of f 


Cafes argued and determined 


which the cauſe was heard, that the defendants could pro 
that old John Norris was the council uſually employed by odd 


Oliver Neve in his affairs; or that he had been his executes = 


under many wills before his death. Or that old John Nonis MW 
did adviſe or draw the ſettlement and will of 1674. Or tha 
the eſtate in queſtion was purchafed by old John Norris. lll 
he was in poſſeſſion of the ſaid eſtate in truſt for young Oliver 
Neve. Or that old John Norris had ſurrendered a leaſe of the 
perſonal eſtate, or that there had been any controverſy about 
it, or that old John Norris has aſſigned the ſame in confi. 
deration thereof. Or that old John Norris was a witneſs tg 
any deeds wherein old Oliver Neve was a party.. _ 
The defendant Matthew Grave by his affidavit ſwore, that 


fince the faid cauſe was heard, Thomas Martin, executor of 
Peter Neve, delivered the ſettlement of 1674 to him, and 


that obſerving a cauſe indorſed on the ſettlement, he ſearched 


for the ſame, and found two cauſes in the Six Clerks office, 


Neve verſ. Neve, and Neve verſ. Norris, in the records in 
the Tower: that he found the latter of the 3d of April 


in Martin's cuſtody. 


Lk [94] 


1679 in Thomas Martin's cuſtody the roth of July laſt, and 
the leaſe granted to old Norris, and the aſſignment thereof in 
Holden's cuſtody, and alſo found the deeds atteſted by Norris 


The defendants Iſabella Neve, Edward Neve, Peter Neve, 


and Ann Grave, in their affidavits ſwore, that they knew 


none of theſe facts till informed thereof by the defendant 
Matthew Grave, and that they examined no witneſſes, nor 
read any evidence in the cauſe, becauſe they did not then know 


any of the facts. 


Thomas Martin in his affidavit ſwore, that he is one of the 


executors of Peter Neve, who died in 1729 ; and that upon 
his death he found in his ſtudy the ſettlement and copy of old 
Oliver Neve's will, and the indenture of October 1683, and 


that the deeds and writings remained in his cuſtody from 


1729 till the delivery thereof to Matthew Grave, &c. on the 
27th of May laſt, | 5 
That he was concerned in the country as attorney for the 
defendants at the trial of the ejectment in 1731, but was not 
concerned as ſolicitor upon the defence of them in equity, 


and to his knowledge did never ſee the bill of revivor in this 


cauſe, nor the defendant's anſwers, but that he hath had 
meetings with the plaintiff's father, and may have talked 
with or acted for Iſabella Neve, Edward Neve and his ih 

| an 


in the Time of Lord Chancellor Haxdwicke. 


ort; which Havers and Bowyer he believes had the ſole 
eaduct of the cauſe; for the defendants : but he was not con- 


”- 


©; 
| 
4 | 
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new dico verle r 103 tox at 
che gjectment in 1731, copies of the bill and anſwer in the 
7 aſe of Oliver Neve and John Norris plaintiffs, verſ. John 


Neye 2 d\ Elizabeth Neve defendants, were produced and 


read at t jat trial, and that Thomas Martin was the m—_ 
em 1 75 by the defendants in that cauſe,” and acted as ſuch 
A the trial: and, as agent for the defendants, he wrote 
letters touching the executing the commiſſion for examining 
witneſſes in May 1732. That the defendants exhibited their 
croſs-bill in 1731 againſt the plaintiff's father, and therein 


o John Norris's having inſtructions to purchaſe the re- 


I- — , n 


& purchaſed it fraudulently for himſelf, and concealed ſuch 
& purchaſe, and that therefore he ought in equity to be 


„ deemed a truſtee for the plaintiffs in the croſs-bill.” It 
like wiſe inſiſted, that the letter of the 3d of April 1679, 


or the deeds atteſted by old John Norris, are no new diſco- 
ries, | becauſe they came out of the hands of Martin, the 


commiſſion-that iſſued in the cauſe out of Chancery. After 
reading the ſettlement and will in 1674, the blackſmith's 
conveyance, and the bill, anſwers and depoſitions in 1679 
and 1684, and ſeveral purchaſe deeds of old Neve atteſted by 


klivered his: opinion as follows, the 8th of February 1743. 


Thaye been defirous to examine very particularly into the 
ney evidence, in order to prevent any more litigation and 
aperice, The preſent application is, for leave to bring a 


* : 


dll, in nature of a bill of review; and this is ſaid to be 
55 foinded upon new matter, not at all in iſſue in the former 
is ale, or upon matter which was in iſſue, but diſcovered 
ee the heating of the cauſe. Upon theſe rules, I do allow 
ed bills of review have been granted: for though it has been 
fe, d that theſe were varied by the order that was made in the 


en Rogers and his wife, under the direction of the 
inies, or with Mr. Havers or Mr. Bowyer, the clerk in 


defendant's attorney in the ejectment, and employed in the 


A ie the ſettlement and will of old Oliver Neve, and of 
« yerfion for Peter Neve, and that inſtead thereof he had 


Norris, and three days hearing of council, lord Hardwicke 


138] 


Wy | You, 11, F Oats — 


Was heard, is 
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cauſe of Montgomery ver/. Clark, yet I ſee no alteration: 
and therefore the rules I Hat qe by in the preſent caſe lf 
muſt be the ancient ones. Lord Bacon's rules have nevi 
been departed from ſince the making of them. By the ez. 
bliſhed practice of the court, there are two ſorts of bills fi 
review, one founded on ſuppoſed error appearing in the diu 
N ſelf, the other on new matter which: muſt ariſe after the d, i. 
cree, or upon new proof which could not have been uſed at H 

time .when the decree paſſed. The queſtion is, Whether u 

this caſe the defendants have brought themſelves within th, 
rule, and whether there is new matter not exiſting. at th, 
time of the decree, or new proofs that could not poſſibly wi 

= . ppm made uſe of at the former hearing. The conſtruction as f 

batt * the latter has not been ſo ſtrict, that the new proof muſt ng 

view, if the new come to the parties knowledge till after the cauſe has bett 

28 8 heard; it is very ſufficient if it did not come to their knoy. 

knowledge till ledge till after 1 or when by the rules of the coun 

2 the party could not make uſe of it. 

| by the — of the court be could not make uſe of it. 


aer. ws But if it came to the knowledge of the party's attorney, 

the parte ax. ſolicitor, or agent, before the cauſe was heard, it is conſider 

tteorney, Kc. be- as notice to themſelves, and is the ſame thing as coming t; 
fore the cauſe the parties knowledge. : | „ 


} 


notice to the party himſelf, 


Ihe ſecond queſtion is, Suppoſing it did come to the knoy- 

ledge of the parties, after the cauſe was heard, whether it i 

relevant to the matters in queſtion ? It has been inſiſted fir 

the defendants in the original and plaintiffs in the croſs cauls 

that the equity to which the new facts are pointed was not i 

iſſue at the hearing of the former cauſe, Now as to this [ant 
clear of opinion, that the equity was as full before the coury 

| [ 36 ] in the former hearing, as it can be now. For it appearel 
5 there, that old Oliver Neve was the maker of the ſettlement 
that young Oliver was an infant, that old John Norris ws 

truſtee under the ſettlement ten years for the payment © 
debts; and in that time took a conveyance from the black 
ſiſmith, the remainder-man under the ſettlement in 167% 
Ihe equity inſiſted on in the croſs-bill is, that old JolwManc 
Norris ought to be conſidered as a truſtee only, for the part 

Intereſted in the truſt eſtate, and that the purchaſing the , 

- verſion from the blackſmith was a breach of truſt in him, 

that the conveyance to Peter Neve from the blackſmith ougl 

to be eſtabliſhed, and that to Norris cancelled, and the pic 

ceedings at law ſtayed, tp 55 


10 / | 
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All the charges relating to the truſt, and the execution of If fads are put 5 
made out then, and if facts were put in iſſue, there 1 us the 
t, Were ma 7 | | P 1 „„ 


l 
| 
no neceſſity for the party to point out what will be the obliged to point 
„ea and conſequence of ſuch facts, for the court are to make out what will 
i 


ke inference of law from it, as ex facto oritur Jus. The de- cy 1 F 
ndants then do not want a bill of review to come at*this court are to 


--uity, for all the facts which are now ſaid to be diſcovered, deten * 
ee corroboratives only of the former equity, and therefore 8 
Where is no ground to grant it upon this head, Which brings ex tacto oritut 
ee to the other point, whether they are ſo many new proofs, Ius. 
nd that by the rules of publication the defendants were pre- 
uded from making uſe of them at the former hearing. The 
t queſtion is, Whether they are new diſcoveries? Se- 
andly, Whether they are relevant, and would avail the de- 
endants, if ſuch a bill was allowed to be brought? Now it 
does not appear to me that theſe are new diſcoveries, ſo as to 
intitle the defendants to a review. For if they were known to 
the parties council, or to their attorney and ſolicitor, or 
aoents, it is ſufficient to rebut ſuch an application, or there = 
ould be no end of ſuits. How many parties are there, that 
oo not the merit of their own cauſe, but rely on the {kill 
of their council, or ſolicitor ? and therefore what council or 
ty MWolicitors know, muſt be allowed to be the knowledge of the 
parties. ; e | | 
tis ſworn by Martin, who was attorney for the defen- 37 
ts in the ejectments, that he had the ſeveral deeds and Though à coun 
"writings even at the time of the trial, and that upon the death ty attorney 
oof Peter Neve, he found them in his ſtudy among other e by an _ 
for Wpapers, but ſays he was concerned only as attorney in this 3 
i, trial, but not as ſolicitor in the cauſe in Chancery. But I he is to be Lie, 
il conſider him as ſolicitor likewiſe, notwithſtanding he feeds lite 
a Wives in the country, for every body knows that country at- e ee 
rt Wtornies act by agents in cauſes here. The letter of the 3d reſides in the 
aof April 1679, comes too out of the hands of Mr. Martin, 3 0 
a but I do not fee what inference can be drawn from it, any = neg tang 
a wore than that old John Norris was a truſtee. The next ſtrudtive notice 
ang to be conſidered is the bill brought by young Oliver do ks client. 
Nee and old Norris, againſt Mrs. Neve and the blackſmith. 
o this very bill was produced on the trial in ejectment, 
Wand tough by an adverſary there, yet it is the ſame as if 
produced by the defendants, and is a clear natification of the 
ddl. This trial was eleven years before the cauſe in equity 
Was heard, ſo that there was time enough for the defendants 
lo have conſidered it, and whether the judge did right in ad- 
Mitting it to be read, is not material. The next is the deed 
alignment in 1683, which was lkewiſe known to Mr. 
2 rr ee 


SI —— & — = 
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Martin, and found among Peter Neve's papers, and Wat 
therefore conſtructive notice to his clients. Suppoſe then 
theſe are not new diſcoveries, it is a final and concluſive anſwer 

to this application for a bill of review, that they exiſted at tit 
former hearing, and were known to the parties or their at. 
torney, and therefore are not within the rule laid down by 
lord Bacon. But ſuppoſe them to be new diſcoveries, and 
relevant to the caſe, they can amount ta no more than corro. 
boratives only of the former point in equity. The equity in- 
ſiſted on is this, that old John Norris (truſtee for a term of 
ten years under old Oliver Neve's ſettlement, antecedent to 
all the limitations of the eſtate in the ſettlement) before the 
end of the term, and during the infancy of young Olive 
Neve, takes a conveyance to himſelf of the reyerſion from 
the blackſmith the heir at law of old Oliver Neve, for 30l, 
only, the eſtate being at leaſt 1500. per annum, as it is now 
fallen into poſſeſſion. e OR 414). SHO 


| E 38 ] T bis is a tranſaction indeed extremely to be diſapproved, 
and I muſt fay that a council or agent taking a conveyance 

It is extremely from the right heir, for his own benefit, and which he diſ- 
Wo, ph agent Covered by his being a truſtee, does a very wrong thing. But 

to take acon- this is a caſe prime impreſſionis, for it would be difficult ta 

85 ee ſay for whom he is a truſtee, and yet I ſhould be extremel 

for his own be- defirous of conſidering him as a truſtee only, if I could be 

nefit, which he warranted in ſo doing. The caſe which has been cited of 
3 * Rumford market, and other caſes of leaſes, are different 

eins e Hu: from this, for there tenant- right of renewals are rather a cur: 

teſy from the landlord, and Cæteris paritus the relations d 

the ſame family who took the original leaſe of biſhops, deans 

and chapters, &c. are generally preferred, and they have 1 

natural expectation of it. Old John Norris was equally : 

truſtee in the ten years term, for Peter Neve, or Francis, 

as for Oliver Neve, for they were all tenants for life under 

Kite, old Oliver's ſettlement, for it was a truſt to pay debts, and 
attendant on the ſeveral limitations and eſtates created by the 

| ſettlement. So that a perſon equally a truſtee for all buys in 

this reverſion, and it is impoſſible to make the conyeyance 

from the blackſmith to old John Norris a truſt for Olive 

. Neve, for the maker of the ſettlement did not intend to pin 
the firſt tenant for life any intereſt in the reverſion. Since, 2 
I faid before, this is prime impreſſionis, and no caſe has been 
cited in point, but only argued by way of analogy to caſes d 

| leaſes, which I have ſhewn are very different; it would bt 
too much for me to break into rules for bills of review, for 
the ſake of one particular caſe only. For as it is a new point, 
a no ground ty fand upon, the making old Norris a truſs 


| 
| 
| 


e 
* * 
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ſhew that they were acquainted with old Norris's purchaſe. 


April 1744: 
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perſons who were only tenants for life, and took nothing 
in the inheritance, would be going too far. 


But there is ſtill another circumſtance, and that is the great Where the per- 


ergth of time, and the certain knowledge the perſons under ſons, under 


” . . ; 8 x | | | b , the 8 
hom the plaintiffs in the croſs cauſe claim had of John Nor- e 1 be 


Ass purchaſing of this reverſion, and this will make it a queſ- bill of review | 


ion it 1 | | 1 e ne * 4 claim, were 
tion whether it is not ſuch a laches in theſe perſons who are ce 


nceſtors of the plaintiff's in the croſs cauſe, as will affect them, ith the matter 


and be a bar to their claim: for as long ago as the year 170g, complained of 


W+: was in the knowledge of theſe perſons, and particularly of thirty-five years 
oller Neve, that old John Norris had purchaſed the rever- 


[ 29 12 
ion; and as this is no leſs than thirty-five years ago, it muſt Axion of tine, 
have great weight with the court not only from the length or and knowledge 


uxion of time, but from the knowledge the perſons had of 9 the anceſtor 


Neve 50007. for the reverſion, is a ſtrong circumſtance to have gre 
weight with the 


Oliver Neve not ſucceeding in his offer, and having a weakly Ken tr ng 
fon between twenty and twenty-one years old, came to town | 

in order to get a privy ſeal, to enable his ſon to join with him 

in a recovery; and as he could not obtain it, can it be ſup- 

poſed, as he muſt be exaſperated againſt old John Norris's 


| fon for his refuſal to join in the application, that he would 


have reſiſted ſo great a temptation, as bringing a bill to be re- 
lieved, if there had been any grounds on the head of fraud? 


Therefore the diſtance of time is a ſtrong objection, be- The granting 

cauſe when the matter was recent, there might have been * 33 
ſome circumſtances, and perhaps too ſome papers which of time would 
would have been ſtrong in favour of thoſe who claim under be a very great 


old John Norris, that may very probably be loſt now, and 8 


what makes it likely, is Peter Neve's bidding ſo large a ſum che croſs bill, 
as 5000. for the reverſion, which ſhews that he thought it a who may be 


very valuable thing. This is the ſtrong point which weighs depfived of 


ſome circum- 


| with me, that after ſuch a length of time, and ſuch great ſtances, and 


offers made and refuſed by the perſons who claimed under may have loſt 


old John Norris, that no bill was thereupon brought to ſet bh, wer 


might have 


aſide the purchaſe for fraud. And, as it will be of very bad availed them- 
conſequence to let parties enter into the diſcuſſion of this ge of whea 
matter now, at ſuch a diſtance, the petition muſt therefore be ng wat 
diſmiſſed but without coſts. 33 | 


The plaintiffs in the croſs cauſe appealed from this order of The order of 


diſmiſſion to the Houſe of Lords, where after a hearing of kent Fla 


three days, the order of Lord Hardwicke in a very full to the Houſe of 

1 | A. _ Lords, and after 

houſe, was affirmed by a great majority, on the zath of Toros and ater 
15 ä | three days afe 


Rs Stevens fit med. 


” 


36 Cafes argued and determined © 
ci Stevens verſus Dethick, February 11, 1943. 
— » in QUESTION aroſe upon the ſettlement made on th. if 


for raiſing pore 
[49 


222 der to his firſt and every other ſons of the body of the defendant, 


* 


male, payable and in default of iſſue-male, then remainder to truſtees for 3 
at twenty- one term of five hundred years, upon truſt, that if there ſhall be 
due oha died One or more daughters, the truſtees, their executors or admi. 
leaving no ſon, Niſtrators ſhall out of the yearly or other rents, iſſues and pro. 
np oy w_ fits, or by ſale, leaſe, or mortgage of the ſaid manors, meſ. 

laintiff's wife, Tuages, lands, &c. or any part thereof comprized within the 
| who with her ſaid term, raiſe and pay unto ſuch daughter or daughters the 


\ * Huſband by "a. | | K 4 1 g 
brought their fum of 200ol. for her or their portion or portions to be paid 


bill againſt the to ſuch only daughter (if there be but one) at her age cf 


father and the twenty-one, or day of marriage, which ſhall firſt happen; and 
rt qr if they all die before their portions become due, then the {aid 
e wee the Payments to ceaſe as to their executors and adminiſtrators, 
court was of and to fink into the eſtate for the benefit of the perſon to 
erf e whom the reverſion ſhall belong: And alſo that ſuch daughter 
Have it raiſed in Or daughters ſhall have, out of the premiſes comprized in the 
the father's life- term of five hundred years, ſuch yearly maintenance as is 
— ſuitable to their degree and quality, and that the reſidue of 
the rents, iſſues and profits above ſuch yearly maintenance 
ſhall, in the mean time, till the portions become payable, be te- 
ceived by ſuch perſons as ſhall he entitled to the reverſion, 
immediately expectant, upon the determination of the ſaid 
term. The mother is dead, and has left no other iſſue but a 
daughter who is married, the bill is brought by the huſband 
and the daughter againſt the father and the truſtees, to raiſe 

the porno ramecrtely.” oo ont no et he” 


Mr. attorney-general, council for the plaintiffs, ſaid, if the 
rties who were owners of the eſtate have declared, that the 
portion of the daughter on the failure of iſſue-male fhall be 
Taiſed for her benefit at twenty one, or day of marriage, a 
court of juſtice will not think that it is inconvenient, if the 
parties to the ſettlement did not think fo themſelves. He 
cited Corbet ver/. Maidwell, 2 Vera. 640, 655. and Eg. Cof. 
Ab. 337. to ſhew that a reverſionary term when the time of 
payment comes, notwithſtanding it is not fallen into poſſeſ- 
fion, ſhall be fold. He mentioned an authority likewiſe at 
common law, Greaves verſ. Maddiſon, 2 Jones 201. where 
three judges were of opinion, that the raiſing the portion 
would not wait the death of the father. And Hall vor /. Car- 


1 marriage of the defendant, the firſt limitation of which 
tions fora . was to the defendant for life without impeachment of waſte, 
then to truſtees to preſerve contingent uſes, to his wife, remain. 
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er heard the 19th of July 1 7 before Lord Hardwicke. 
He * that, if the power of raiſing the portion ſhould be 
taken away from her, the daughter might have nothing till 
W the vas ſo old, as not to anſwer the end for which the portion 
Vas given, the advancing her in marriage. It would be very 
ard, he: faid, if the daughter here ſhould neither have main- 
(enance or portion, though the time of payment is come, 
an vy — Heath of * father that term canons: into poſ- 
ſelon g bbong 
Mr. Clark ef the ame fe cited Suridys c of Sechs, 1 
Was 70%. and Butler verfus Duncomb, 1 F. Wms/ 248: 


* —_ p_ 


ther, laid the general intention of marriage ſettlements is to 
put children under the power of the facher, and not, as has 
deen argued» on the other fide, that the daughter-in- the life- 


| ther, and may:diſpoſe of herſelf without his conſent, as ſhe 


— — T3 e Ew. - 


ruining the eldeſt ſons of families, muſt be the natural conſe- 
Maintenance, in the nature of it, is precedent to the raiſing 


here was not intended to-commence in the life-time of the 
father, it is a key to explain his intention as to the portion, 
that ihis likewiſe ſhould not be raiſed till after the death of the 
father!” In the caſe of Hall verſus Carter, the maintenance 

was to precede the portion, and given them OOO o_ their 
ſupport till the portion. was raiſed. A 2 


Lord Chancellor. It is a great while ſince any of theſe 
— come before the court. My own general principle 
has been always againſt raiſing portions in the father's life- 
time. All the old caſes are plainly determined againſt the in- 
tention of all fathers. In ſome very hard caſes indeed, where 


bu SP ES WE AD IS y ww 
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gone beyond the ſtrict rules of law, and raiſed it in their life- 
time. The firſt caſes of this Lind were Greaves and Mad. 


2 * Sade, 1 Salk. 1 50. * 2 Vern. 685. Lord wn 


1 — 


5 
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A term limited in remainder after the father's death, in truſt for raiſing 
ughters porlions at ſuch an age, or marriage, when either happens; the por- 
tions may be raiſed in the father's life-time; ſo if on contingency, and the con- 
tingency happens in the life of the jather, but not before tue aaa. — hape 
= Wh pit $1 Salk, 160. : 
1 | | made 


dime of the father ſhall be out of the dependance of the fa- 


has done in this caſe. A great inconvenience would reſult mJ 
from this conſtruction, for the tearing eſtates to pieces, and 


guence; he. cited Rereſby verſus Newland, 2 P. Vins. 93. ap 


of the portion; and as it is moſt clear that the maintenance 


the father has been rigorous and cruel, courts of equity have 


diſon, and Gerrard and Gerrard, 2 Vern. 458. and which 
were followed by ſome others, but in et caſe of Corbet 


Mr. olicitar-general, [council for the A ot” the fa- - 


- „ 
- F * 4 5 * Ss aw . 
* A 1 } * I 


3 
LJ e 
the general principle he went upon was, that he would lay 
hold of ariy' words to prevent his being bound by the former 
alaſes, rather than introduce the inconvenience of ruining 
ee eftates; and it is the ſame ground courts of equity have 
aApon in ſubſequent caſes; for if they could find any word 


or word that were different from former caſes, they have lad 


hold of them to avoid determining like thoſe caſes which ha 
introduced ſuch plain inconveniences. Vide 2 P. Vms. 452 
ſec. 2. the caſe of Butler verſus-Duncomb. In a converk. 


tion between lord Macclesfield and lord Trevor upon thi 


very ſubject, the former ſaid, he would not carry it further 


than the caſes had already done; ſays lord Trevor, I hop 
you will not carry it quite ſo far. 


As inftances of The eldeſt ſon is abſolutely left in the power of the father 
clandeſtine mar- during his life, and it is the conſtant courſe of moſt ſettle, 
rener more ments; and yet it is ſaid that younger children; daughter, 
frequent, argu- ſhall:ſoon after twelve years old, perhaps without the leave d 
ments of public the father, demand her portion in his life-time, though ſhe 
— have married his footman, or ever ſo meanly, for there is no dif. 
| great weight. ference in the marriage ſhe contracts, if this doctrine ſhould 
Prevail: 8 

that arguments upon the public inconvenience ought to have 
great weight in this age, as inſtances of clandeſtine marriages 
were never more frequent. In Butler verſus Duncomb, 
Lord Mansfield took a middle way; | he. refuſed to raiſe the 
Portion before the term came into poſſeſſion, but then he 
made the reverſionary term a ſecurity for the principal ſum, 
If Brome verſus Berkley *, Eg. Caf. Ab. 340. is an autho- 


nity, 


$ 4 . 
£ « 1 
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V In this caſe a ſettlement was made in the uſual form, with a limitation to 
ttruſtees, for want of iſſue male, to raiſe portions for daughters, to be paid at 
twenty-one, or marriage, which ſhould firſt happen, by and out of the rents 
and profits, or by mortgage or ſale, as they ſhould think fit; and in the mean 
time, and till the ſaid portion ſhould become payable, the truſtees to raife 100). 
per ann. for the maintenance of each of them: The father died, and one of 

the daughters having married the plaintiff, this bill was brought to have the 
portion raiſed, but was diſmiſſed, becauſe the portion being to be raifed out 
of the rents and profits, or by mortgage or ſale, plainly ſhewed that it wal 
not to be raiſed: till ſuch time as the truſtees might make uſe of the election 
given them by the ſettlement to raiſe it either out of the rents and profits, ot 

by mortgage or ſale; but during the life of the mother, who had it in jointure 
they could not raiſe out of the rents and profits; therefore neither by mortgaz* 
or ſale, which were inſerted in one and the ſame clauſe, and a diſcretiona! 
power lodged in the truſtees, to uſe either the one way or the other, and tl 
| they had the election of uſing either of thoſe ways, they had no power at all; 
beſides that, the maintenance being to precede the raifing of the portions it 
there was no maintenance to be raiſed in the mother's lifetime, the portion 


| were not to be raiſed in her lifetime, as they were not to take place til wn 


am upon this head, I muſt obſerve, 


| al 
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trom the very terms of it, it holds more ſtrongly. here, 
u the. bill there was to raiſe a portion in the lifetime of 
e mother only; there the father was dead, and no iſſue 
ale, only. one daughter; that daughter was married, and - 
BE fiderably.advanced in years, and the bill brought for ſale ed 
Wc the reverſfionary term; but refuſed both here and in the 

ne of Lords; what were the grounds of the refuſal ? 
Why, that maintenance being given, and by the very terms 
W-r the truſt to precede the portion, and not to be raiſed till 
ee term took effect in poſſeſſion, a jd ng the portion was. 
ot due and payable till then. Apply. it to the preſent | 
We The truſtees of the term are, in default of iſſue male, TY 
ol the ſettlement. And alſo that ſuch daughter or [ 43 } 
Wazughters, c. vide the clauſe of maintenance. The 
olaintiff's caſe here the ſame, only there it was prayed to be 

raiſed in the lifetime of the mother, here in the life even of 


be father, which, if any thing, is more unfavourable. The 

\ Emaintenance there was to be raiſed out of the rents and pro- 

sts after the firſt quarter-day when the term ſhall take effect 

„een. Here the words in the mean time are words of 

- bn; and refer not only to a time that is to begin, but to 

atme which is alſo to end. Out of what rents, iſſues and 

posts can the truſtees then receive any thing, Can they bing 

D cjecmetits-? No, for they cannot enter to raiſe money out 

of the profits till after the death of the father. I am of opi- 

b, nian that the father might have ſold the reverſion ſubje to 

ic WY this term, which ſhews that the whole truſt of the term was 

ie BY to take effect after the death of the father. By the ſame 

n. arguments as have been made uſe of for raiſing the portion 

0- BW now, the maintenance might be raiſed in the lifetime of the 

„father as well as the portion; but it is the ſubſequent words 

dat confine it to the time of the term's taking effect in-poſ- - . 
ſellon. It is faid that in the caſe of Brome verſus Berkley, 

110 i there are [theſe words, take effect in poſſeſſion, and no ſuch _ 

vors here, but made uſe of there only to thew that main. 

en tenance could not be raiſed in the lifetime of the mother. 

ol. WF The fame argument will hold full as ftrong here, for though 

2 the words are not exactly the ſame, yet there are words of 

an <qual force, viz. Expeclant upon the determination of the 


wi BY ern. There are no grounds to decree this otherwiſe than 
ve the caſe of Brome ver/us Berkley, which went through ſuch 
n, a ſolemn determination” - —"—£© © £04 
gage 1 — TEE ES 's © % . 8 | 


| till the maintenance; and the lord chancellor and the maſter of the rolls both ſaid * 
all; tint the-caſes-on this head had gone too far already, and mangled all eſtates, 

15 and that they would never decree portions to be raiſed in the fether's lifetime 

dio bereit could poſſibly bear any other conſtruction; and this decree was al- 
after i brwed in the Houſe of Lords. e Kar 4 eee 4 


or, III. G There 


b — 


5 Sir John Hartop 
— ; 1. der de 4 4 ry Juſtice, who delivered the Nina of the court, 5 


whether the defendant. was guilty of a converſion or not, they 
l n 8 


chf. argued and determ 


| Therefore I think it right to lay hold den to fuppen 

3 authority, rather than to give licence to daughter 
rry improvidently ;' for which is moſt likely, that a fl. 
7 — ſhould be ſo — * to ſuffer a daughter to ſtarve, who 
has done nothing to merit ſuch uſage, or that a child why 
has _—_ or na experience ſhould be wn in to 7 im. 

„who is entirely out of the controul of the fath 

| And — raiſe her portion upon his eſtate in his lifetime 
[4] The caſe of Hall verſ. Carter was very different in many re, 


ſpeQs, nor was it ona marriage ſettlement, The determina, 


tion that I have now given, is rather nearer to the interitiog 

gf the parties, and at the ſame time will prevent N great in. 

conveniences, which are the natural conſeq uence 9 
portions tg be raiſed in the life of the father ; and there i 
the bill be diſmiſſed, but without 2 3 


e fullowing caſe ſeems to ho a materia one in | An 1 
property, and may very probably be often cited in à court 
equity as well as in courts of law; and as I bappen 1 t0.have a 
fuller no off than any which has yet appeared in print, flats 
= lig = it e be. an l for ins MY 


Capr 18. _ Hartop 8 1 Hoare 8 al * Faſter Tem 
; 17 16 Geo, 2. B. „ 


UDGMENT T in this caſe was given for the plaintiff by 


cuſtody in the 


hands of Scamer a jeweller, ingloſed in a paper . was ſealed, and 1 in a * þ way | 
alſo ſcaled with 41 laintiff's ſeal, and depoſited at Seamer's houſe; Las the ag, whs bis cleck 


| 2 a receipt for them in theſe words, Which bag ſo ſealed I promiſe to take care of for 


w John Hartop, for my maſter ames Seamer, ſigned, Michael, Hull; and in the receipt all 
the jewels were "ſpecified. In February 1735 Seamer broke both the ſealy, took out the jewels, 


and carried them to Mr. Hoare's' the banker's ſhop, borrowed gool. of the defendahr, and 
; depoſited the jewels as * * proper goods and as a ſecurity for the gool. and gave his — 


miſſory note for the on. Mr. Hoare's refuſjng to deliver the jewelgto fir 
Hartop, he brought an — 0 ion e and converſion N him; and the jury having ay 
3 it ta the opinion of 1 


court of King's bets by $ading a ſpecial verdict, who this any gave AEM for N 


| plaintiff declared that he was poſſeſſed of a pair 
brilliant diamond ear-ripgs, He., as of bis own proper 
and that he loſt them, and they came to the hands of 


fendants, who converted them to their own uſe ; to this the 


- r BY 7 


rr have pleaded not guilty, x and the cauſe was tried at 


| Po. SG 1 . « * &'#, K. & 54 64 e * 
* —— K * ”- - be „ « 


» Vide this caſe in i An Edition of Sir John Scrange's - 3. 
s 10, 


p- 1:87, Vide alſo Naym L vol. 1. p. 666. vol. 2 


| 745 4 Newnam's Ed. 22 1.266. 3-955 1099 #178; Goch 
_ uildh 


This is an action of troyer and. conyerſion, oY + herglp the. 
of. fingle fied 


e en 
U 


i the Time of Lord Chancellor Hardwieke. 
Bunanall, and the jury found a ſpecial verdict to this effect: 
hat the plaintiff, being owner of the jewels mentioned 
„ in the declaration, on the 12th of January 1729. lodged 
in eng 
© them with other jewels for ſafe cuſtody only in the hands 
& of James Seamer, jeweller and banker, Incloſed in a paper, 
We which [paper was ſealed, and put in a bag, which was alſo 
ſealed with the plaintiff's ſeal, and depoſited them at Seamer's 
« hohe in Fleetſtreet, London, and took a receipt for them 
in de words and figures following: Jan. 14, ” Re- 
« ceived of Sir John Hattop, bart. the following jewels, viz. 
+ paix of diamond ecar-fings, &c. (mentioning and deſctib= 


« wg the jewels for which the erg action is i ) all 
6 Ach oe ſealed up in a bag ſealed with Sir John Hartop's 
* ſeal, which bag ſo ſealed, I promiſe to take cate of for himz 
« for my maſter James Seàmer. Signed Michael Hull. On 
«the 2d of February 1735, Seamer broke both the ſeals, 
and took out the jewels, and carried them to the defen- 
« dants ſhop, which is a public open ſhop iti Fleetſtreet in 


Is the. city of London; where the defendants carried on the 
« buſineſs of bankers, and alſo traded in jewels, and frequent= 
« ]y lent money on the ſecurity of jewels; and then and 
* there the ſaid James Stamer borrowed the ſum of 300. 
« of the defendant, and depoſited the jewels in the declara- 
« tion mentioned, as his own proper goods, and as a ſecurity 
« for the ſaid ſum of 4oo/. then paid him by the defendants 
« in their ſaid public and open ſhop 3 and the ſaid Seamer 
© then gave the defendants his promiſſory note for the ſame 
© ſain lo borrowed. And they furtlier find that the faid 

« James Seamer had rio authority from the plaintiff to ſell, 
« iy ot diſpoſe of the faid jewels ; and that the defen- 
«-dants not having been paid this ſum of 3001. ſo lent by 


—_ -. = I».= 


. 


« afore{aid- jewels to the plaintiff, and have kept them 
© to their dyn uſe. That the ſaid Seamer continued in 
« poſſeſſion of the ſaid jewels until he pledged them to 
4 the defendants; that in January 1736, the faid Seamer 
became a bankrupt, and that a commiſſion of bankruptcy 
4 was; taken out againſt him (but that is not material, be= 
© eauſe the bantruptey was after the Wepofiing the jewels). 
Then the jury find the value of the jewels to be 750. 
* and upon the whole matter conclude with a doubt, whether 
© the deferidants are guilty of a converſion or not, which 
® they refer to the court.” 5 | 
. The general queſtion is, Whether by any part here found, 
d ohn Hartop the plaintiff, and owner of theſe goods, is 
barred from having the goods delivered to him, on the de- 
mand that is found in this 8 to have been made, 
5 | 2 | O 


D Mr — 2.9 a4 


0 
=o 
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© them, they had been requeſted and refuſed to deliver the | 


15 
k \ 


* 


* - * Cafe aged und determined 


"dr in the preſent action is entitled to a ſatisfaction in damapy 
for them ? On this queſtion it will be proper to conſider, firt'l 

on the tranſactions found by the verdict, in what Teleatioj 
| Beamer ſtands to Sir John Hartop the plaintiff: Secondly, 
to conſider the acts of Seamer, and how far Sir John Hang 
L 46] is affected by them. The matter to be determined is; Whe: 
ther any thing done by Seamer has diveſted the property q 
Sir John Hartop, and: hath given ſuch a right to the defen: 
dants to detain: thefe jewels, as ſhall make their detainer an 
their keeping them to their own uſe to be no converſion. 


Si: J. H. de- As to the firſt point, I think it is clear that Sir John Hartop), 
ahe99 of on delivery of the jewels to Seamer was a bare naked. bailment i 
Fe a bars Of them for the uſe of the bailor. It is expreſsly found tha 
naked bailment they were lodged for ſafe cuſtody only, ſealed up in a paper put 
of them for the jnto a bag, which was alſo ſealed ; and that Seamer had no 


belies. authority from the plaintiff to ſell or diſpoſe of them. 


7 The 88 This is therefore what lord chief juſtice Holt, in his enu. 


and pledging of meration of the ſeveral ſorts of intereſts that a man may hay 
goods is, that a in goods, in the cafe of Cogs verſ. Bernard, Salk. 26. calls; 
ores depoſit of goods. In 5 Co. 80, 84. Southcote's cafe, a dif. 
ty, and a bailce ference is taken between bailing and pledging of goods, for a 
the cultody. pawnee hath a ſpecial propertv, and is not conſidered as one 
on. who hath the cuſtody only, as appears to be the caſe of Seamer, 
to whom theſe jewels were delivered to keep for the uſe ol 

the bailor only. 8 3 1 
Seamer's break- * As Seamer had theſe goods by the delivery of John Ha. 
 takingthe jew. top, in this particular manner; Seamer's breaking the ſeal and 
| els6ut, and dif- taking the jewels out of the bag, and diſpoſing of them, made 
ee him a treſpaſſer to Sir John Hartop, according to the opinion 

treſpaſſer to Sir of Anderſon in Moor e 248. : | N 
3 tover In all caſes where a perſon to whom goods are delivered, 
will not lie a- hath neither a general nor a ſpecial property, if he converts 
ainſt a carrier them to his own uſe, treſpaſs will lie: Anderfon there ſays, 
— if . that it is otherwiſe of a bailee; but he muſt mean ſuch a 
open a box, and bailee as hath a ſpecial property, and that Seamer had not; 
takes the goods, and with this opinion of Anderſon, the opinion of lord chief 
trelpals will. juſtice Trevor agrees in Salk. 605. that though trover vil 
ziot lie againſt a carrier for negligence, yet if he breaks open 
box, and takes the goods, treſpaſs will lie againſt hin. 
The next thing to be conſidered is, how far Sir John 
| Hartop, the true owner of theſe jewels, is affected by any 
thing that is found to be done by Seamer, who was onh en- 
truſted with the cuſtody of them under very ſpecial cireum- 
ſtances, in reſpect to their being ſealed up in a paper and bag 
in the manner that has been mentioned, and gr" 
70 2 ohn's 


Od... br. IIS 


a th. * re e ——_—— _ =. +. 


a. TOP 


in T: be of Lord chauall- Mirdwicke, 7 
| MR EE 4 be Aiveſted* thereby. Seamer had no kind 1 8 8 


0 
it fry . feral or ſpecial; he came to the 
ol 4; 2 the Eels by 0 originally, but when he broke the 


deal, and took the jewels out of the bag, and by that 74 

kimſelf to deliver thei opery to the ad he wv 

Coeffor mille fili, atid went to the defendants 28 hehe Bit [ 47 i 
We: nas objected that Seamer was the poſſeſſor of tlie — 1 

nd that is ſufficient for the defendants, who were not pr 
Wo Seamer's wrong, (and T dare ſay they were not) and 
e defendants dealt with Seamer in the way of their 22 | 
ind honeſtly advanced their money on the ſecurity of theſe 


Wo feels, of which Seamer appeared to be the vifible owner: 
at Fa nd to be ſure, as it is hard on the plaintiff to have his jewels 
0 [diſpoſed of diſhoneſtly, ſo it is hard on the defendants to loſe 


Stheir money; and it was urged for them, as the plaintiff 
ruſted Seamer, and the defendants were ſtrangers to him, it 
was more reaſonable the loſs ſhould fall on the plaintiff, thafi 
on the defendants. And on this head was cited S2/F. 289. 
Hen ver /. Nicholls, before lord chief juſtice Holt at Nift prius, 
that was an action on the caſe for ſelling the plaintiff one kind 
5 1 75 pretending it to be of a different kind; and on trial | 
not guilty it appeared, that there was no actual deceit i in 
tie e det nt who was the merchant, but in his factor who 
was beyond ſea, and the doybt was if this deceit could charge 
of Bs merchant; ood Holt was of opinion, that the merchant 
| was anſwerable for the deceit of his factor, though not crimi- 
naliter yet civiliter (and then comes that part of the caſe for 
F which it was cited); for ſeeing ſomebody muſt be a loſer by 
n this deceit, it is more reaſonable that he, who employs and 
puts a truſt and confidence in the deceiver, ſhould be a loſer, 
on than a ſtranger, and upon this opinion the plaintiff had a ver- 
dict. And there is no doubt but the verdict was right in that 
ed, caſe, for the defendant employed his factor in the act of ſell- 
rising, in which the deceit was committed; and by employing 
him as a factor, he created a credit in him. 


But that is not the preſent caſe, for the plaintiff bert gave no The 3 
power to Seamer to do the act in which the deceit was, but on 17 5 er 
i the 3 hath uſed a prudent method to prevent it; the de En 

preſent caſe* therefore is like the caſe in 1 In. 89. where A. Coke, that 

| kaves a cheſt locked with B. and taketh away the key, there 5 dlrg 3 
A. does not mtrait B. with the goods. As here does not with B. and 

un ſeem to be any fault either in the plaintiff or defendant, let us taketh away the 
yo. ſee what the common law pronounces on theſe tranſac⸗- Auk oo Ht 
n- Sons excluftve of the cuſtom of London. The cafes; in B. with the 
n. wich ſales in market overt have been pleaded and diſallowed, enz but is 
extremely ſtrong to prove, that this diſpoſition by Seamer 1 


o& uſtod ly, 
Sir | Gs not affect the property of the P In More 624. in — 
n's an 


FE. © 


1 argued and . 


1 48 J an * ere trover for jewels, one pleaded the 3 of Bet 


tol, that every ſhop there is · a ma 
8 „and that che e jewels were ſold to him in 2 bis ſhop i 

Briſtol, he being a goldſmith.; and on demurrer, the rei a 
held to be ill, becauſe he did not aver that it was his ſhop f 


which he uſed to exerciſe the trade of a goldſmith, which h 
ought to have done; for if the jewels were ſold in anothe i 
} ſhop, it would 55 toll the property of the owner. In Cr, 


ac. 68, 69. where to an action of trover the defendai 


cer, bought their wares in his ſhop wherein he uſed to bu 
wares ; andon demurrer to the plea it was held to be i 11 0 


cauſe the wares were not agreeable to his trade; and reli = 
was faid, that the cuſtom was too general, that every freemai 
might buy all manner of wares in every ſhop, &c. for then i 


ſerivener b a als A 
— I * IP» uy 


- FPhele * ſhew, that n h the filler was a {a range U 
the : party, and though he bought for a valuable conſideration, 
: uch ſale did not bind the true owner, nor juſtify the con- 


erfion, unleſs he brought himſelf within the cu of mars 
ket overt, in which caſe the fale binds, by reaſon of the de- 


fault i in the owner, and is compared to the caſe of a fine and i 


e E. 6. fol. 29. and in Bacon: Treatiſe, ein- 


6 th ſe of the Law, fol. ed. $0. Property of goods 


or taken in jeſt, where the ſale is in a market overt, 


9 fair, ſhall bind the owner N the ſeller of the pro- 


n eee 


t nature are ſold. 7 
6 the caſein 15H. 7. Ie. an aon of 


treſpaſh was bought 


for takin ſo many flippers ; the defendant pleaded that he 


was himſelf poſſe ee e and baikd 
them to one J. S. who delivered them to the plaintiff, and 
afterward the plaintiff made of them ſhoes, and boots, 


and juſtifies the ſeizing of them as his property, and the plain- 
tiff took exception that the colour was not 


good: and the firſt 
qr was, Whether the plea did not amount to the generi 

and ſecondly, Whether the ſale did give the plaintiff ſo 
much as a colour to take them ? and the 8 of the court 
was, that the plea was good, and that it was à good colour, 


| becauſe the bailee had a lawful poſſeſſion; in which caſe, 


when he gives them, it is a good colour for the vendee (the 
plaintiff is called the vendee) to take them, in which caſe tho 


plaintiff hath colour, by the gift of him who had the law- 


ful poſſeſſion, to puniſh any ranger who took the goods; 


burt it was held to be colour only, and en Was given 


et overt every day except 


ed the cuſtom of London, Ec. and that he being a * 


—— 


* 


a Gefendant;: On the ſecond point, whether the proper- 


in the Time of Lord Cbaicetlor Hardwicke. | 45 


3 0 


2 —h — 


* 4 
* ES. 
k 0x 


By this caſe it is very apparent, that the true owner of goods [- 49 1 
des not Joſe. his property by the ſale made by the p r 
em, unleſs it were in market overt; and in the caſes ſtated, nos lofe bis or 
> regard is had to the vendee's ignorance of the vendor's perty by a ſale 
Want of title; no regard to the vendee's coming rightfull 1 | 
. ; BA. | poſſeſſor of 
eau 253 purchaſor without notice; no regard to the v them, ualeſs it 
wing the lawful poſſeſſion of them. Theſe cafes are all were in market 
Wounded on- what is mentioned in 2 f. 7x4. Caveat Emp- - 
r, 48: Spolztatis debet ante omnia reſtitui. ET ES — 3 


But to impugn this doQrine, ſame caſes have 
Jy a Jacob, Mich. 8 I. 3. B. R. Sali 
rd. Chandos loft, money at play to Huſſey, and gave him a 
Will for.it on Jacob, who accepted, and afterwards refuſed to 
Wy, and an aſſumpſit was brought againſt. Jacob, and he 
ed the 16 Car. 2. c. 7. an act againſt deceitful, diſorder- 
and exceſſive gaming; to which it was deinurred; and 
e court held, that though this is a kind of new contract, yet 
Ui founded on the illegal and tortious winning, and only 
res the payment of that money; and therefore it is within 
zeflatute, the plaintiff being p by to the firſt wrong ; but if 
due the plaintiff had affigned this to a ſtranger, Jona fide, 
jon-good conſideration, he had not been within the ſtatute ; = 
Ir he was not privy to the tort, but an honeſtcreditor. This 
ale js alſo reported in Carthew 357. and there it was ſaid by 
e court, that as to the inconveniency. concerning trade, 
bere can be none in this particular caſe, becauſe the bill is 
ove no further than to the firſt hands, (viz. ) to the hands 
( the plaintiff Huſſey, who won the money, and ſo no da- 
age could; here accrue to any pron, but to him who is cer- 
unly within the ſtatute; but it this bill had been negatiated. 


pd indorſed to any other perſgn far value received, then it. 
ent have angther canſideration, - + 2275 7 


This ſeems to be yery reaſqnable, for the acceptance made 

new contract ; In the caſe of Huſſey verſ. Jacob, the judge. 

dent was for the defendant, becauſe the acceptance was hot 

pnigered as diſtinct from the conſideration, the action being 

git by the winner; yet in that caſe it is ſaid, that the ac-. 

ance makes a new contract; if, therefore, it was between. 

erg to the gaming, as between the acceptor and the aſs. 

l ſhould think the ſtatute of gaming might be quite out 

Fe caſe,” In Salk. 126, Mich. 30 V. 3. lord chief _ ; 
* * * alt 


A. i: 5. 


— 


1 


a2. 


4 
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il ones aries, N 


Bates this caſe; .if a bank note be. payable to A 
bearer, any perſon. who finds | it, is ſo far conſidered — 
bearer, that a payment to him will di the bank. Ani 
ſo Salk. 125. Hodges verſ. Steward, Paſe .3-W.& M. 
R. If a bill of exchange: b&:payable to J. 8. or bearer, if th, i 
- drawee pays it to the bearer, though he comes to it by trove i, 
i 0 ev 3 or otherwiſe, it wil diſcharge him ; but yet, lord chief 
alt» yi 2 Holt in Salk. meer 2 the — er a bill 
25 hath no property againſt the true owner; if a t N 
KC 9550 4 445 = bank bill 0 the finder without fraud, HE | 
| u ai 275 +-- lines: a- title to it in the uſual manner, by making himſelf the 
| 7, bearer of it, for à valuable conſideration; and on this; is the 
| opinion of lord chief Jaſtice. Holt. founded, that a property b 
5 5 created in the bearer, in reſpect to the uſual courſe of buſineß WW! 
| andi tranſactions of thisſort, in which the trading with bank Wi 
notes hath been looked on as changing money for money, or r 
gold for ſilyer; where a bank note is payable to the 8 + Wt 
is — ea; and the'delivery:of the note, by the i 
courſe;of buſineſs, does create a property in the perſon who) 
becomes thie bearer of it for ready money; but there is no 
Tuck N 4rade-1 in 'reſpedy't to 00 nes N 


a * i 10 


— 
— » 


by the rule of _ _ not ble the pete 


. a in caſes where the true ner hath "a marks to aſcer- 
tain his Rroperyy: zoney, vide Gro: Alix. 746. Higg 
ver. Holiday, where 1 {32 Was. held, that if a man delivers money 
to another, the Property. N us 2 the e Wera * 


. , BS =” > 23 © 


"Ford 2 Hopkins, Salk: o a avi for willen lot. 
tery tickets upon evidence it appeared, that the, plaintiff had 
given the tickets in queſtion to a goldſmith, to receive the 

money due on them; that ſome payments were due, and 
ſome were not; that this goldſmith had received tickets of 

| the defendant; and given him a nots to pay him ſa many mil. 
lion lotter tickets; that the phyintiff*s tickets were delivered 

* the defendant b by the goldſmith upon this note; and it wa 
held by lord chi 1 Holt, that if money is "ftolen, and 

paid to another, the owner of the money can have no remeg 
againſt, bim that received it. But if bank notes, exchequer 
notes, or million tickets, or the like, are ſtalen or hott the 


Lo 


_ owner has ſuch an intereſt or proj rty- in them, as to bring an 
action into whatſoever hands they are come. This muſt 
mean, that the owner can bring an action for them, into 
whatſoever hands they come without a valuable conſideratin 
pink them ; 4 Re. i be ws thus underſtood, what Holt 


- 82 2 5 221 9 ſays 
* 


CT wa— = foul, Geo ous oo twy my FP. a Tt = @., =. tf M—_ x _ 


Fall 


4 1 | Wo Kak: 4 1 2 . * 3 3; 4 f 

& the Time of Lord Chancellor Hardwicke. 

In bete, will Hor agree- with his former Paten, Fol. 126.” 
Ph Holt aid further, that money or caſh is not-to be diſ- 
Füguulled, bit theſe notes or bills are COIN and 


eee be keckoned as cath ; and they Have diſtinet marks 
Wn ctbers on them; but if they Had been ſold for a va- 


ble consideration before the money had become due, he 


rt whether it would have transferred the property j and 
e bell that by the delivery of the plaintiff's tickets t6 the 
l Wfefentatrt, the property of them was not changed. 


In the caſe at bar, the owner is found to have given no 


* 


4 


wods, hath. been Held to change the property of the owner, 


90 e on the particular circumſtarices iti reſpect to ET the. 
ee bank notes being conſidered as caſh, 5 owner, where 

'l E a "EI | + „ „„ they have marks 
the WF The cafe that warrants this diſtinction, is the caſe of the by which they | 
bo ank of England verſus Newman; determined by Lord Chief *Y be knows 
no 


Juſtice Holt, Paſch. 11 W. 3. aſſumpſit for 60). on the general 


w the defendant for 607 . payable to him or bearer fix months 
aſter date; the defendant went to the bank, and negotiated it 


ih the bank; diſcounting intereſt for the ſame, but did not 
99 indorſe the bill; Bellamy broke, not Having paid this bill 3 
ner chte bank brought this action againſt Newman; and the jury 
" 7 Wind for the plaintiff; but the court granted à new trial; and 


Bd this to be a verdie againſt law; and Holt ſaid; if a bill 
dr note be payable to a man or order, and he delivers it for 
rady money, and not for money antecedently due; or lent 


the Wills, and if no indorſement be made thereon, the vendee is 
and Without remedy againſt the vendor, but if there be an indorſe- 
s ck ment, he may have remedy againſt the indorſor, provided he 
vil- N demanded the money of the drawer in convenient time, and 


had advanted the money, and the court looked on it as 


ed) Wes is conſidered in the ſame light as the changing money 
quer Wo mene). Taking it then that the property of Sir Johty 


the WHittop® was not changed by the diſpoſition of theſe jewels 
gun made by Seamer, as conſidered at common law, the next mat- 
into z bund to de made will entitle the defendants to detain them 

tin Wits found that Seamer after he had broke open the bag, and 


1 


falten out the jewels, carried them to the defendants ſhop, 


0 
- 


bs 7 was an open public ſhop in Fleet- ſtreet in the city 


power to Seamer to ſell theſe jewels, and no caſe has been No inſt 


e; 3 the evidence was that John Bellamy had given a note 


pon it, it is a ſelling of the bill like a ſelling of rallies in bank 


therefore the bank had no remedy againſt Newman, though. 
Tale of the note. This caſe ſhews, that the transferring theſe 


tr to be conſidered will be, whether the place where the pawn _ _- 


London 


4* 


ted in which a diſpoſition made by the mere poſſeſſor of where — 
in a caſe of gvods thit have marks whereby they may be beer . 
bon; and thoſe caſes relating to the transfer of bank bath been held 


4 


transfer the 


48 , C.aſes argued and determined l 


| ; i ; 
London, where the defendants carried on the trade of banker, 
and alſo traded in jewels, and frequently lent money on the 
ſecurity: of jewels, and. in the public ſhop of the defendant 
the ſaid Seamer borrowed of the defendants 300 J. and de. 
poſited the jewels as a ſecurity for the ſame. On this findi 
bar: way lf the cuſtom of London as to ſales in market overts hath been 
ſales in market inſiſted on for the defendants, and that pawning comes within 
overt being not that cuſtom. As to this it was anſwered by Sir John Stra 


| [ 52 | that no cuſtom is found by this ſpecial verdict, and therefor, 
found by the | the court cannot judicially take notice of this cuſtom. And 
pecial verdit | gy” a Nr oye” 1 
the court held We are of opinion, that the court cannot judicially take noticg 
that they could of it on this ſpecial verdict, e 
not judicially a n F 1 3 
„ e In the caſe of Arguile verſus Hunt in this court, Trix. 53, 
—— ere Geo. I. a prohibition was moved for to the Spiritual court f 
ol opinion it A ſuit there, for calling a woman a whore in London, and the 
does not extend want of juriſdiction appeared on the face of the libel; but be. 
te Pauning. cauſe the cuſtom of London to cart whores was not ſet forth 
| in the libel, the prohibition was denied, and it was determined 
that the court could not judicially take notice of the cuſ. 
tom of London, and the ſame thing is alſo determined 
in Carthew 75. but it was ſaid for the defendant that this 
cuſtom need not be found by the jury, becauſe it cannot be 
proved by witneſſes, but muſt be certified by the recorder d 
London; but I think this no ſufficient anſwer to the objection 
_ ariſing from the want of finding the cuſtom, | 


In the caſe of Day verſus Savage, Hob. 87. it is cited to 
have been adjudged that the cuſtom of Logdon, that every 
day there except Sunday, is a market overt, ought to be tried 
by the jury, and not by the certificate of their recorder; but 
that hath been ſince determined to be otherwiſe in the caſe of 
Appleſton verſus Stowton, Cro. Car. 5 16. Sir William Jenes 
412. but in all the cauſes the cuſtom is either pleaded ſpe- 

_ cially, as in Cro. Fac. 68. or elſe it is found by the jury; and 
if this be ſo, that the court cannot judicially determine of the 
cuſtoms of London, but they ought to be pleaded or found; 
then what was inſiſted on as to pawning being to be taken to 

be equal to a ſale, will be quite out of the queſtion. But 
however we are of opinion that taking the cuſtom of London 

to be as ſtated in 5 Co. 83 b. this cuſtom does not extend to 
pawning. It is a conſtant rule that cuſtoms are to be 
taken ſtrictly. Perkins ſec. 435. Noy's Max. 78. 2 Sid 
139. Lamb. 619... + 333 | 


The diſpoſition | Then. ſince the cuſtoms are to have a literal and ftraight in- 
ins terpretation, as the cuſtom is only for a ſale in open ſhop t0 
from a ſale, for bind the property of a ſtranger, that cuſtom cannot extend to 
a vendee can A pawn,” Which is a diſpoſition quite variant from a nei 

thing to any o- a ſale the vendee can transfer the thing to any —_— 


* 
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N. | 

he rade and. traffick is promoted thereby; but it is quite other- ther, and trade 
ts Wiſe in the caſe of pawns, for they tend to ſtop the change of oops mal 
e. rde property of the things that are pledged, and therefore if vit in — 
Were is any difference between a ſale and a pawn, that is a for they ſtop the 
<n Wcaficient reaſon. why the cuſtom which is affixed to the one, „ 


Would not extend to the other; and therefore the queſtion is things pledged. 


ge ot, whether it be a reaſonable cuſtom, that a pawn in an 
ore open ſhop. in London ſhould bind the property of a ſtranger ; 
put the true queſtion is, whether a pawn and ſale be the ſame, 
ice Wor if they be not the ſame, then pawning will not fall within 


Wihe cuſtom, that a ſale in market overt in an open ſhop in 
London binds the property of a ſtranger, 


Fa To bew that pawning goods in London will not bind the 
the property of a ſtranger, I will mention the caſe in the Tear [ 53 ? | 
be. | Bai 


Pol, 35 H. 6. p. 25. and is in point; it was an information 


rt), in the Exchequer for the king's jewels ; the defendant pleads 
ned {the cuſtom of London, that if any goods be pawned there, the 
ul. Wpawnce may detain them until the money lent upon them be 
ned paid; and pleads further, that he did not know that they 
were the king's jewels, and that they had not the King's 


arms or marks upon them ; and to this plea there was a de- 
murrer and judgment for the king, becauſe it is not a good 
tion {cuſtom that a pawn ſhould bind the property of a ſtranger ; 
and though it was ſaid at the bar the judgment in that caſe was 
given on another point, that the cuſtom ſhould not bind the 
king by reaſon of his prerogative, yet it is not fo, for both 
N bants were reſolved, and judgment was given upon both; 
ried end Jenkins in abridging the caſe, fol. $3. ſays, that the 
cuſtom of London doth no where extend to the king's goods, 


1 dor to a pan of them. | | 

one 8 ; 5 | : | | BE ” 

we. 4s there is no cuſtom found by the verdict, and as there is An there is no 
A inſtance the 


and 0 inſtance that the cuſtom of London hath ever been al- gum of Lone 
the lowed in caſe of a pawn, but a reſolution in the Year-book, don bath ever 


nd; ind the opinion of judge Jenkins are to the contrary, I think been allowed Gy 
tobe defendants cannot have any title to retain theſe goods. pawn, the 


Bu WM. 
don On the foundation of ſuch a cuſtom much was ſaid at the The firſt of 


bar upon the act againſt brokers, 1 Fames 1. ch. 21. which 1 
n the preamble of it, is ſaid to be made for the defence of of great confe. 
*honeft and true men's property, and intereſt in their goods.“ quence to the 
=» 5 „ i 5 | ö trade of Lon- 
What was ſaid upon it was very material; but as the con- don, the court 
in- Auction of this act is of great conſequence to the trade of declined giving 


any opinion on 


p to London, we have avoided giving any opinion about it, being the conſtruction 
unanimous for the plaintiff without the aid of this ſtatute, as of it, as the pre- 
my brother Chapple before he went out of town declared he lent caſe did not 


pawnee has not any title to retain the goods againſt the true owner. 


4 make it neceſ- 


ined with us entirely. ſary for them to 
. H 2 Seamer do it. 


2 


 » Gaſes argued ard driermines- _- 


PX] Seine and others verſus Bingham and "OM ad 


* 


Park's 


pm 
4 


4 by ſale of her ſhare, ſhould pay to Richard 
40 ing his life, and after his death to Eſther durin 5 er M 
d pay 


Strade and others verſus Strode, June 113 1743. 1 


T's father of archbiſhop Wake, by a deed on the mani; 
age of the archbiſhop, ſettles tie eſtate now in queſtion 
upon the iſſue male of the archbiſhop, and if no iffue male 
_ he directs the eſtate to be ſold, ey to be divided equal 
among the archbiſhop's s daughters. By a deed of the 29 
of April 1702, the archbiſhop directs his eſtate to be ſold: 


and the money ariling from it to be divided ak wen 


bis fix daughters, provided he ſhould have no fon.” 


: After the marriage of Eſther, one of the aters- to 
Richard Brodripp, he, * by deed' dated the 3 Other 


e 1714, made Between him and Eſther bis vi * the on 
6 art, Doctor Wake, afterwards archbiſhop of Canter 
_ ury, of the other, reciting the deed of the 2 gth of vor 
1702, did coyenant that all ſuch right, Es ak lan 

, maney, as ſhould at any time accrue to Eſter in her Wag 


to Richard in her right, by virtue of the regited dead 


bc ſhould be veſted in the three perſons, who Were. keit 


f parties to the indenture in 1714, in truſt that th they and t 


te ſuryivor, &c. ſhould put out ſuch ſhare of the m money raile 


L by the fale of the manors, Ac. as belonged to Eſther at ins 
Lc tereſt on a good ſecurity, and the rents and profits of her 


te ſhare of the ſaid eſtate, and the intereſt of the money raj 
5h 


60 and after the death of the ſurvivor of them ſho 

& the principal money to the iſſue of Richard een 

< Efther (other than and beſides ſuch iſſue-male of Richard 
tc by Eſther, who for the time being ſhould be immediately 
10 itheritable to the manors, lands, &c.) ) equally boy 
ce them ſhare and ſhare ahke, to ſons at twenty-one, an 

& daughters at twenty-one, or marriage; and if any of the 


* children ſhould die before their ſhares ſhould become pays 


« able, to go to the ſurvivors; but in caſe all ſhould die, 
40 then the money to be paid to ſuch ſon who ſhould, be in- 


9 heritable as Uforefaid, and if no ſuch ſon then to be pai 
4 to the ſurvivor of Richard Brodripp and Eſther, and thi 
| « executors, adminiſtrators or aſſigns of ſuch ſurvivor. = 


George Brodripp the only child born of this marriage, fur- 


vived his father, and afterwards arrived at his age of twenty« 


dne, but is now dead in the lifetime of his mother, n i 


| n bo a ſecond mins la defendant Strode. 


16e on 


Thong 


in George, Eſther's ſon, in natui 
nd that it is now deſcended on h 
e the children of Richard Brodripp by a firſt 
half fiſters of George Brodripp, inſiſt that this 
be conſidered as money, and that it veſted in 
odripp, and conſequently was tranſmiſſible to his 

bal repreſentatives, The defendant Thomas Strod 
al wife infiſt, that if there was ſuch indenjure or de: 

if 1114, and the defendant Eſther named, or made a party 
hereto, that ſhe neyer executed the ſame, and was not, nor 
ould be bound thereby, and that ſhe was not only at the 
me a feme covert, but an infant of ſixteen years of age, ang 
ich deed being made and executed after her marriage with 
Neben Brodripp, the ſame was merely voluntary as to her. | 


Lord Chancellor. In the firſt place this is a pretty har} 
of this con- 


in the Time of Lord Chancellor Hardwicke. 
Thomas Brodripp heir at law of George inſiſts, that 


re of a remainder after 
| on him, The plain- 


lemand'in the plaintiffs, who claim two thirds 


ingent intereſt, though at the ſame time they are no relations 

it all of Eſther Strade, or of archbiſhop Wake, but only half 
ers of George Bradripp, and daughters of Richard Brod- 

ipp by a firſt yenter. Therefore if a reaſonable conſtruction 

be pyt, which will prevent theſe conſequences from hap- 
ening, it was what a court of equity would incline to do, as 

s parties to the deed themſelves would have guarded againſt 
hem. The caſe has been properly divided into three queſ- _ 
uus: Firſt, Whether by the deed of the th of October 
114, executed the day after the marriage by Richard Brod- 

pp the huſband, and archbiſhop Wake, the property : 
ter Strode is bound as to her ſhare of her grandfather's eſtate? 


ET Sa C4 


2s be (Css 
{ of Eſther ought to be deemed real eſtate, and that it 861 


561 


ory 1 . 
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Caſes argued and determined 
itſelf; that is, where the parties all agree that it ſhall not h 
turned into money, but if any of them oppoſe it, the com 
will direct it to be fold. There is another reaſon in this cat 
becauſe here one of the daughters had the pre- emption ge 
her. I do not take the deed in 1714 to be a ſettlement fy 
a valuable confideration. J agree there are caſes where a fa, 


ther contracting for an infant child ſhall bind the chil 


eſpecially if the child claim any thing under the ſettlement; 
but then it muſt be before marriage, and in conſideration, 
the marriage; for the court will not ſuffer her to claim he: 
nefit one way and not to be bound the other. But this being 


after marriage is voluntary, and being the next day after th 


marriage does not differ the caſe, for whether two day 
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or fix, or ſix years, it is the ſame thing. No. recital q 
the father will bind the property of the daughter, but ther 
maſt be ſome proof of the father's intention to do it. The 
is no ſuch proof in this caſe.” It might be a reaſonable cautia 
in the huſband to ſecure ſome proviſion for the children, bu 
yet I am of opinion it could not bind the mother, The de 
is by way of covenant, that all the intereſt which ſhe ſhoul 
claim under the deed in 1702 ſhould be conveyed to Benngh 
&c. When is the time the principal money is to be paid? 
Why, after the death of the ſurvivor of father and mothey 
for till then it was to veſt in truſtees. But it is ſaid the tim 
of payment there, is to be conſidered at the age of twenty: 
one or marriage. I am of a- different opinion, for this ip 
only a circumſtance-or qualification 'of the perſon. receiving 


and the words at their age of twenty-one or marriage, is net 
to accelerate the payment, or to veſt it in the children; but 


the plain meaning of the words is, that if the father and mo- 
ther had died during the infancy of the children, that it ſhould 


not be paid before their marriage ar twenty-one, _ _ | 
It has been ſaid that it ſhall veſt at twenty-one, and be 


tranſmiſſible to the repreſentatives, though not payable till a 


ter the death of the ſurvivor of father and mother. Suppoſe 


A, by will directs a ſum to be paid at twerity-one, or mat; 


riage, and there ate no words of gift, or intereſt to be pally 


it ſhall not veſt before that time. The direction of the pa 


ment here is the gift, and therefore will not veſt till the tim 


of payment comes; and beſides, there is no intereſt given 
which makes the caſe ſtill ſtronger. The meaning of the 
claufe of proviſo was plainly this, that if any of the young 
children died before the time of payment came, that it ſhoul 
not go to their repreſentatives, but to the ſurvivor of ti 
brothers and ſiſters. It is ſaid this is a ſevere conſtruction 
becauſe fome of the younger children might live to twent) 


Olle 
+» 


* 
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ne, or might want the money to advance them in marraiage z 
£4 it would be hard if they died in the life-time of the father 
4 mother, that their ſhare ſhould go to their ſurviving 
-others and ſiſters rather than to their own children, if they 
Mould. leave any at their deaths, But whatever hardſhips 
ere may be in this caſe, I am to govern myſelf by the words 
the deed,; and moſt clearly on the conſtruction of this 
ed, their ſhare would ſurvive to the other younger children. 
take the words for the time being to relate to the time of 
Lyment, the death of the ſurvivor of father and mother. 
Jr otherwiſe a great abſurdity would follow; for ſuppofe at 
le death of the father there were two ſons and two daugh- 
1s, and the eldeſt ſon arrived at the age of twenty-one, but 
es without iſſue in the life time of his mother: and after- 
ards at her death, the next ſon ſhould become inheritable, 
ould he be entitled ? I am of opinion he would not, for it 
72s the intention of the deed to exclude ſuch ſon as ſhould be 
heritable at the time being, the death of the ſurvivor of _ _ 
ther and mother. © And in caſe there ſhall be no ſuch [L 58 J 
hn, Kc. That is no ſon who at the time of the death of the | 
rvivor of father and mother ſhall be inheritable : which 
hews that the whole deed is connected to the time of 
ayment, the death of the ſurvivor of father and mother. 
hough it is very true there is no time of payment taken 


im om the condition or circumſtances of ſuch ſon who is in- 
nty-Mccitable, yet there is a time of payment ne applicable, 
lich is the death of the ſurvivor of father and mother. I. 4 


link the meaning of the parties to be, that if there ſhould be 
p child at the death of the father and mother, that it ſhould 
en the power of the ſurvivor to diſpoſe of it abſolutely. 


Lord Hardwicke decreed the eſtate in queſtion compriſed 
the deed of the 29th of April 1702, to be ſold, and the 
joney ariſing by ſuch ſale to be divided into fix equal parts, 

d ſuch ſix parts to be conſidered as the ſeveral ſhares of the. 

| daughters of Doctor Wake, late archbiſhop of Canter- 
ry, Elizabeth the ſeventh daughter having died unmarried 
d without ĩſſue; and a queſtion being made in theſe cauſes, 
bether the ſixth part, which was the ſhare of the plaintiff 
fer firſt married to Brodripp, and now to Strode, belong 
fly to Eſter as having ſurvived her huſband Brodripp, 

0 all the children of that marriage, or ought to be diſtri- 
ed as part of the perſonal eſtate of Brodripp her ſon ; his 


mein hip declared, that he was of opinion that the ſaid ſhare. 
bun enges ſolely to the plaintiff Eſter. 
1 dee we Butler 


non 
anty 
Olle 


8 .% 
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R. gives all the 


reſt and reſidue 
of his perſonal 
eſtate to his 
grand ſon at 21, 


| and if he die be- 


fore that age, 


then to F. whom 


de makes his ex- 
ecutor ; the 
grandſon is not 
mtitled to the 
intereſt ariſing 
from this reſ1- 


due, but muſt. 


L 59 | 


nccumulate till 
he arrives at 21, 


2 a 
> 


Vice ante, 
V 


uf argue and ite © 


Cazz 20 Batter an Infant by his Guardian Plaintiff, and Fred? 


man and John Butler Defendants, June 22; 1743; 


\HE grandfather of the plaintiff; by will; after direg. 


| ing his debts and legaries t6 be paid, gives all the mf 
and reſidue of his perſonal eflate ta his grandſon the plaintf 
at his age of twenty-one, and if he die before that age, thi 


ta the defendant Freeman whom he mahes his exechtor. Thi 


plaintiff has brought his bill for the intereſt of the reſidue wi 


be 459 to him during his infancy. The defendant Freeman 
by his anſwer inſiſted, that the plaintiff is not entitled to jt, 
unleſs he attains his age of twenty-ohe, but that it ought t 
accumulate, and if the plaintiff dies before twenty-one, thi 
it will equally belong to the defendant with the reſidue. The 
defendant John Butler, the father of the infant, infiſted; that 
the reſidue muſt be confined to what the teſtator left at the 
time of his death, and that the intereſt made after his death; 


- ought to be conſidered as an undiſpoſed part, and go to hit 


as the next of kin to the teſtator, according to the ſtatute d 
diſtributions; or if the court ſhould be againſt him in til 


point, that then he is entitled to receive it for the main. 


tenance of the plaintiff, _ 


The plaintiff's council argued, that the intereſt ought td 
follow the principal, as the ſhadow does the ſubſtance, and 
therefore that the deviſe of the refidue will carry it; and cite 
the caſe of Green verſus Ekins, December 6, 1742: * | 


The council for the defendant Freeman inſiſted, this wi 


. a contingent deviſe to the plaintiff, and as it does not vel 
till his age of twenty-one, he cannot be entitled to the in- 


tereſt, but that it ought to be received by a truſtee in the men 
time, and placed out in real or government ſecurities for ths 
benefit of the plaintiff, if he comes of age, if not, for the be« 


nefit of the defendant Freeman the remainder-man. 


The council for Butler the father inſiſted on the fan 


points as are already ſtated by the anſwer of the defendant. | 


Lord Chancellor. I am of opinion that the plaintiff is vd 
entitled to the intereſt that ariſes from this reſidue, and thougl 
the words 1% and refidue muſt be confined to what ſhall by 


found at the death of the teſtator, after his debts, funeral ex 


pences and legacies are paid, yet that the intereſt ought 


accumulate till the plaintiff arrives at his age of twenty-on 


and as often as it amounts to a competent ſum; to be places 


oat' by a truſtee appointed by the Maſter. 1s 


in the Tine Lord Chancellor Hardwicke. 


ne, whether to the repreſentative of the plaintiff, or to 


e deen glad the caſes had been looked into and argued over 1 
aa; ; but as this queſtion may never ariſe ſince the plaintiff preſemative or 
1 Way live to be twenty-one, there is no neceſſity for another oy 
* gument at preſent. 0 N ; 
N to the defendant John Butler's claims, I am of opinion The reſidue be- 
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1 „ not quite ſo clear how this i f The court | 
T am not qui this intereſt would go, if the e AR 


dent ſhould happen of the plaintiff s dying before Feng: eee 
2 the would go if the 
ant Freeman, and if there had been occaſion, ſhould 8'2»4ſon died 


| . 1 | donn ing given bya 
has no right to the intereſt, becauſe the teſtator has given grandfather to a 


ll the reſt and reſidue of his perſonal eſtate, ſo that he can- grandſon one 


to : 
ot be ſaid to have left any part undiſpoſed, and conſequently contingency of 

in have no title to it as next of kin under the ſtatute of di- * 2 22 
u butions; for as the deviſe of the reſidue is contingent, it Cothing ld 


ot veſting till the grandſon's age of twenty-one, the intereſt of the applica- 
ſo likewiſe, and muſt accuraulate in the mean time; nor tion of the pro- 


nan the defendant Butler, by the rules of this court, entitle 2 * 
nee to it as maintenance for the infant, - becauſe it is given maintained out 
rely 2 grandfather to a grandſon upon a contingency of attain= of it _ 


pg his age bf twenty- one; and as nothing is faid how the 
Wroduce of it ſhall be applied, he is not entitled as a grandſon 
> be maintained out of the produce. _ E 

The law of nature obliges only fathers to maintain their 
hildren, and unleſs the child from the mean circumſtances of 
de parent is in danger of periſhing for want, the court will 
jt direct the intereſt that ſhall be made of a contingent le- 


co be applied for that purpoſe ; ſo that unleſs the parent 
vel þ totally incapable, or under particular ſem na as 
in. ing a numerous family of children, and is bordering upon 
can Wetelhity,: the law of the land, and of nature, make it incum- 
thoWent upon the parent to maintain his child. I was council 


n the cauſe of Atcherly verſus Vernon; 1 P. Vins. 783. 
phere the teſtator Mr, Venda had left 6000 I. to the 1 
Khis niece to be paid her at her age of twenty-one, and ſhe 
liſted that the intereſt of this money ought to be allowed for 
ft maintenance; and Lord Macclesfield, who directed this 
ſe to be argued only by one council of each fide, was of 
pinion, that the intereſt in this caſe ought to follow the prin- 
al, for it was a veſted legacy, and payable at twenty-one. 


ereſt of the eſtate, and a veſted legacy; it is: in- 

ae, and not I, = a veſted legacy; hefe it is a contin- 
cl 77 4 a * es a difference between the caſes; and 
aner like wiſe in the preſent caſe poſſeſſed of a good eſtat 

Ind in conſiderable circumſtances. N een 


The court will 
not direct the 
intereſt of a cone 
tingent legacy 
to be applied 
for the child's 
maintenance, 
unleſs from the 
poverty of his 
parent he is in 
danger of pe- 
riſhing for want: 
A parent muſt 
maintain his 
child unleſs to- 
tally incapable, 
or by having 
. children 
borders upon 
neceſſity. 


dat there it was a ſum of money ſeparated and detached from 


cific ſym, but of the reſidue of his per- 


all 


* dt, argiel ond l 


Therefore his Lordſhip decreed the intereſt Which þ, 
ariſen upon the reſidue . teſtator's perſonal eſtate ſince i 
death, or which may ariſe, to be paid into the hands d, 
truſtee, to be laid out in real or government ſecurities a 
ten as it hall amount to a competent ſum. 25 


[ 6r ? ; Crichton verſus Symes, June 22, 1943. 


C42 21. TR E queſtion in this. caſe aroſe * the wil of Dory fo 


| Aetartix ſays, Colby. 
1 iv to B. & c. | | 7 

+ probs wearing apparel of what nature and kind ſoever, except my old * 
her wearing ?pparel and ornaments of her perſon, except her gold watch, tothe 
and * houſehold ns and furniture, but no other pars of her eſtate. 


The plaintiffs have brought their bill for the duet of K 

| teſtatrix' s perſonal eſtate, and found their claim upon thei 
words in the will, 7 give and bequeath to the plaintiffs all 
goods, wearing apparel 1 what ue nature and kind Kur en 


"Mt gold watch, | 


Mr. Brown for the plaintiffs Cited the caſe of the Duke al i 
„ Datchefs of Bolton, and Newſtead verſus Johnſon, bei 
vide ante. Lord Hardwicke, July 15, 1540.*- The general preſum 
"Hs. tion he ſaid was with the plaintiff, for it is not to be preſumd 
that the teſtator died inteſtate. That it is a general deviſe, a 

"  - carries the whole reſidue, for there is nothing more know 
than that the word omnia bona will Foo, YR. Fig! in tly 
civil law. 


Mr. Browning of the 8 gde cited I ay "ti m 
at Willis, and 1 P. Mns. 267. Anon. TY as — ht 
general doctrine. of omnia bing. That wearing appare 
only intended for the ſake of the ee f * ogy wald 

| and 1 is no revocation of the reſidue. - | 


Mr. Noel, council for the defendants, the in 
Elizabeth Clark, the only ſurviving fiſter of the teſtatrix, a0 
W there is no general introductory clauſe that ſhews her intenti 
©... of diſpoſing of her reſidue, as all ny worldly oods, I int 
to diſpoſe 7: or any ſuch general expreſſion. It is difficult 
find caſes which correſpond exactly with odd uncertain clault 
in wills, yet there are ſome where it has been held, that « 
my chattels of what nature or kind ſaever will not carry 
reſidue. Pratt wver/. Jackſon, 2 P. Wins. 102. Eg. 
Ab. 200, 201. It being a woman s Will makes it a ſtrong 
eaſe for the defendants, for the teſtatrix conſidered all 0 
ments as wearing apparel, ſince it is not goods and wear 

. apparel, but all my goods, — en of what natures 0 


* 


in the Time of Lord Chancellor Hardulcke. 67 
nd liver; Which ſhews that ſhe meant only to give wearing [ 62 


oarel and ornaments of-the perſon, ſuch as jewels, &c, 


"EE = 


Mr. Brown on the reply ſaid, as to the obſervation that 
lere are no general words which ſhew her intention to diſ- 


of the reſidue, it may have weight in the determination 


thoſe caſes, where there are ſuch words, but the law ſup- 


ess that every perſon in making a will intends to diſpoſe of 


thing. It has been faid, the teſtatrix does not mean 


= onal eſtate in general, but ſome ſpecies of goods. But the 


ords goods of what nature or kind ſoever in common par- 
means every thing. That the plaintiffs are the teſta- 


s near relations, and that the natural conſtruction of the 


ords is all my goods, except my watch. 


Lord Chancellor. Cafes of this kind are ſeldom very 


ear. The reaſoning and arguments to ſhew the intention, 
em to preponderate in favour of the defendants. It has 
een faid the teſtatrix has not ſet out with general words of 
poſition. I lay no weight upon that, becauſe all teſtators 
ntend to diſpoſe of the whole ; ſhe ſeems to have made an 
act calculation of what her perſonal eſtate would amount to, 


eier here is a lapſed legacy of 50ʃ. which taken out of the re- 


due nothing remains, but only 167. ſo that ſhe imagined ſhe 
ad diſpoſed of the whole. There is no doubt as to the ob- 


eryation upon omnia bona ſua, that both by the civil law and 
N of England it will paſs the whole. e 


But what do theſe caſes amount to in general, only, 1 FA 
man gives a legacy, and then ſays, I give all my goods, it » legacy, and. 


ill paſs the reſidue. But there are inſtances where goods then fays, I fire 
| all my goods, 


jave been taken in a more reſtrained ſenſe. it will paſs the 


16: TE: | | F 2 reſidue. 
As to what Mr. Brown ſays, that in common parlance it .. * 
: The word 
neans every thing, I take to be the direct contrary, that they goods in com- 


nean goods only, and not the whole perſonal eſtate. This mon parlance, . 


us not intended to be a reſiduary clauſe, for ſhe afterwards 8988 


es a legacy of 50/. to the executor. Indeed if there had Whole perlonal 
deen the word reſidue, I ſhould have thought it ſtrong for the eſtate. 
plaintiff, It has been inſiſted: for the defendants, that the 


words wearing apparel explain the teſtator's meaning, as if [ 63 ] 


Ihe had ſaid all my goods, to wit, my wearing apparel. 


OT NE „ „ % SES 


But wearing appar e muſt be conſtrued the ſame as and All my goods, 


wearing apparel, and cannot be ſtrained to this ſenſe ; for wearing appa- 


dere was no occaſion to introduce wearing apparel. in order rel, not to be 


io except 77 watch, for if ſhe had faid all my goods, confned to 
ept my go 8 N 
are Jam of opinion, as theſe words ſtand in the will, ſhe ſtrued the ſame 


. | e Mic wearing a a 
watch, it would have done as well. There- only, bat wonw- 


ended to give only her wearing apparel, ornaments of her 33 — 


58 e Cafes argued and determined =* 
perſon, houfehold goods and furniture, but no other part i 
her perſonal eſtate. The Houſe of Lords were never clear 
than in the caſe of Pratt verſus Jackſon, (vide 2 P. n 
202.) that the word goods related only to the teſtator; 

houſehold goods and furniture, and did not extend to gogk 
in the way of his trade, or his goods as a contractor for th 
government *. The teſtatrix meant here to give not onl 
what was properly cloaths, but the ornaments of her 

and the exception of the gold watch ſhews the latitude of th 
expreſſion ; and what makes this plain is, it being agreed by 
the parties that 50/. which is now the reſidye, is a lapk 
legacy, 2 25 9 


His lordſhip decreed that all teſtator's wearing appan| 
and ornaments of her perſon except her gold watch paſſed u 
the plaintiff, and any houſehold goods and furniture that ſhe 

had, but not any part of hep eſtate. — 


1641 Brookſbank perf, Sir William Wentworth, June 24, 
F ok +. . 
W. deviſed all NE Wentworth who had ſeyenteen years to come ini 
his eee leaſe of os malt-houſe, &c. at 40. per ann. rent 
Sora, hay, and gives to the plaintiff all his houſehold goods, cattle, com, 
implements of hay, and implements of huſbandry and ſtock belonging t 
er his houſe, meſſuage, farm and premiſes in the ſaid leak 
10 his houſe. to her, for life, if ſhe ſo long live; but if ſhe ſhould di 
meſſuage, farm before the term in it expires, then he ſurrendered the 
. ſaid leaſe to the defendant, and makes him his executo, 
to het þ for The plaintiff brings her bill for the ſtock in huſbandry, and 
ling molt gf likewiſe the ſtock in the malt trade, The defendant inſiſts 
cludedin the that nothing paſſed by the will but the ſtock in huſband) 
| leaſe, the ſtock Only. „ 1 
aa dhe keck in Lord Chancellor. The rent received by the defendal 
3 will who was the landlord, muſt certainly be increaſed on a 
beguel. count of the malt-houſe, malt-kiln, &c. for the repairs at 
= increaſed by it. This farm is given by the teſtator to th: 
L plaintiff during her life, and ſhe to pay the whole rent d 
40. It is very unnatural to ſuppoſe that this woman wi 


. — , 


— 
* 


5 9 — . 
— — 


* One haga bouſe in which he lives, and houſehold goods, and has alſo1 

| houſe at Goſport near Portſmouth for invalid ſeamen, with a vaſt number 

beds, ſheets, and houſchold Ruff, and by marriage articles it was agreed, that hy 

wife ſhould on his death haye no claim upon his perſonal eſtate except bi 

houſchold goods and houſchold ſtuff : this exceptionto extend only to the goods 

which he had in the houſe in which he lived, and not to ſuch as were in tht 
hoſpitsl, and made uſe of by the government, Pratt verſ. Jackſon, 

5 7 ' 3 5, ies + We , +, i *, | I 4 . WF 8 ory” A 


= 


in the Time of Lord Chancellor Hardwicke. 


» carry on the buſineſs of the farm, and to pay the whole 
ent, and yet not give her the benefit of the malt-houſe, Cc. 
ough included in the leaſe. | But whether natural or unng- 

il, the words muſt have their effect. It is very difficult 


$9 


end what ſtock in huſbandry the teſtator had which would 


got paſs by theſe words, houſehold gaods, cattle, &c. corn, 


Way, and all implements of buſbandry, Then follows the 


ord Hock. Poſſibly, if teſtator had ſtopped here, it would 
ot have done, But it goes on, and ſays, belonging to my 
xfſuage and dwelling houſe, farm and premiſes in the ſaid 
aſe, Therefore it is very abſurd to confine the deviſe to 


i ſtock in huſbandry, when he has given her all his ſtock 
Wn the houſe, and meſſuage, farm and premiſes compriſed in 


the ſaid leaſe, and the malt-houſe is actually part of the pre- 
miſes. I am of opinion that both of them were intended to 
be included in this will. I think it anſwers even to the de. 
poſitions on the part of the defendant. For they ſwear, 


[ 65 ] 


when a farmer ſpeaks of his ſtock, he means only what be- 
[longs to huſbandry ; but what would they have ſaid, if they 


had been aſked what they thought he meant by ſtock in the 
houſe and meſſuage, farm and premiſes held of the defen- 
dant? Theſe words are certainly explanatory of both ſtocks. 


His Lordſhip decreed the whole therefore to the plaintiffs. 


Richardſon, Adminiftratrix of the Will annexed of 
Mrs. Weſtbrook, verſ. Greeſe, March 7, 1743. 


T H E bill was brought to ſtay execution upon a bond for w. by will 
2601. and to have it delivered up. Mrs. Weſtbrook in Eives do ber fer- 


her will ſays, Item, I give to my ſervant Jane Greeſe 5001. n 


to be paid her within three months after my death. In within — 
another part ſhe ſays, „ give 51. a- piece to the reſt of War genh: and 
“my ſ „ but I do not gi l the ſaid 5 5 

my ſervants, but I do not give 51. to the ſaid Jane in another part 
“ Greeſe, becauſe I have done very well for her before.” By ſeye, 1 yy 
another clauſe . ſhe gives her lands lying in different pariſhes 7 uf my fer- 
in truſt by mortgage, or fale, or otherwiſe, to pay her debts vants, but not 
“ and legacies, and after debts and legacies are paid, 1e C. becauſe T. 
"man, Te, Fees eee | Is 1 | 

RTE: 007 | I . x ſore. And b 
a latter clauſe gives her lands in truſt to pay her debts and legacies, W. at her death owed | 
2bol, on hond. Ou the circumſtances of this will there is ſufficient to take away the preſumpe 
ſion, that the legacy was given in fatisfaQtion of the debt, f 9 
Mr. Attorney-General, council for the plaintiff, laid it 
down as a rule of this court, that where the legacy exceeds, or 
Is equal to the debt, it has been held to be an ademption. 
Mrs. Weſtbrook died in January 1735, and the legacy was 
pad to Jane Greeſe, the 18th of April 1737, Who lived two 


+ 

7 t 1982 
1 
* 


years after, but never thought 


hea ſatisfaction. 


brooke being ill of the ſmall pox, Mrs. Greeſe who had 
never had it, attended her during that illneſs at the hazard of 
her own life, and was upon this account in ſuch eſteem with 


and was treated in every reſpect as a friend and companion, 


. 9 1 5 


C = 
1 1291 2 * n er \- ILL 


of bringing an action up 
the bond. , He cited Fowler uerſ. Fowler, the 18th of My 
17357 before Lord Talbot, who ſaid there, that no particu,” 
lar affection ſhould be a ground. to alter the general rule of 
the court. Mrs. Greeſe was only a ſervant, in the family of 
Mrs. Weſtbrooke, and there are ſeveral, caſes much ſtronger, 
where legacies have been given to a wife or children wh, 
were creditors upon the eſtate of the teſtator, and yet held to 


» 


75 


Lord Chancellor. The rule is to be fure as laid down by 
Mr. attorney-general, and therefore incumbent on. the other 
ſide to ſhew, how this caſe is diſtinguiſhable from it. 


Mr. Browri for the defendant ſtated, that Mrs. Wet . 


2 
( 
7 
the teſtatrix, that ſhe conſtantly dined with her afterwards, 


Lord Chancellor prevented the defendant from going into 


o 


evidence of this fact, becauſe he thought it ought to have no 
weight with the court. Tu. WT 


repreſentative of Mrs. Weſtbrooke on the bond to Mrs, 
Greeſe, and on the legacy's being given juſt before the death 
of the legatee. He infiſted that the legacy was given entirely 


h 

| ws * 4 
Mr. Brown laid a ſtreſs upon intereft being paid by the ll «! 
b 

b 


as independant of the bond, and as a reward for her extraor- 


1175 dinary ſervices. But excluſive of theſe circumſtances, he ſub. p 


to be examined into, arguments might be uſed to thew it's 


mitted on the face of the will the defendant was entitled both 
to the bond and legacy. He allowed the generality of the K 


rule as laid down by the attorney- general, but ſaid if it was 


abſurdity ; for it ſounds a little oddly that. if the teſtator owes 


lool to A. and gives A. a legacy of 1001. A. ſhall have nothing; 
- ſhall have the legacy of 1001. After debts and funeral expences 


© 
0 
and yet if he leaves 100. to B. to whom he owes nothing, B. - 
t 
n 
[ 


aid, then I give, &c. ſeems calculated to ſhew that ſhe intended 
— debts and legacies ſhould be paid, which is ſomething 


particular, and different from the common form of wills. A 
_ precaution taken that debts and legacies ſhould be paid; 


and likewiſe a precaution that no more than the legacy of 
tool. ſhould be paid, for the teſtatrix precludes her from 
the-5/. given to the reſt of the ſervants. He cited'Chauncy's 
caſe, x P. Vms. 408. which comes very near the preſent. 
To conſtrue it a ſatisfaction of the legacy would be to reject 
very material words, via. ter the payment UE: = 
. Res tkinlon 


0 


0 
6 * 


ir the Time of Lord Chancellor Hardwicke. 61 


Atinfon vr Webb 2 Fern. 478. It is a rule, where a le- 
ac is given chargeable upon land, it is not due unleſs the 
rs lives to the time it becomes payable. Urged this as 
Wn argument. to ſhow that this legacy was ſubjeCt to an acci- 


ns: ent, and a contingency, and therefore could not be in ſatis- 


| Wihe rule of fatisfaction farther than it had gone before, and 
chat an intention of a teſtator ſhould co-operate with the rule,* * Vide 1 T. 
Wind 2 Vern. 270. in Lord Somers's time, and Salk. 508. Kk. 50g. 


© tion of a debt, unleſs it had been certain, and a legacy veſt- 


A and abſolutely in the legatee upon the death of the teſ- 


tator. | | 5 | . 
Mr. Mariot of the ſame ſide cited Graves verſus Boyle, 


| uly 27, TED before Lord Hardwicke on Sir Samuel 


24rth's will, where his Lordſhip ſaid he would not extend 


Cranmore's caſe in Lord Harcourt's time; and Crompton 
verſus Sale, 2 P. Nm. 553. Eq. Caſ. Abr. 206. Mrs. 


Greeſe lived a ſervant between twenty and thirty years with 


the teſtatrix, ſo that her wages upon a reaſonable allowance 
muſt amount to 260/. the ſum for which the bond was given. 


The teſtatrix does not give Mrs. Greeſe 5l. becauſe ſhe 


had already done very welk for her, which is a circumſtance 


at leaſt to ſhew, that ſhe intended her the 5000. excluſive of 
the; bond. The bond beſides, was executed but a mont 
tefore/the'mhaking of the will, ſo that ſhe could not poſſibly f 
bethought to have forgotten the bond. _—_— 


Mr. Attorney General in reply ſaid, there muſt be ſome 
reaſonable, ſolid rule in theſe caſes, or elſe nothing would be 
ſo precarious as this kind of property. As to teſtatrix's ext 
preſſion, after debts and funeral expences, it will not weigh 
with-your Lordihip, for where the law would have done it 
if not expreſſed, nihil peratur. As to the obſervation, 'up= > 
on the exception of the 57. legacy, it was a ſhorter wayh f 


| doing it than to have named every one of her ſervants, and 


was merely to ſave time and trouble. As to. the latter words, 18 68 1 * 
becauſe I have done very well for her before, means no more 
than that ſhe had been bountiful to her already, which ſhe __ 
_ very well ſaid to be even after the 260/. was de- 


. 


Lord Chancellor. The general rule of ademption is too 8 
well eftabliſhied to be diſputed, and it is admitted that where ademption, by 
a legacy either exceeds the debt, or is equal to it, that is, lentzth of times 


where there is a debt due in the teſtator's lifetime, and no- e e e 


thing but a plain general legacy given to the creditor, it ſhall property, and 
prevail. Length of time will not ſuffer it to be ſhaken now, doo well eſta- 


a5 it is become the fixed rule of property, and yet the maxim e 
EY - 5 SOM diſputed now: 
dbitor non præſumitur donare would not hold if it was but if che max- 


to im debitor non 
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62 2e Caſes argued and determined 
præſumitur do · to be reconſidered, for the court have always ſhewn ſome dif. 


mare wat co, >e. ſatisfaction at the rule, and endeavour, if there is any room 


would not hold. to do it, to diſtinguiſh caſes out of it. - - 


Y 5 They have faid indeed they would not break the rule, but 
thoughthey will at the ſame time have ſaid, they would not go one jot fur. 
not break the - ther, and have been fond of diſtinguiſhing caſes Ie if 
po Huy ea poſſible. 1 1 2 | e 
they will not go one jot further, | 
| Piftinions But then theſe diſtinctions are not to be taken from par. 
from the rule ticular circumſtances of the legatee dehors the will, ſuch ay 
any nes — relationſhip, affection, ſervices, &c; unleſs they are to be 
des in the wat, found in the will itſelf, This brings it to the queſtion, Whe. 
and not of the ther there ace ſuch circumſtances in the preſent will? I am 
Re. of opinion there are ſufficient here, to take away the preſump- 
tion that the legacy was given in ſatisfaction of the debt, 
The words here after debts and legacies are paid, then I give, 
c. are much ſtronger than in Chancey's caſe, before Lord 
Chancellor King, that all his debts and legacies ſhould be 
Paid.” 1 P. Vn. 408. 410. As for the worldly goods 
and eſtate wherewith it hath pleaſed God to bleſs me, after 
my debts and funeral expences are. diſcharged, I give, &c, 
What does this import? why, that after her debts, &c, 
were paid, ſhe intended to diſpoſe of the whole real and per- 
[ 69 1 ſonal eſtate. Here the legacy given to Jane Greeſe is at 
ſome diſtance after other legacies; but ſuppoſe it had imme- 
diately followed, or ſuppoſe it had been the only legacy, 
would any body have ſaid this was a ſatisfaction? there is no 
difference whether it is placed firſt or laſt in the will, whether 
It is the only legacy, or in company with other legacies. 


| The words be- But I think there is a ſtronger diſtinction till from the 
eauſe I have common caſes. The teſtatrix ſays, Jane Greeſe ſhall not 
done very well have 50, becauſe I have done very well for her before; theſe 


— cg words appear to me to be a declaration, that what ſhe had 
| He had given given her before, ſhe intended her as a bounty merely, and 
—— ws not as a ſatisfaction. It would be too much for a court of 
pany pa ured juſtice to make thoſe nice diſtinctions as to the quantum of 
ion. the bounty of the teſtator, which Mr. attorney- general has 
attempted, by ſaying the teſtatrix intended no further bounty 


then 240l. after the 260/. paid, _. : 


The 500t, to G. I do not reſt it upon this foot only, but look upon theſe 
equally a re- words to intimate the teſtator meant the 500. to be equally 
ward for her a reward for Jane Greeſe's ſervices, as the 5. was for the 
. other ſervants; and legacies to ſervants have never been held 
ervants, and to be in ſatisfaction of debts. She excludes Jane Greeſe 


legacies to ſer- from the five pounds legacy, becauſe ſhe has done very well 


vants have never far 


the Tino £ork Charcelor Hatdwicke, | 63 


jr her before. Neither is the argument, that it is not to e 8 
zd in three months, to be thrown intirely out of the caſe, geb. 
ad if it had been charged upon real eſtate only, and not at all 
argeable upon the perſonal eſtate, I ſhould have thought it 
cater weight; for would not the poſſibility and contin- 
ency of legatees dying before the legacy became payable have 
een taken into conſideration, as the legacy might not have 
en payable at alf if the legatee had died before the three 
jonths ; and held ſo in ſeveral caſes, one to this purpoſe was 
Lord Somers's time. Yates verſus Fettiplace, 2 Vern. 416. 


Where a legacy is charged upon a mixed fund of perſonal A legacy 4 
nd real eſtate, if the perſonal aſſets are ſufficient the legacy * 
payable, though the legatee die before the day of payment, perſonal aſſets 


iſe if the legacy was out of a real eſtate only. «re Talent, Te 
therwiſe if the legacy ut ot ar E though | 
| Upon all theſe circumſtances I am of opinion here is the legatee die 
a | 9 before the day 
nouph to take it out of the common rule, and that this le- of payment, 
icy is not to go in ſatisfaction of the debt. otherwiſe on 


. | real eſtate only. 
His lordſhip decreed that the defendant ſhould pay the | 70 ] 
hintiff the principal and intereſt due on the bond in ſix 
ecks, and to be without coſts ; but if the defendant ſhould 


ot pay it in that time, the plaintiff was to be left at liberty to 
ply for coſts, h 


Pleas and Demurrers, March 14, 1743. Cas 24. 


PHE bill was brought for an account. The defendant 
put in a plea of a ſtated account as to all matters herein 
fore accounted for. TE . 5 


Lord Chancellor. It is bad, becauſe the defendant as to A plea of 
errors charged in the account, might by ſuch a plea ef- ftc4 eccount 


Mually defend himſelf againſt the diſcovery of any error by of anger ; 


fe ing only it was before accounted for, ed for, is bad, 
d 1 | that it is Juſt and true to the beſt of the defendant's . 
: te muſt aver that the ſtated account is juſt and true to the arg, 8 all 
4 of his knowledge and belief. So where a defendant e ihe kiu 


ads generally to all except ſuch parts of the bill as are not as are not here- 
an after anſwered, is likewiſe bad, becauſe it is too ge- in after anſwer- 


1 gp muſt be more explicit as to what you plead to . Lene. 
WK DLL, 5, * 5 615 | 15 | 955 . | 
ly March 14, 1743. | | Casz 25» 


i Plea of the ſtatute of limitations by and adminiſtratrix A bill brought 
ta note for 100“. The bill charges that ſince the BN a ©1<ditor of 
. In. „„ eee 


charging that promiſed to pay it as ſoon as ſhe could get in effects of the in. 


in ee, to. - Led Cbascellor. As there is a N * hal 


© a ſhould have pleaded that ſhe made no promiſe to pay out 


be barred, le i Where a note is giyen for the payment of an annuity of fix 
intereſt, pounds per annum during the life of the annuitant, the defen. 


is bad, not promiſed to pay is bad, becauſe the ſtatute. of hmitation 


* Chaſe of lands. 


64 ' Caſes argued wy ku. 
1001. on note, death of the inteſtate who gave this note, the A 


the adminiſtra- teſtate to diſcharge it. The plea is general, at bye 69 


trix promiſed 
to oy it as ſoon dant made no promiſe to pay the note. 


as ſhe could get 


3 N promiſe charged, the plea here is too general; the defendan 


that ſhe made aſſets, and therefore it muſt ſtand for an aka with liberty 


no promiſe to q 
Pay the note, to een t 


too general, for ſhe ſhould have pleaded ſhe wade no o promiſe to pay out of ade 


71 1] A If the principal i is barred, the intereſt is ſo likewiſe. . 
If the principal | 


A plea of the dant pleading that he did not promiſe to pay within fix yea 


_— an yon, is bad, he ſhould have pleaded the caufe of action hath ng 


the cauſe of ac- accrued within the fix years. Sq where a note is given ſ 
tion hath not ac- payment of money three years from the date, and an acc 
5 is brought. That the defendant has not promiſed to pa i 
the deſendant bad, becauſe it is executory, and therefore it ſhould have beg 
0 ae chat the cauſe of action hath not accrued. So where a notei 
within ix years, given to pay 100l. by inſtallments. That defendant hal 

bars only what was aQually as fix years before the adi 

brought. 


0 5 26. Pearſon ve pers March 16, 1743. 


860l. left by Petition was preferred i in behalf of Pearſon and Maiyh 
— Mer for A wife, that 8001. left under a will to perſons in truft fi 
heirs, to be laid Mary and her heirs, to be laid out in the purchaſe of land 


Aut in the pur- might be paid to the huſband, inſtead of being inveſted in ay 


M. conſenting Lord © e 1 doubt whether I can direct the mon 
Ren to be paid to the huſband notwithſtanding the wife's conk 


rected the mo- becauſe the heir would have a chance, if the wife died bet 
poll ts the bs. the money was inveſted in land. But upon the authorityi 
band. a a caſe at the Rolls directed (the wife 9 ns in court) t 


the money ſhould be paid to the huſband. 


Ni. B. A petiti- | Nora; Mr. Brown, the King's 8 council, told me, 


2 OF in a petition this time twelvemonth upon the very ſame qui 
„ * tion, lord Hard wicke would not direct the money to be | 
25 8 dil. to the huſband, but difmiſſed the petition. 988 
rg e 


3-241 heard verſ. Beard, April 5, 1744. * 
B. 7 - vibe HE plaintiff's huſband, a freeman of London, being | 
1739: gives all variance with his wife, in January 17 30, by his 


Ni cſtaie — + | execui 


in the Time of Lord Chancellor Hardwicke. 

at a tavern, gives all his eſtate real and perſonal to his 
other, and makes him his executor. In November 1740, 
by a deed poll, he gives and grants unto his wife all his ſub- 
ance which he now has, or may hereafter have. The bill 
is brought by the wife who inſiſts upon the deed poll, and 
hat the will is reyoked by this ſubſequent act of the huſband 
n his lifetime. The council for the plaintiff cited Boughton 
rl. Boughton, the 5th of December 1739. 1 T. Atk. 625. 
-x Harvey ver/. Harvey, November the 12th 1739. Vide 
1 T. Att. 561. 5 


Lord Chancellor. A man here has done two very un- 
zxfonable acts; if it ſhould happen one trips up the heels of 


me 
„ 
4 w. 43% 
1 


gin. A wife appears here to be unprovided for, both before 
ind after marriage. A will is made at a tavern, probably in 


ime, by which he gives his whole eſtate to his brother, Af- 
erwards he is guilty of another unreaſonable act, a gift to his 
nite by deed poll of all his ſubſtance, e 

The queſtion is, Which is to take effect? The latter cannot 
ike effect as a grant or deed of gift to the wife, becauſe the law 
vill not permit a man to make a grant or conveyance to the 
ife in his lifetime, neither will this court ſuffer the wife to have 
the whole of the huſband's eſtate while he is living, for it is 
not in the nature of a proviſion, which is all the wife is intitled 
o. But then another conſideration remains, that though it 
nnot take effect as a grant to the wife, yet whether this is 
hot an act ſo inconſiſtent and repugnant to the will, that it 
may amount to a revocation though an act not ſtrictly legal. 


There are ſeveral inſtances in this court where an incom- 
pleat act, and void at law, has been held here to be a revo- 
ation of 4 will notwithſtanding, as a feoffment without 
livery, &c, It has been ſaid this will is proved and eſtabliſhed 
| — Eecleſiaſtical court, and therefore muſt be conſidered as 
a Will. . | 


To be ſure the Eccleſiaſtical court could not do otherwiſe, 
r though this deed is a revocation of the legacies under the 
vil, yet the executor continuing, it muſt be proved in the 
ommons. But by this alteration in the diſpoſition of the 


-5mg eſtate, the executor becomes a truſtee for the next 
0 in. i | 


The next queſtion is upon the conſtruction of the 11 Geo. 
b, ſec, 17, 18. in reſpeR to the cuſtom of London, 


other, it is a very fortunate thing to ſet every thing right 


6g 


and perſonal to 
his brother, and 
makes him exe« 
cutor; in 1740. 
by a deed poll 

he grants to his 
wife all his ſub· 
ſtance which he 
now has, or 
hereafter may 
have. The will 
was revoked as 

to all the per- 
ſonal eſtate by 

the deed poll ; 
but as it cannot 
operate as 2 
grant of it to the 
wife, the per- 
ſonal eſtate muſt 
be diſtributed. 


paſſion, for the huſband was parted from his wife at that 


A man cannot 
make a grant to 
the wife in his 
lifetime, being 
contrary to law, 
nor will this 
court ſuffer her 
to have the 
whole of his 
eſtate whilſt he 

is living. 


(267 
An incompleat 
act, and void at 
law, has in this 
court been held 
a revocation of 
a will, 


Though the 
deed poll was a 
revocation of 
the legacies, yet 
the executor - 
continuing, the 
will muſt be 
proved, but is 
become a tiuſ- 
tee for the next 
of kin. 


K 2 Tf 


ments and here- 


66 Cafes argued and determined 
| Where there i If this is an inteſtacy, it is admitted by the defendant; 
OI. council, it muſt be diſtributed ; but they have inſiſted herej 

vo difference A Will, which as it is proved, muſt ſtand, and therefore ther 
between an a= is no inteſtacy at leaſt of the perſonal eſtate ; but if there is a 

qualified one. inteſtacy at all, there is no difference in point of law between 
alan abſolute, and a qualified inteſtacy. 


3 This being the rule; the executor, who from this qualifiel 


mat in thiscale inteſtacy is now become a truſtee, muſt diſtribute in this eee 
diſtribute ac- | 


cording to the according to the cuſtom of the city of London; and hn 
cultom of Lon- lordſhip decreed accordingly. eo. 
don as the teſta- ; | 1 

dor vas a free- Fe declared likewiſe that the will was revoked as to all H. 
mn, perſonal eſtate by the deed poll, and yet it cannot take effei re 


as a gift or grant of ſuch perſonal eſtate to the plaintiff, bu 
the ſaid perſonal eſtate muſt be diſtributed. 


. Car verſus Elliſon, April 6, 1744. 
1 WILLIAM Car, by vill dated in July 2732, fh 
lands, tene & I order all my debts to be paid and payable out i 
ditaments in St. all my real eſtate as here after mentioned, and I her oi 
Helon's, Auck - charge the ſame with payment thereof, and my mind an 
n _ „ will is, that all my perſonal eſtate ſhall be freed and di. 
CEOS of B. charged from my debts, and I give and deviſe all my mi 
| ham, and all © ſuages, lands, tenements and hereditaments in St. Hl 

other his real © Aukland and elſewhere in the county of Durham, and d 
74 ' © other my real eftate, unto Sir Ralph Millbank and 
1 . „ Hedworth, and to their executors and adminiſtrators, fu 
years for par- and during the term of five hundred years, upon tru 
_— pur _ «© hereafter mentioned; and after the determination of th 
| termination of © faid term, I give all the premiſes unto my dearly belmiſ cit 
the term, gives © wife for and during her natural life, without impead n 


all the premiſes ( 
to his wife for Were of waſte. 


life without im- | ; FEM! | : 

peachment of waſte, All the eſtates coming originally from the wife, the teſtator could nd 

mean to ſever the copyhold from the freehold, therefore by the general words of the will 21 
copyhold lands paſſed. | N | | 


Mr. ſolicitor-general for the widow of Mr. Car, tl «lt 
plaintiff in the cauſe, ſubmitted that a deviſe of a copyhol 
" eſtate without a ſurrender, | where the deviſor had only tit 
equitable intereſt, and the legal in truſtees, 1s ſufficient to pal 
the copyhold. And alſo, that the teſtator in this caſe coul 
deviſe the copyhold to whomſoever he pleaſed, without al 
ſurrender, and that there is ſuch a conſideration, as this coll 
thinks a valuable one, and ſufficient to ſupply the want! 
the ſurrender. To ſhew that the copyhold paſſed. by the 
general words, he cited 2 Fern. Greenhill verſus Greenli 
679. He ſtated, that under the ſettlement on the marr 


= - £- 
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of the teſtator with the plaintiff, the uſes of the real eſtate 
paſſed by the fine that was afterwards levied : that there was 
Ikewiſe'a ſurrender of the copyhold eſtate in five different ſur- 
renders, but all annexed together ; and that there was no de- 
claration of the uſes in the court roll, but indorſed only on 
the back of the laſt, and that they were ſurrendered and ſigned 

by the ſteward of the court, without any of the parties names 
to it. A doubt, he ſaid, had been made whether this was 
Lord chancellor held this was ſufficient, and that there is A fieward's in- 
no occaſion to ſpecify the uſes in the court rolls, but the ſur- — = "494 | 


render generally would do, without being more explicit, than copyhold the 


, 2 5 


vy this indorſement of the uſes by the ſteward. uſes of it, ſuffi 


| cient without 
Mr. Brown council of the fame fide ſaid, that the words {pccifying theta 
are ſo comprehenſive they muſt take in copyhold, or elſe af- gy, 
ter he had uſed ſuch words as would undoubtedly have paſſed _ _ 
his freehold eſtate, why ſhould he ſuperadd all other my real 
** but with an intention to paſs the copyhold likewiſe. 
He ſtated the caſe more at large of Greenhill verſus Greenhill 
out of Preced. in Eq. 320. , . 


Lord chancellor aſked, Whether Mr. Car had any other 
real eſtate beſides what he had in Durham and Newcaſtle? 


and it was admitted he had in other counties. 9 955 


Mr. Craſter of the ſame fide cited Andrews and Waller, [ 75 T 
Hill. 6 Geo. 2. 1733. Vide Viner's Abr. title Copybold, = 
5. 237+ ſec. 12. 5 ? OO Re 4 85 


Mr. attorney-general for the defendant, the heir at lav, 
cited the caſe of Harwood verſus Child, Auguſt 13, 1734. 
and Elwell verſus Polhill, heard before Lord Hardwicke 
June 10, 1738. The words there were all other his lands, 
tenements and hereditaments in Somerſetſhire; and yet it was 
held that theſe words would not paſs the copyhold ; and upon 
a reference to a Maſter to ſee whether the teſtator had lands 
in any other county, he reported the teſtator had no other 
eſtate; and the court notwithſtanding determined that the 
copyhold lands would not paſs. OY 


Mr. Owen of the ſame fide argued; that the teſtator by 
giving each tenant for life an eſtate without impeachment of 
waſte, and a power of leaſing for twenty-one years, ſhews 
he meant only freehold, for he could- not give the deviſees 
ſuch privilege over copyhold eſtates, for it would be a de- 
triment to the lord of the manor of whom the copvhold 
lands are holden, And inſiſted that there was no inſtance of 

ib PE EO deviſing 


66 3 Caſes argued and determined 
8 deviſing a copyhold upon a term of five hundred years for 
paying debts by mOrtgaging, or otherwiſe, for a copyhold 
upon a mortgage muſt be ſurrendered, which is the only 
method of conveying a copyhold ; and therefore this like. 
wiſe is a circumſtance to ſhew he meant only freehold lands, 
to which theſe powers and privileges can only be annexed, 
| Aperfonwho. Lord Chancellor. I am of opinion the truſt of theſe copy. 
1 hold eſtates will paſs Ne to the uſes of he 
io « 8 mh 2 have been ſeveral caſes 31 a Ftp * par- 
_—_ ticularly Tuffnal;ver/us Page, Eaſter Term 1740. * Becaul Wi 
9 Le the rl Pre muſt wy the 6 who has the legal eſtate; W-. 
will as well s and when there is no legal eſtate in the party who has the 
 #ny other lands, beneficial intereſt, it may paſs by a will as well as any oth 
for he could not YP * y 
| Forrender them lands. This being out of the caſe, the next queſtion is, 
| 22 —_ Whether here is aſufficient indication of the teſtator's intention 
e Videane, that the truſtees ſhould have the copyhold as well as the reli 
eſtate? As to this the words of the will and the nature o Wy: 
the caſe muſt determine. There is no diſpute but the words ſw 
are large enough to paſs the copyhold lands; there cannot ſw 
| | a be larger to paſs any real intereſt a teſtator had iner 
[ 76 ] lands, than al! other my real eſtate, The words then being el 
large enough, the next queſtion is, Whether it appears tobe ſth 
the intention of the teſtator they ſhould paſs? The ri 
eſtate was originally the inheritance of the wife, conſiſting of Woo 
part freehold and part copyhold. Upon the marriage the th 
freehold lands were by ſettlement conveyed, and by the fine 
of the huſband and wife to Sir Ralph Milbank and— 
Hedworth, in truſt for the huſband and wife during ther. 
Joint lives, and the ſurvivor, with remainder to the heirs 0 9 
their two bodies, remainder in fee to the huſband and hu. 
| heirs. Mr. Car and his wife likewiſe made a ſurrender of th. 
copyhold lands to the ſame truſtees, and for the ſame pur-· 
poſes with the freehold lands. After this the huſband males 
his will. What appears to be the intention? Why as the ae 
wife had been fo generous as to give the remainder in fee u. 
him, he was willing to return the compliment to her, but 
ſub modo, and qualified with a charge for payment of debts, 
and ſo limited that all her children by any future huſband 
might take in ſtrict ſettlement. It cannot be preſumed that 
the teſtator intended to ſever the copyhold which came at the 
fame time with the freehold, and therefore this is a ſtrong 
circumſtance to indicate the teſtator's intention; and to col. 
firue it otherwiſe would be to diſmember the eſtate, which 
could never be meant, when he deviſes them to the ſams 
truſtees as were under the ſettlement, The objections & 
ſerve to be conſidered. That giving each tenant for life u 
| . E 7 .* 
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tally exactly, | 


cales. 


N' 

a 

of 

i; was only a copyhold for three lives, and not of inheritance, there isa charge 

of which was the reaſon of the decree there. The material cir- Pon 9 

un cumſtance here, is the intention of the teſtator to reſtore the is OE 

n; Wicſiates to the wife, from whom they originally came, and 

de therefore he could not mean to diſmember and ſever the copy- 

ei bold eſtate from the freehold. His Lordſhip decreed the _ 

copyhold land paſſed to the truſtees by the general words ß 

PEE defendant's father by His will, 4 deviſes all bis 

" F real and perſonal eſtate equally among his children; * = 

m and in the concluſion of bis will, directs his executor to and verſonal = 
lay out a ſum not exceeding 3ool. in putting out the defen- eſtate equally 

"I dant Srentice,?? © 8 © among'higehil 

1 the concluſion of i Jirefts his executor to lay out a Wes jot ceedi I. i To N 

" n nt Fe re Ber PO TB nan 

e t0 


B. in his life time lays out 2001. in putting out the defendant clerk to a perſon in the navy 
bu office, and dies without revoking his will, Evidence allowed to be read of the teſtator's deela» 
bis! ons that this advancement ſhould be an ademption of the legacy. nn, 
DL, IEC: ; | : | | * Be. + $9; ' 22 * 
ani The teſtator in his life-time lays out 200. in putting out 
that] the defendant clerk to a perſon in the navy office, and dies 
without revoking his will. 6 
It was inſiſted for the plaintiff, this muſt be conſidered as 
an ademption of the legacy, and offered to read evidence of 
the teſtator's declarations to this purpoſe. e. 
It was oppoſed by the defendant's council, as being con- 
nary to the ſtatute of frauds and perjuries, and that no weight 


- o 
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* © » Cafes argued and determine! 


Will, appoints 
hall be made 
| eſtate to be paid Elizabeth Bellaſis after his deceaſe, in caſe ſhe ſhall ſarviye 
to his father du- him, during her life, for their reſpective uſes ; and after the 


| to his mother ſaid . perſonal eſtate. and effects ta my brother and ſiſters 


his late wife, 
Martha and Re- 


* * F ” Ly FL 1 4 dy Ll 
- 7 * 1 fi * 7 
wy 
K = 
* * 
8. 


onght to be laid upon it, being parol declarations. only; aud Wh 
beſides,” the father's ſuffering his will to ſtand unaltered, is 2 
57 favourable circumſtance for the defendant. © 
[ 78 ] Lord Chancellor. I am of opinion this evidence ought to 
be read, and ſhall judge of the weight of it afterwards. The 
putting out a ſon clerk in any of the offices, is as much an 
advancement, as putting him apprentice to a trade; and a3 
this act of the teſtator after making his will, is not a revoca. 
' - , tion, of the will, but an ademption only of the defendant' 
legacy; I am of opinion the plaintiff ought to be let into this 
eyidence, to ſhew the teſtator's intention, and it has been 
done in ſeveral caſes ; one before Lord King, one before Sir 
Joſeph Jekyll, and another before Me, upon an appeal from 
a decree of Sir Thomas Abney's at the Rolls. | 


e Pain vitſus Benſon and Palmer, April 23, 1744. 
e hg OY, HO MAs Bellafis, September 14 1721 made his 
* M — T will as follows: I appoint all ſuch intereſt as ſhall be 
the'intereſt that made upon my perſonal eſtate ſhall be paid to my father 


2 — Thomas Bellafis, during his life, and to my mother Mrs, 


ring his life, and 
after his deceaſe, 


deceaſe of my father and mother, I give all the reſidue of my 


- * Py Charles, Mary, and Elizabeth Bellaſis, and the ſiſters of my 
ceaſe, gives the dear beloved wife deceaſed, Martha Pain, and Rebecca Pain 
reſave:of his (the plaintiffs), to be equally divided amongſt them, ſhare and 
perſonal eſtate ſhare alike; and in caſe of the death of my brother, or any of 
to his brother | _ T0... ut . 
and ſiſters, and 7) e wife's fer before me, or the ſurvivor of ny 
to the ſiſterg of father and mother, I do appoint his, hers, or their ſhares t 
be divided amongſt the ſurvivors of them.  _ 
hecca Pain, ſhare and ſhare alike; and then ſays, in caſe of the death of my brother, or any of 
my ſiſters or wife's ſiſters, before me, or the ſurvivor of my father and mother, 1 appoint his 


A 
. * 
n,; . 


5 „ 


The brother died in the teſtator's life-time, but after the will was made, and his ſiſters in the 
life-time of the teſtator's mother, who ſurvived her huſband, but is ſince dead. Martha and 
Rebecca Pain claim the reſidue of T. B's perſonal eſtate, They are entitled as the only 2 
legatees at the death of the ſurviyar af the teſtator's father and mother, ta the whole reſidue 
T. B's eſtate, to the accumulated ſhare of the perſons who are dead, as well as their original 


The teſtator died in 1722, without revoking his will 
Charles Bellaſis died in the teſtator's lifetime, but after tlic 
making of the will ; Mary atid Elizabeth, the teſtator's ſiſters, 
died in the life-time of the teſtatar's mother, who ſurvived 


/ 


1 
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f 

t 
* 
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her huſband, but is dead ſince. 


[ 79 J. Tbe bil is brought by Martha and Rebecca Pain, againl 
dhe gefendant Benſon (the conſignee of the money ariſing fan 


* 


in 15 nine of Lotd. Chancellor Hardwicke. , pes 71 


= he tefator's perſonal eſtate), for tharaidue. toe. ſd; eſtate, 1 
nd/that the ſumt ma) be paid to the Fc offs do Stb ö 


It was. Jöglted by the altere). enen f 07 th. aleiivifs, 
hat, as ty ire the only ſurviving legat6es at tlie death of 
e ſurvivor, of t teſtator's father and mother, that they are the 
nly. perlons | infitled to the "Whole reſidue of tlie teſtator' s 
ſtate; As. Well t [the original, as accumulated ate. 2 


/The comet for the Jeforidaing Charles Palmer inſilted, . | 

zn the deat. of Charles Bellaſis, Mary Bellaſis, and his late 

ite Elizabeth Bellaſis, became intitled by. virtue of, and un- 

ler the laid willß each of them to ane fourth part or ſhare. of 

he {aid Charles Bellaſis, of and in tlie balance remainin | 

Benſon's, hands; and that on the deceaſe of Ma 55 who — 

eſtate, in the lifetime of the defendant's late wife; the ſaid 

m "became 19 0980 under the fad will te one any be a API 
of the original part or ſhare of her Lars of 0 

he f 9 AT and that, on the faid Mary ID. ee ae 

he. defendant s faid wife, and the teſtator's 5 8 a8 dh n 

lter and mother of Mary, became alf6 intitled by the ſtatute 

f diſtributions of inteſtate's eſtates, each of them to a mojety ß 

* „ fourth Part, or ate of the original fifth part r 

of the faid, Charles, of the aid teftator's perſonul eſtateeee: 

Chat he ha ving taken out adminiſtration to his wife, is inn WY 

led. io the ſes parts or ſhares of teſtitor's perſonal eſtate; 

hereto his wife Elizabeth became 14 on the * be 1 

leceaſes of Chas and Mary. 8 


For tie defendant eee eee is Ballard, L Gee. Is Aa 
1728. on the! firſt of June; before 1 King; „ there 
was a deviſe to four Fan -of.-5008. a- piece at eighteen, _ + | 

* or day of marriage; and in caſe any of the children die 
© before the age of eighteen, or marriage, then to the ſurvi- 
vom, ot furvivor of ſuch fiirvivors, one of the children died 
2 minor, and then it ſurvived.to three; another afterwards 
died u minor; and the queſtion was, Whether the ſhare 
e en 10 che laſt deceaſed minor, ſhould, 
upon the oy death, ſurvive again; and held, it ſhould i 
not; it cane before Lord Hard wicke in 1740, and this 
int! Acquieſced 1 in. Perkins ver/us Micklethwait, 1 P. 
Tut. 274. 2 Ch. Rep. 131. Rudge verſus Barker, Tr. 

35, before 1 Joſeph Jekyl: 1 in Foe Time C1 
4 CO „seem 10761 


bee ec 
; 1 


— % AP” WD II 


0 Rood overt til the laſt Foy Lo in he term, 101 

en, being May th, 1 8 ord ve judgment. 
Vo. 11 III. W. 5th N P J Sas 
1 BW 


74 123 "Cafes uu ant den 


80 Saen ay A bill eee W 
the reſidue of the perſonal eſtate of Fhomas R . and that 

be paid to the Pooh. The principal. defendant ;; 

Chee Palmer, who married El izabeth Helene, one of the 

 teſtator's ſiſters. The queſtion is, Whether. the whole accy. 

mulated ſhare of the-perſons Who are dead, as well as the 

original fifth, doth go over to the ſurvivors at 1 death ofthe 

ſurvivor of father and mother of the teſtator? I am of opi= 


nion, .that:not-only — ſhare in ther 3 of the 
perſonal —— ſurvive; the ſhare ſuryivg 


© =_—_ and I found — 4 ——— the particular penning . 
of this will. It has been ãnſiſted, ſhat it 1 2 


ow ſurvivorthip: y/ and Ido agree mis a8 de general rule, 


4 gives 1 "__ whefe a man gives A ſum, ſuppoſe of. 10007. to bed | 
amongſt four vided ae four Las as tehants in common; and tha he 
perſons as te- if orie of - them die before twerity-one, ot Toarriage, that 1 Miſh 

mon, and di- Luz ſurviye to the other : if one, dies, and three Th Hving, no 
refts, if one of the ſhare of that one ſo dying, 5 ſurvive t to the other thin: 


N but. if a ſecond dies, hn will furvive to the remainden * 
it ſhall furvive hüt 2 ſecond's 6.5 Pgoal ſhare, for the accruin + Mb is 1 
to 8 8 it ne there is n 10 f her ſutyivo 
228 . oF Ms hp a the. reſt, of 1 caſes cited for 1 Ken * 
vive to the other . are of th 1s general kind. If this had been like tho 
_ N caſes, and the the, penning of the will had wattanted it, T'fhoull 
thing will fur- hape =. f.the fame. opinion, By the Wil te Cys, 4 and 
vive but his ori- in caſe of the death of my brother, or any, of my ſiſters, d 
. mw We- for wife's ſiſters, before me, * the ſurvivot of my Father-and 
li N mare was 5 mother, 7 Ldo appoint his, her, or their ſhares, =. be divided 
| new legacy. amohgft the furvivors of them. What is the effect of thi 
L 81 J chaſe?” Here is an expreſs direction, that if any ſhould den 
before the teſtator, it thould ſurvive to the others. One df 
them diet and therefore this ſhare: did :gu to the ſurvivors, 
And dt it had not been for this clauſe f 2 to tale af 
| place before the death of the teſtator, this would not has = 
-___  furdived#atully but muſt have, been wonfidered 9:99 undi. 5 
poſed Part of tlie teftator's:peroanl;cfiate, - Then I will fu; ; 
_ poſe another had died in the teſtator's lifetime... Would fe 
buch fifth of him, who dieſl ſecond in the lifetime of th | 
teſtator, have gone over, and be ſare which' ſurvived to hin 
upon tte death of the firſt, baue gotte over likewiſe ? Un 0 
doubtedly, both. Then what is tlie conſequence ariſing from 
this? Why, that the teſtator meant, not only, the org 
but likewiſe 9% accumulated ſhare , ſhould go over. Th el 
the queſtion is, Whether I can put a 9 88 conftrucin . 


on the word, are in one caſe 9 che other? 


ä 
= 1 


T beat 


in the Time of Lord Chancellor Hardwicke. = - 
There is na doubt, but a man may make His willmhy that > will may be 


" 89 . = * A p | ſo made, that 
hatever he g ves originally to tenants in common, and what what is origi- 
dall likewiſe accrue to them by the death of others, hall. ga »21ly given, and 


to the ſurvivars. © Then the queſtion is, Whether the teſfa- Aber gene. 
af here has not-expreſſed ſuch intention? I am of opinion fil go is th 

* has plainly dove fo : And, indeed, the meaning of this teſ-, ſurvivors, 

nor was, that the reſidue of his . perſonal eſtate ſhould go | 
amongſt ſuch: perſons as ſhould be living at the death of his 

Tam more inclinable to make this conſtruction, becauſe I Tic ntention 


o 


much queſtion, whether the determination of former caſes theſe caſes is to 
bas not been contrary to the intention of the teſtator, though mn oy 

Eonliſtent with rules of law: for the intention of teſtators . 
js, to prevent an part from going to ſtrangers, for whom that former de- 


t Whey had no kindneſs, and could not be ſuppoſed to have in eee 

r view at the time. But the rule is now ſettled, and I do their intended 
r/ not vary it in the preſent caſe, becauſe I am of opinion, that though conbiſts : 
+ Where are expreſs words which ſhew the teſtator meant not on- n. 
ee original gift to the legatees, but what accrued likewiſe - l 82 ] ; 
Wy the death of thoſe perſons ſhould go to the ſurvivors. 
a "And therefore his lordſhip decreed an account of the reſin 
0 (ue, and that the whole ſhould be paid to the plaintift. 


Norris verſ. Le Neve, April 28, 17444. Ca pn: 


- 


0 \ HE. commiſſioners who had been appointed to ſettle Air 

the boundaries between the parties, and for ſeparating ee * 
bold and copyhold, certified to the chancellor a doubt they rel words meſ- 
his Wd, Whether a manor was included under the words, lands, ſuages, lands, 
7 tenements, and 


ente, and hereditaments, in the conveyances of old Oliver 


Lord Chancellor. There is no queſtion, but a manor may | cis 
pats by the word hereditaments. The queſtion then will be, 


bereditamenti, 


i, Whether it will paſs as it is placed in theſe two conveyances ? 
an. che firſt deed are theſe words: ée Alſo all thoſe meſſuages, = 
bande, tenements, and hereditaments, of the fad Oliver 
Le Neve, fituate, lying and being in the towns, &c,”* This 
uin beige enough to take in any of the lands in the places be- 


de mentioned. Now, where a man is making a general 
ettlement of his eſtate, I am of opinion, that a nominal ma- 


rot 8 d- 
oo Vill paſs under theſe general words, though there is a 
oo. of neraldry in the law in ſome cafes ; as for inftance, in 
voi * 28s of parliament relating to the clergy. As to com- 


Fized, or ment comprized, in the law, upon this head, oy 
mt will determine whether it is comprized or not. The 
PR ; L2 commiſſioners 


1.) +» Caſes iirgued and determined: 


* okimim oners had nothing to do, in ſetting out bound 
>" Hts to conſider it as a manor, but only to diſtiniguiſn 'freehg, ii: 
bu. 0 from oop yhold : For manors do not properly conſiſt of meu 
i — therefore I will quath the certificate of the co 
F- 8 3 l miſſioners: As to the queſtion, Whether the expence of till: 
* commiſſion ſhall fall upon the plaintiff only? There does u 
ſeem to have been any default either in the plaintiff or defen . 
dantz that theſe lands are mixed and confounded ; and then 
fore it would be hard to throw the whole upon the plaintiff 

But then the difficulty will be, whether, as the defendant's i, 
tereſt is much more inconſiderable than the plaintiff's, & 
mould bear the expence equally with the plaintiff. I do g 
lac any inſtance where the court have taken this into the 
| conſideration, where the value of the eſtate belonging to bo 
parties is conſiderable, though not equal. 8 

c 

0 

0 

c 


| Though the in- For it is poſſible, nay, even probable, dat the econfuſm 
tereſt af one might ariſe from the eſtate of leſs value: and if I was of opinia 
8 = that the eſtate of leſs value, ſhould bear the proportion, 2. 
than the intereſt cording to its value, I muſt direct an account before a maſtr,- 
dag wc] a which would be attended with a much greater expence til 
equally the ex- both ſides, and therefore I had better keep to one unifom r. 
ence of a com · method, than lay down a new rule of this kind, for it wouh hi 


| | miſhon ſet:ling be moff miſchievous to the N e Fr inf 
3 boundaries, and | 


ſeparating. freehold and d copybold.. Fe) 83 | 
"Earn 32. - PFurnival 5 3 May 1 1, 1744. _ 


| — 9 i IN 1682, the defendant's grandfather, Mr. John Cres 
Wicke, on * being ſeiſed in fee, made a leaſe the 24th of Odtobe 
5 a ee mn 1682, to Thomas Moor, in conſideration of his ſurende. 75 
of 998605 * < ing of a former leaſe of the premiſes in queſtion, wherglf } 
plaimjff was in- there were two lives in being; and in conſideration of one 
| _ = » oY hundred and thirty-fix pounds in hand, paid by the fp 
covenant of re- ** Thomas Moor, Mr. John Crew demiſed to Thomas Mod | 
newal to be in · *© and his aſſigns, a meſſuage in Elton, with the appurtenances, * 
forced | in 1 * to hold to the ſaid Thomas Moor, and his aſſigns, for the pla 
death Fe the ad- lives of him the ſaid Thomas Moor, Margaret bis wife 
11 Aittional lives, 28 e and John his ſon, and the life of the longeſt liver of them * 
= ber Ko under the yearly rent of forty-three ſhillings and eight . 
| F pence; and in the ſaid leaſe Thamas Maor covenants fe 
0 himſelf, his executors, zdminiſtrators,- and aſſigns, a 
125 7 3 to ay with 2 ſaid John Crew, his heirs ul 

e aſſigns, that omas Moor, his executors, Cc. at til 
*. en of any of the lives aforementioned; which ſhall ffn 
happen, ſhall pay to John Crew, his heirs or aſſigns, with 
by twelve months next enſuing ſuch — the ſum of fin 


” c eil 


® 
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In the Nims of Lord Chancellor Hardwicke. 

« eight pounds in the name of a fine, for every life added. or 
renew ed, from time to time, according to the true intent 
© and meaning of theſe preſents ; and to ſaid John, Crew 
« for himſelf, his heirs, executors, and aſſigns, doth cove- 
© nant and agree, to and with the ſaid Thomas Moor, his 
6. executors and adminiſtrators, that the ſaid John Crew, his 
6 heirs, executors and aſſigns, ſhall and will (for the con- 
Wc Gderation of the ſaid = of 681. to be paid to the faid 

John Crew, his heirs, Ec. at Crew-Hall, or at the place 
where the ſaid hall now. ſtands, in the name of a fine, for 
„ adding one life to the remaining lives aforementioned) 
6 execute one or more leaſe or leaſes, under the ſame rents 
and covenants. as are expreſſed in theſe preſents, | and ſo ta 
6 continue the renewing of ſuch leaſe or leaſes to Thamas 
« Moor, or his aſſigns, paying as aforeſaid to the ſaid John 
Crew, his heirs or aſſigns, the ſum of 68ʃ. for every life 
e ſo added or renewed as aforeſaid, from time to time, ac- 


© ture,” | 
The bill was Wen by Furnival,” one of the afſigr gus gef 


he lives, and that the ſame covenant of renewal ma 
Inſerted upon the dropping of any of the additional lives. | 


The defendant inſiſts, that after the lives had been once 
led 5 there ought to be no new clauſe of renewal. | 


. attorne * for the plaintiff, cited Hyde 
— 2 g, 

IS, 171 5. 
Mr. follettor-geheral for the defect cited my caſe & 


Doctor's Commons ver ſ. the Dean and Chapter of St. 
Paul's, before the Houſe of Lords, in 1727. 0 


Lord Chancellor. The original bill was brought by the 
phintiff againſt the defendant Mr. Crew, to have the benefit 
Aa covenant in two leaſes made by the grandfather of the 


7 cording to theme intent ang Meaning © of the W indene 


homas Moor, that his leaſe may be completed by fllng vp 


ms Ons and en per Hitchowok, June 


Is 


(44) 


lefendant, and to have a ſpecific performance of the cove= 


+ Mants. The firſt leaſe was made in 1681, for three lives. 


Wines are different, and the rents are different, according to 


he ſecond leaſe in 1682, for three lives alſo. In each of 
theſe leaſes the covenants are penned in the ſame words. The 


e particular value of the eftates : the fines are no more 
Wan 1ol. There is one circumſtance wherein they differ. 
be leaſe of the Samborne eſtate was made when the grand- 


aher was ſeiſed in fee of the gſtate, The ſecond leaſe, * 


— 


te laſt of the old cui que vies under the ff leaſe. I 0 


queſtion is upon what terms. The firſt 'conſideration is 
what ſHyould be the true conſtruction of theſe two covenant; 


obligation on the landlord to renew, are only upon the deak 


dering a tine, would have a right to demand a renewal up 
the death 5 


It is continuing % leaſe or leaſen. The word or there mul 
de conſtrued as and, for it muſt be admitted on the part d 


_ avitkit.not coniprehend the renewal of the leaſe that vill 


aof the covenant was confined only to the firſt of the thre 


. 
* — * J T4 To x , * # *,%, ** 
a ö P k » ® « ah FF * * 
due argued and determined 


the grandfather, by a ſertlement had made himſelf only ate 
ram for life, with' rernainder to daughters, c. But tha 
does hot make any difference in the equity of the plaintiff, he. 
cauſe the fettlement was admitted to be voluntary, and there! 
fore will not prevail againſt the plaintiff, ' who is a purehaſt 
ber a valuable” congdefgtien. Ne des dropped "during th 
3d, and a new life was added by the defendant's father aud 
| nother | jointly, and another 'by her ſingly after the death 0 
Her Huſband. On the renewal the ſame covenants were in. 
tertedd verbatim. A ceſtui que vie, who was a new life i 
death. In the other, the renewal is aſeed upon the death d 


not find that the rene wal is much diſputed, but the principa 


and: this indeed will determine the whole, for the reſt will he 
conſequential. Upon theſe the queſtion is, Whether the obli. 
gation on the part of the plaintiff to tender the fine, and the 


of the firſt cui que vies, or whether the tenant, upon tet, 


of any of the new added lives. 

am of opinion that the plaintiff is entitled to have tle 
like covenants inſerted upon every renewal, as well upon the 
Jeattr'of the new lives, as upon the death of the old. It ba 
Þeen inſiſted on the part of the defendant, that this brandi 


lives, that ſhould drop in the leaſe; and to be ſure their ob. 
ſervation. is right : but then come the following words, ant 
foto continue the renewing of ſuch leaſe or leaſes to Thom 
More or his affigns, paying as aforeſaid. What is the mean- 
ing of theſe words ſa to continue? It has been urged for.tie 
defendant; that theſe words mean only to continue the leaks 
by adding a new life on the death of the fiyſt leſſees on 
But I am of opinion the words do not mean barely cont 
ing @ new life, but continuing and filling up the eſtate from 
time to time. But there is more force in the words ſtill, for 


me defendant that it means and comprehends new leaſes. i 
iveomprehends'fome new leaſes, where will you ſtop ? WI 


qrnted apon die dropping of ine it furnjvor.of the ald li 


in the Ti he of Larid TY Hardwicke, 
«wall P any of de preist leaſes} L al ee on er i lecke 
Wenns. 7 9 84 | | bak Kein 3 1 eff 
be nent eee is on the c in the cove. 


gon tho part of the leſſor. Wat he the ſaid Jobn Cre, 
een the confederation * the ſaid fun: of 681. &c, ſhall or 
Merecute one. or more leaſe or leaſes, under the ſame rents 
nd-dobenants. | So that here is a, covenant to grant a new 
ie under the fame rents and covenants, Which includes A 
in the covenant for renewal as. well 2 as any other cove- 
. For ruery Jife ſo added as aforeſaid, c. It is cofi- 
on the 4 the defendant, t a; it means only the 
u lives»; Bur L am of opinion that it means any of the Ives 


A 


dhe future lesſes z for the words, are general, that he Wil 


4 


17 


and it for ſuch lite as aforeſaid, which will comprehend me 


a ile within this form of expreſſion. Thus much for th 


anſtruction of the words. There are two cirqumſtances. 


he 680. is to be paid at Crew - Hall, or at the place Where 
ie ſaid hall now ſtands. 1 do not imagine that che Teffor 


Koucht that Crew=Hall would be pulled dewn before /the 


xpiration of three ves; but ſtill, as Lord Hale {aid im the 
ale of King, verſus Melfng, 1 Vent. 232. the meaning 28 to 
e ſpelled out, by Hrtle hints. There is no inſtance of fach a 
1 As the defendamt's couneil would make this tenarit 

For; for it is moſt probable that a man ſhould con. 


10 for either toya leaſes for three lives, 6r for perpetuating 


he renewal. | It is not a natural Way of rontraing to have 
ad the ſecond leafe for new lives, te have determaned upon 
hefleath of the laſt life in the old eaſe." It has been aſked; 
N iether , any breach could be aflign at 14wyiupen an action 


ff covenant 2 a0 the heir at law, or exectitor of the grande 


ather.? And I am of opinion even at lau, a breach mmigtit be 
ed. I agree Gare two-coventiits; one on the part of 
be leſſor, Is the other of the leſſee, muſt becommenſurate 
on one another, Arid that upon theſe words to continue the 
meving, &c, an action might be ſupported; And'thene« 


ik if a breach mighit be aſſigned at law either againſt leflav 


leflee, the queſtion. is, Whether this is a proper caſe for re- 


4 in ny and there is no doubt but it is. Firſt, from 


be nature of the covenant. It is a covenant to make an 
ate in land; and if my conſtruction is right, the ſuit here 
moſt proper, becauſe this court can give the thing itſelf, 
ach is a higher and more adequate remedy than damages 
hy, which is all the law gives. Secondly, as to the condi- 
on, of the perſon who is called upon to renew. This is a 
wenant, which binds: the lands in a court of equity, and 


Erefore — the relief againſt the proper perſon who is in 
poſſeſſion 


- 


A proper caſe 
ior wp in 
equity, for this 
court can give 
the thing itſelf, 

a more adequate 
remedy than da- 
mages, which is 
all the law could 
give on an aftt= 
on for breach of 
covenant. 


— 
8 


[88] 


las, ſome ohjections have been made on the part of the de, 


went up afterwards into the Houſe of Lords, there were m 


Leſſors ſhall have a conſideration paid, it Gre a much mon 
favourable caſe for the plaintiff, v $0 


fendant is to inſert tlie covenants verbatim, for in framin 


ties claiming under him. Though I do agree that the defe 
dant is not bound by what his father or mother did, yl 


forty years, but without a covenant for renewing again: bl 


the preſent caſe, nor can hardly be an authority in any, f 
decree there looked ſomething more like an award, and 
compromiſe, than a decree. But the caſe of Bridges werſi = 
Hitchcock, cited on the part of the plaintiff i, is much more 4 
plicable: There a leaſe was made for twenty-one years of 
“ corn-mill to be repaired by the tenant, and there was nod 
<6-yenantonthe part of the leſſee to pay a fine, but a coven® 

„ on the part of the leſſor, that he would fix months bet j 


( 


- / Caſts argued uud wetetmined: * + 
ſſion of the land, as it has a lien upon it. * pain 


fengant. . Firſt, that theſe covenants for perpetual renew 
ought to be diſcouraged, for it is taking ſo much of the inhe. 
ritance from the owner. And indeed it is true, but ſtill agret. 
ments for a valuable conſideration bought to be perform 
of the grandfather had the fe 1 e, and might have ſold it if x 
3 or charged it, and therefore odd be ſupported hen 

here was another odjection, that the conſideration is ng 
adequate. But as to that, I lay no great weight, for therey 
nothing exceſſive as to the advantages or diſadvantages of oy 
fide. or the other. As to the caſes of Bridges ver/us Hitch 
cock, and Hine verſus Skinner in the Exchequer, Which 


fines to be paid in either of thoſe cafes; and therefore when 
the leſſor has taken care, as he has Gone here, that his ſu; 


A third objection was, the plaintiff's ROI a renent 
with the like covenants; which perhaps it is not in the pon 
of the defendant to comply with. But I am of opinion as 
the leaſe of 1681, no objection of this kind cold ariſe, f 
the grandfather. was ;tenant in fee. The right of renew 
with the like covenants ariſes out of the original covenan 0 
and runs along with the land. But I do not ſay that the d 


the decree, he may be directed to covenant as far as his i 
tereſt in the eſtate will go, ſo as to bind himſelf, and all pu. 


ſhews what their apprehenſion was, that this was a leaſe to We 
renewed for ever. As to the authorities, in the caſe of Doc the 
Commons, cited on the part of the defendants ; the Houſer 
Lords there decreed. a new leaſe to be made for the term Mes; 


this was founded upon one of the reſtraining ſtatutes, whidl 
was endeavoured to be evaded. by giving bonds. The al the 
of Hinde verſus: Skinner cannot be applied as an authorityl 


«y 
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the expiration of the leaſe grant another at the election of 

ſeſſee without any fine upon the ſame rents and couenants. 9 

Frhe queſtion was, Whether there muſt be a covenant for re- L 89 
ewal again in the ſecond leaſe ? us 


The court of Exchequer were of opinion that under the * nn 


rords the ſame rents and covenants, the covenant for renewal rents and cove- 
zught'to be inſerted ; and on appeal to the Houſe of Lords the 7 * court 
fecree was affirmed. It was mentioned there that 18000. had . of opinion 
geen laid out by the tenant, in turning the corn-mill into a in Hine verſus | 
Buppoſe the court had decreed. him another term only of eo re 6 — 
wenty- one years, it might appear to be a ſatisfaction for the inſerted, and 
im ſo expended; but the court of Exchequer were of opi- ggg alters 
nion to decree him a leaſe with the ſame covenant of renewal” in the Houſe of 
from time to time, Iam of opinion upon the whole, that Lords. 

n the preſent caſe the plaintiff is intitled to a new leaſe, with 

4 covenant of renewal to be inſerted in it. His Lordſhip diſ- 

miſſed the croſs bill. e N 


A BILL was brought to redeem a mortgage on the 8th of ., 

IX May 1742, in which the plaintiff infiſts upon a redemp- covenants in a 

jon on paying the principal money only, for that the intereſt' deed of aſſign- 
ought to end the 20th of February 1741; becauſe the plaintiff 5 
had given ſix months notice to pay off the mortgage, and on he may refufe to 
that day tendered the principal and intereſt, and a deed of take the princi- 
aſhenment, but the defendant abſolutely 1 1 0 to take the 


| though tender- 
money. The defendant ſwears that he o ; 


adviſe upon the deed of aſſignment, as there are covenants in e * 


it on his part, upon which, as he is not of the profeſſion of whether he may 
the law himſelf, it is reaſonable he ſhould aſk the opinion of ſaſely execute. 
ſome attorney, whether' they were ſuch as he might ſafely 
execute, | "EE s VVV 

Lord Chancellor. There is not one eaſe in twenty upon 
the fact of an abſolute refuſal after a tender, that is ever made 
out : for they are generally attended with circumſtances that 
explain the refuſal, and are nothing more than cauſes cooked 
up by country attornies, to make themſelves buſineſs. The 
plaintiff did not, as he ought to have done, ſend a draught 
of the aſſignment to the defendant, any time before the mo- _ 
ney was tendered, The plaintiff inſiſts that the defendant ab- 90 J 
plutely refuſed to take his money, or execute the deed of aſ- 
lenment ; if this had been the fact, it would have been un- 
conſcionable and unreaſonable in the defendant, But the 

Vor. III. e, per ſon, 


(6 ff 


e on _—— 


ire-mill, and therefore he was entitled to a building leaſe, Sinner the co- 


Wiltſhire verſes Smith, May 28, 1744. n 


Where there are 


pal and intereſt, 


| ered to take the ed, till he has had | 
money, provided he might have time to conſider of it, and to en opportunity = 


80 


perſon, who was to take an aſſignment of the mortyz 
ſwears, that the defendant defired further time, or to that ef. 
fect. The queſtion is, Who was in the wrong? The plain. 
t certainly was, For where there are covenants on the 
part of the mortgagee, it is very reaſonable that he ſhould have 


that he might have an opportunity to adviſe upon it, and the 
_ plaintifPs attorney ſhoull have appointed a time to pay the 
_ to adviſe: or, as I ſaid before, he ſhould have ſent a copy, 

or the ingroſſment of the aſſignment. But the ſubſequent 


was put under this difficulty, lie by a year and quarter with. 


[911 
Casr 34. 


HI. and W. TED 1 H E defendants were jointly and ſeverally bound to the 


rincipals in a 


Lond, and K. a cember 1739, conditioned for the payment of 20001. on the 
_y ky; sth of March enſuing, which money come to the hands d 


obligee agrees | 4 / Ee : | 
with H. to take Huey and Wilcox, who were the principals in the bond 


four notes 


drawn by diffe- 
rent perſons, 
and payable 
future days, 
licu of the bo 
but compelled 
H. to lign an 
agreement in his Wilcox and Edwards: Huey likewiſe gave the plaintiff 


own name, and 


in the names of. draught on Martin the banker , But 
W. and E. to | | | ; 


Skip verſus Huey, Wilcox and Edwards, May 


at of the bond, and that if he would give up the bond, thoup 
8 the notes ſhould not produce the whole 20007. and inter 


© Caſes argued and determined * 


. 


ſome time to look them over: And the plaintiff's attorney 
ought to have left the deed for a week with the defendant, 


money after the defendant had been allowed a ſufficient time 


tranſaction, and what paſſed before the filing of the bill, ex. 
plains it. Did ever a mortgagor, as is the caſe here, after he 


out bringing a bill to redeem. What could be the reaſon! 
Why the plaintiff, the mortgagor's attorney, told him you 
have made a tender of your mortgage money, and the defen- 
dant's refuſal has forfeited his intereſt, ſo that you may keep 
the money, and by a bill compel the defendant to take the 
principal without intereſt from the time of the tender. 


Lord Hardwicke ordered, that it be referred to a maſter to 
take an account of what was due to the defendant for princi- 
pal, intereft and coſts on the mortgage, and on the plaintiff 
paying to the defendant what the maſter ſhall certify to be due 
within ſix months after he has made his report, it was decreed 
the defendant ſhould aſſign the mortgaged premiſes, as the 

' maſter ſhould direct; but in default of the plaintiff*s paying 
as above directed, it was ordered the plaintiff's bill do 
diſmiſſed. | ts 


Dix . DB —n 


— 
© = 


r 
OT 


28, 1744 _ 


4 plaintiff in the penal ſum of 40001. on the 5th of De- 


Huey comes to the plaintiff, and defires he will take four note 
given by different perſons, and payable at future days in li 


he would ſee him paid the deficiency, and ſigned an agre 
ment to this effect in his own name, and im the names 0 


uey coming to ti! 
plaintl 
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intift on a Saturday after fix. o'clock, deſired the plaintiff, pay 1 
would give him leave to date the draught on Martin of the notes hald not 
| Monday. Huey had taken out of Martin's ſhop all the mo- produce the 
ney due to himſelf and Wilcox and Edwards on the very ſame, whole principat 
ada. The plaintiff afcerwards went to Martin's ſhop, che bond; be. 
her he found no money in the name of Huey and Com- tore the notes 
* y. And before the notes became due Huey and Wilcox 3 due H. 
Were bankrupts, but Edwards ſtill remains a ſolvent perſon, . 2 
The plaintiff, who has received about ool. on the notes obligee having 
| (the reſt remaining unreceived to this V.) brings his bill received only 


500l. on the 


Edwards the co-obligor, for the reſidue of the princi- notes, brings 


ad intereſt due on the bond, inſiſting this was a fraud of his bill for the 
Huey's upon him, and that though he has been drawn in to relive of the 

Edeliver up the bond, yet he is entitled to be relieved againſt hoop 5 againſt 
[Edwards as a. co-obligor ' 1 | 535 orig a 1-4 ag 


Hardwicke had ſome doubt at firſt, but on all the cirenmſtances of this caſe declared himſelf 


l 

k fully ſatisfied that the plaintiff was not entitled to relief againit E. 
p The defendant Edwards inſiſted, that he was no party to 
che agreement between the plaintiff and Huey, and that he 


ought not to be affected by it; and as the bond is delivered 
up in conſideration of the notes, that it is novated, and this 


: defendant, who is one of the ſureties only in the bond, is re- 

> caſed, and no longer liable as a ſuret y. | 
BW Mr. Chute, of council for the plaintiff, cited x Sal. 124. P 02 1 
» Clark verſus Mundall. es 1 
1 


Mr. attorney- general for the defendant inſiſted, that at law 
the bond being cancelled, the plaintiff had no remedy there: 
and the defendant Edwards being a mere ſurety, a court of 
equity will not ſtrain to aſſiſt the obligee againſt a ſurety, but 
will Jeave him to his remedy at law. And if the obligee has 
come to a new agreement to take other ſecurity in lieu of the 
bond, equity will not compel a ſurety to pay, upon a bond 


de which is by the plaintiff's own conſent cancelied, and where 
e · ¶ on the back of it is acknowledged that he has received in full 
* ſatisfaction for it. The words of the agreement are, That 


if any of the ſums of money on theſe notes, or intereſt, 
* ſhould not be paid, we promiſe to make it good.” Signed 


ai by Huey for himſelf, and for Wilcox and Edwards. He 

eargued, that this was in nature of a forgery, to ſign the 

088 names of other perſons without their authority, and ſuch a 

ell aud in the plaintiff, to oblige Huey to ſign an agreement 

er i in tis clandeſtine manner, that he does not come into a 
8 0 


court of equity ſo free from imputation himſelf, as to be en- 
titled to relief. That Huey and Wilcox were the hong fide 
proprietors of theſe notes, and gave a full conſideration for 
n 2 . 
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32 ce argue dn M 


: race He theſe notes did not become bankrupts till two months after 


ein That the plaintiff, though ſome of the drawers of 


the notes were aſſigned over to him, yet did not ap iy to them 
once for acceptance, and if he had immediately enen, he 
might have received all the money upon them; and therefore 
SINE as his not receiving is intirely owing to his bun laches, he i 
not entitled to come upon the defendant to make it goed, who 
reo is only a furety'1 in the bond. The evidence for the defendant 
Edwards is, that there was in Martin's hands a balance of 
Zool. and upwards in favour of Huey and Wilcox on the 
id 46700 Nendsy, and if the plaintiff had not deferred it two di 
longer, Martin would have paid this money to him. That 
it being plainly the intention of the plaintiff to give up this 
bond abſolutely;- and the ſecurity he took in lieu of the bond 
becoming defective by his own laches, Mr. attorney-generi 
inſiſted the plaintiff ſhall not be Mae to reſort to ubs Som 
dant to make up the deficiency, -- + | 


Mr. ſoliciter-general of the ſame fide ſaid, Edwards before 
Huey applied to the plaintiff, was uneaſy at being a ſurehj 
[ 93 5 and at his importunity, this application to the plaintiff was 
made; for it appears by the Plaintiff's own bill that he aſked 
Edwards, Why he was ſo uneaſy at being a co-obligor ? and 
that he anſwered he had very good reaſons. After this the 
+ plaintiff agrees with his eyes open to accept of the notes, and 
do fatisfy Edwards, puts the bond into Edwards's hands uit 
& receipt on the back in full for principal and intereſt. What 
could be the meaning of this tranſaction? Why plainly to re- 
move Edwards's uneaſineſs, and to let him looſe entire 

trons being liable any longer as a co- obligor in this bond, 


„Lord Chancellor. I have had ſome doubt during the 
courſe of this. cauſe, | but am now fully ſatisfied that. the 

plaintiff i is not entitled to relief. M. E. n 8 not t ber 
guilty of any fraud, 


ants There are many caſes Ws ae will rr up debts ex: 
burnt or cancel- tinguiſhed at law againſt a ſurety, as well as againſt a prinei 
led by 4ccident pal; as where a bond is burnt or cancelled by accident or 


ſtake, or 
Is 6 princi- miſtake; and much ftronger, if a principal procure the bond 


pal procures it to be delivered up by fraud, in ſuch a caſe the court would 


to be delivered - certainly ſet it up, becauſe he fhould not avail himſelf of the 


up by fraud, fraud of any of the debtors. But this is not one of those 


ns court wall | 


ſet it up againſt” Caſes, for the whole tranſaction was in order to diſcharff 
2 fwc'v. thouth Edwards; ; Mr. Skip was told fo, and Huey informed him 
"LA * that Edwards and he had quarrelled about it, and Skip him- 
ſelf aſked Edwards how he came to be fo preſfin to have 
1 bond delivered up, ſa that he” Was fully apprifed it u. 


1112 i, ſolicite 
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cited at the importunity of Edwards. Skip was a com- 
mw judge of what he Would do, and might have declined 
. but inſtcad of that, accepts the notes from Huey, and a 
jraught on Martin the banker for the Monday following, 
which ſhews the confidence and reliance Skip had in Huey, 
or it is very unuſual to take ſuch a draft, It is plain from 
ence that Skip diſcharged Edwards, for he knew Edwards 
ould not truſt Huey any longer. What is the rule? He 
ho truſts moſt ſhall loſe moſt; if Skip had refuſed, Ed- _ 
ards might have arreſted Huey upon the note which he hal 
ien Edwards by way of indemnity againſt the bond. It is [ 94 ] 
lud there is a fraud in part of the caſe relating to the draft 
pn Martin; perhaps it may be ſo, but this is not clear; and 
hat has been done by Skip preponderates, and rebuts the 
fraud ; for it was not right in him after he had delivered up 
he bond, to make Huey ſign ſuch an agreement in the 
names of Wilcox and Edwards. What was the original 
ſcope and intention of the application, but that the bond 


"4 


© naht be delivered up, and Edwards abſolutely diſcharged? - _ 
" {Winſtead of this what does Skip do? Why he takes a note, / 
$ 


and makes Edwards liable by another inſtrument, and was a 7h ag” 
plain deceit upon Edwards ; whereas the intention'was —_ 7 
[ly to diſcharge him, and therefore the bill muſt be diſmiſſed, 5 
JVC . 
Perrot verſ. Perrot, the ſecond General Seal after C422 86. 
Trinity Term, June 30, 1744. | 


HERE Was | a limitation in a ſettlement to the de- A limitation to 
1 fendant for life, to truſtees to preſerve contingent re- 4. for life, to 

P ; ; | . : 5 truſtees to pre- 
mainders, to his firſt and every other ſon in tail, remainder 


CE | ; a ; MS ſerve, &c. to the 
to A. for life, with remainder to his firſt and every ſon in firſt; &c. ſons 


tail, reverſion in fee to the defendant. The firſt tenant for &. in tail, re- 


. | 7 "I . inder to B. 
life cuts down timber, the plaintiff, who is the ſecond tenant 3 


for life, brings his bill for an injunction to ſtay waſte. ria - = 

. * 2 33 Ke. ſons in tail, 
reverſion in fee to A. who cuts down timber, againſt whom B. brought his bill for an injunc- 
uon to ſtay waſte : though B. has no right to the timber, yet as he has an intereſt in the maſt 


5 and ſhade, if A. ſhould die without ſons, and as B. could not maintain an action, not having 
5 tie immediate remainder, the court continued the injunction, 855 | 

M Mr. attorney-general. for the plaintiff ſhewed, cauſe why 

he 


the injunction for reſtraining the defendant from committing 
any further waſte ſhould not be diffolved, © 


It was infiſted by Mr. ſolicitor-general, for the defendants, 
that the timber which he has cut down, are decayed trees, 
and will be the worſe for ſtanding, and that it is of ſervice to 
the public, that they-ſhould be cut down; and that it is 
e notorious that timber, eſpecially oak, when it is come 


to 


84 3 (Cuaſes argued and determined. 


to perfection, decays much faſter in the next twenty year, 
than it improves in goodneſs the twenty years immeqdiatch 
preceding. That as the defendant has exerciſed this pong 
in ſuch a reſtrained manner, and confined himſelf merely v 
decayed timber, which grows worſe every day, that this coun 
will not interpoſe, eſpecially as the plaintiff is not entitled t 
come into this court, as he has not the immediate remainder 
_ befides has no remedy at law. 


[ 95 Lord Chancellor. The queſtion here does not concern 
a J the intereſt of the public, unlefs it had been in the caſe d 
the King's foreſts and chaſes; for this is merely a private in. 
| tereſt between the parties; and it is by accident that no ae. 
tion at law can be maintained againſt the defendant, becaut 
o perſon. can bring it, but who has the immediate remainde, 
aber too in how many caſes this court has e to 
prevent . 


The weden to Suppoſe here the truſtees to 8 contingent 3 
preferve contin- had brought a bill againſt the defendant to 046 wafie for the 


gent remainders 


may bring a bill DENEtit of the contingent remainders. 
to ſtay waſte in 


the tenam ſor 0 am of opinion they might have ſupported i 5 but here i 
life, is the . . tenant for life, who has done it, and though he 
has no right to the timber, yet if the defendant, 1 firl 
tenant for life, ſhould die 8 ſons, the plaintiff will have 

an intereſt in the maſt and ſhade of the timber. 


The caſe. bf Welbeck Park, which has been tc 
Was a very particular one, becauſe there by the accident of 
tempeſt, the timber was thrown e and was merely the 


act of God. 


"The-cutting © But this i is not c the preſent all for here a bare tenant P 
. ed Bfe takes upon him to cut down timber, and it is not pre- 
| „ un 26 
urch walle as tended that they are pollards only: And though the de- 
cuuing donn fendant's council have. attempted to make a diſtinction be- 
ny other. tween cutting down young timber trees that are not come t0 
their full growth, and decayed timber, I know of no ſuck 
diſtinction, either in law or equity. Therefore upon the au- 
thority of thoſe cafes, which have been very numerous In 
this court, of interpoſing to ſtay. waſte in the tenant for life 
vhere no action can be maintained againſt him at law, as the 
plaintiff has not the immediate remainder, the injundion 
muſt be Fs till we Rs LEP 


— 1 
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L Mabank werſ. Metcalf, July 4, 1744. 8421 36- 
BILL was brought by a creditor againſt an executor for . 
WW an account of aſſets. | - . an exccutor {or 


6 an account of 
Nets, the evidence of a co executor, which tended to increaſe the teſtator's eſlate, was not al- 
wed, as it was ſwearmg for his own beneſit. | 
"WF The plaintiff offered to read the evidence of a co-execu= | g6 ] 
or, which would have tended to increaſe the teſtator's eſtate, 
nd conſequently was ſwearing for his own benefit. 


"Lord Chancellor. There is an eſtabliſhed difference in 
lis court between an executor and a truſtee. | 


For the truſtee has the legal right only, and is merely no- A truſtee has © 
inal; but an executor has ſomething more in him than the were legal right | 
ere legal right, as a bare truſtee, for he has a beneficial in- onde dutan ex- 
ereſt if there is any ſurplus. But I am not ſatisfied you can more, for if 
ead his evidence ay" another reaſon, becauſe ?his executor has kg 8 
x legacy of twenty-five pounds, and the releaſing it does not pencil ig. 
1 caſe: it is ſo much aſſets in hy Tote of . n 
ther executor, that he is ſtill liable to creditors of the teſta- 

or if there are not aſſets ultra the legacy, and therefore his 

Lordſhip refuſed to admit the evidenſdſdgee. 


Clark worſe Sewell, July 7, 1744. C . 


2 GODFREY by his will gives a legacy of A legacy that 
two thouſand pounds to truſtees, in truſt to pay the in- —_— — * 
tereſt thereof to his wife for life, and after her death the be- {Gio mug 
nefit of the principal to his ſon, but if he died before twenty- take place im- 
ons, then he gives it over to his daughters, and makes James mediacly atthe 
Sewell and two more perſons executors. The ſon attains for a debt bei 
twenty-one, and became entitled to the two thouſand pounds. due then, the 
The directions in the will were that the executors ſhould lessen mult be. 


| | | « a ſo too, and not 
carry on the teſtator's trade of a brewer, and in compliance ms payable 


e. 0 . $ © . . 
ich this they ſuffered the two thouſand pounds as well as in this caſe till 
| the reſt of the teſtator's eſtate to continue in the trade. The month after, 
l . 0 . FORK Ne the cout held 
ba, after he had attained his age of twenty-one, ſtill carried it to be nv la- 


on the trade on the foot of the ſame itock which was left by tisfaction. 
dis father. The ſon afterwards makes his will without any 
reference at all to his father's, and gives a legacy of ten thou- 
land pounds upon different truſts from what his father had 
done of the two thouſand pounds; for after the intereſt of 
* the ten thouſand pounds to his mother for life, he gives 

the principal to his ſiſter Sewell's children, and charges it 
* upon all his real and perſonal eſtate, and to be paid to . 
* wuſtees in 4 month after his death. Then follows a ſpe- [97 J 

| „ 


bh. 


WA 4 


WW | Ciaſes argued and determined 


3 cific deviſe of a farm of thirty pounds a year to Niven 
Dickinſon, and then another legacy of ten thouſand 
* pounds to his ſiſter Browning's children, and then a le. 
% gacy of five thouſand pounds, c. And then the reſt and 
s reſidue of all his eſtate, real and perſonal, after payment 
e of debts and legacies, among, the children of his ſiſters 
Sewell and Browning.” The ſon ſoon after dies, the 
- , plaintiff as deviſee of the mother, inſiſts both on the intereſ 
pl the 20001. as well as of the 10, ooo“. and has brought 
his bill for that purpoſe. Bog | ” 
| | OY Lord Chancellor. The firſt queſtion is, Whether the in. 
= tereſt of the 10,0007. given by the will of the ſon, is to go in 
ſlitisfaction of the intereſt of the 2000l. left by the will of the 
father? Secondly, Whether the plaintiff is entitled to a pf. 
* -  - ofity of ſatisfaction and payment before the other legatees un- 
1 der the will of Godfrey the ſon? and this divides itſelf into 
. two more queſtions, one as to the real, and another as to the 
perſonal eſtate. As to the principal queſtion, whether it 
ought to be deemed a ſatisfaction in this court according to 
the rule with regard to legacies being a ſatisfaction of debts, 
T am of opinion with the plaintiff, and that it ought not to 
be held a ſatisfaction. It is true there are many caſes which 
have carried the doctrine of ſatisfaction a great way. 


"WW 


Legacies natu- Tn later caſes the court have ſaid this doctrine has been 
rally imply a 


| bounty, and Carried too far, for legactes naturally imply a bounty, and 
therefore on the therefore, though the court of late have not altogether diſa- 
— 44 og vowed this doctrine. of ſatisfaction, yet they have been very 
court have of  inclinable- to lay hold of any circumſtances to diſtinguiſh the 
1 late laid hold on latter from former caſes. The conſequence of the ſon's car- 
Wit to dilin- Tying on the trade with his father's ſtock, was, that the 20001. 
_ ih the latter Was a debt upon his father's eſtate in his hands, or more di- 
from former rely and properly a demand upon his father's executors, 
caſes. | There is no pretence to ſay, that the principal of the 10,000/; 
. can be a ſatisfaction of the principal ſum of 2000. to the 
mmother. Nor is there any thing in the will that declares this 

[ | 98 ] to be a ſatisfaction of the intereſt of the 2000/. But the 

+ - point of time it is ſaid is fo trifling, it being only a month, 
ttat no regard ſhould be paid to it, but though a ſmall one, 

yet it is a circumſtance that the plaintiff has a right to lay hold 

of, to take this out of the caſes that have been deemed a ſa- 

tisfaction. For according to the rule of this court, a legacy 

| that ought to be deemed a ſatisfaction muſt take place imme: 
5 diately after the death of the teſtator: for the debt, whether 
of a principal ſum or for intereſt, is due at the death of the 
teſtator, and therefore the legacy muſt be ſo too. 1 ; 
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in the Tine of Lord Chaticellor Hardwicke. | 87 

What L have faid hitherto, I confide to the ſatisfaction of This court 
hes; for Lagree the caſes of ſatisfaction of portions have gone barge wo 
irther; for where both! the proviſions move from the father bering eſtales 
> the. fame- perſoris, and for the ſame purpoſes, this court, twice, will 
thich always leans againſt incumbering eſtates twice over, 1 
il overlook little circumſtances of tinie as to the payment of time as to the . 
he two ſums to children, if it appears to be a double portion, Payment of the 
bd a double proviſion for younger children. But that has R > gh 

a ae 43 | ne children, where 
ever been the rule with 7 to debts, where the funds for both the provi- 
ayment, are appointed by different perſons. The intereſt of „ move from 
he 20001. was part of the proviſion and livelihood of the mo- pe —_— 
er, and a debt upon the eftate of Godfrey the father in the the fame pur- 
ands of the ſon. Now ſhe might have lived till within a day poſes... -* 
the time, which was to be the commencement of the pay - 
gent of the intereſt of the 10,000. to het, and yet not have 
ken intitled to it, and therefore could not be a ſatisfaction. 
lor there is no caſe to make a legacy a ſatisfaction of a debt, 
here the legacy is not due at the time of the teſtator's death, 
ut is made contingent, and to take place at a future day. I 
nt for a caſe from the regiſter, which I thought like this in 
ſtance; though it does not run guatuor pedibus, and that is 
e eagle of Crompton, verſus Sale, £4. Caſ. Abr. 205. before 
ord Chancellor King.“ I lay no weight upon tt or not 

1 P e 
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en * * . . 3 3 4 _ 2 es "2 - DOE: 6.0 ; 8 a 2 . * 3 
1 A. by 5 ſix ſeveral annuities for lives, three of 10l. each, and thiee! 
4 zl, esch, ta be paid out of his perſonal eftate ; and gave all the reſt of bis 


al and perſonal eſtate to E. his wife, whom he made ſole executrix ; the_ 
nuitants were his filters and their children; and about two years after the 
e makes Ver will, and gives two annuities of zl. each to two of the gl. a-year 
U- WWiuiges itt her huſband's will, but gives ſuch annuities to them and their heirs 
ol, WF cile they happen to overdive H. who by ber huſband's will had iol. per ann. 
li. e: the likewiſe gives another annuity of 101. to C., and her heirs, and 
dither of zl. to D. and her heirs, who had each of them the like annuities for 
rs. e by the and's will; but in the diſpoſition of thefe” annuities, the takes 
ol. WW manner of notice of her huſband's will; or that they had any aonuiies thete-: 
he en them; arid the only queſtion was, Whether the four annuities given to 
perſons in fee by the wife's will, ſhould be taken to be only in ſatisfation 


his Wi the ike ancuitics for life, given tothe ſame perſons by the huſband's Will? 
the it was argued that they ſhould, becauſe the huſband's annuities being pay- 
th. eber of his perſonal eſtate, and the wife being his executrix, ſhe was in the 
ect a debtor for them: and wherever a perſon by his will gives a le- 
ne, great or greater than the debt he owes to the legatee, it has always 


aten to be a latisfaction of the debt; but per Lord Chancellor, this doc- 


(a. de has already been carried too far, and he ſaid he would never carry it far- 
| for though it is true, „a man ought to be juſt before he'is bountiful,” 
acy Ws therefore (hall be preſumed to pay a debt rather than give a legacy to the 
ne- Ws perion, when it is the ſame ſum, or more than he owes him; 8 Why 


be not be both juſt and bountiful, When there are aſſets to anſwer both, as 
the preſent caſe; and there can be no pretence to ſay that the two firſt an- 
ties of 51; each can be à ſatisfaftion of the like annuities given by the huſ- 
ad, becauſe they are given upon the contingency of over-hving ſuch a one; 
Mich has not yet happened, and poſſibly never may; and then ſhall the an- 
lies for life which are certain, be extinguiſhed by giving the ſame perſons 
Vor, III. 8 annuities 


83 ufs argued and determined 


deing aſſets here, becanſe it is owing to an aceident there 2 
nmaiot; and therefore this caſe in the reaſoning of it comes ven 
ſtrongly up to the preſent. For whether the poſtponing th, 

l legacy is a month only, or a longer time, it makes no min. 
PTT © 1 113i” 10irÞ: 9ano!"2vrle tl 
75 90 'J]. Wherethe court decrees a legacy to be a ſatisfaction of 
Where à legaey debt, the court gives intereſt always from the death of the 
3 decreed to be teſtator. But in this caſe here is ſomething further till, ang 
debt. e that is a bond given by, Joſeph-Sewell to Mrs. Godfrey the 
court gives in- mother, for the 2000/. dated the 16th of February 1729, 
.... ͤ ͤ . 0K the pow 
101's death. given her by her huſband, does empower the ſurviving execu- 
tor to lend and advance the faid principal ſum of 20001. tg 

Joſeph Sewell, he ſecuring to her the intereſt of the 2000 

during her life. It is true the act of executors, cannot alte 

the right of parties, but it ſhews they underſtood it to be n 

ſatisfaction of the 20001. This queſtion would never hast 

been ſtarted, had it not been for the deficiency of aſſch 

Another circumſtance is the decree in July 1736, on the 

will of the ſon. There was no imagination that the legacy 

of the 10,0001, was intended as a ſatisfaction for the 20001, 

or the intereſt of it; for if ſo, it would have been mentioned 

in the decree as to the manner of taking the account, bit 

inſtead of that, there is a general direction only to take an a:. 

count of the debts of the ſon, c. therefore I am of opinion 

that the 2000/7. muſt. be conſidered as a debt, and the legacy 

of the intereſt of 10,0001. was no ſatisfaction of the intereſtd 
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I be ſecond queſtion is, as to the preference; and fyſt wit 
reſpect to the perſonal eſtate... All the ſubſequent -queſtions 
are upon the foot of marſhalling aſſets; but I ſhall lay theſ 
out of the caſe, for I am of opinion this legacy of 10,0001. 


not intitled to any preference. 
r 8 Sinns $1443 2 MH. Sd 7 6% MM +4 +1] g a Ta 
| n & 4.42 465% 7 | ge + ont 44 4 Bong - = 44 CITE 1 | us at ae 
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| I . 145 al 24 be, J 6 28 $5.4 af 124 p , K 
_ 5 annuities in fee on a contingency, which may never happen; and if that bef 
1 0 as to theſe annuities, there is no reaſon to imagine the wife had a differently 


tention as to the others; or that ſhe intended two of them ſhould go in ſatisla 
n - tion of the like annuities given by her huſband, and the other two not; andi 
WE caſes when a legacy has been held to be a fatisfaftion of a debt, are, whit 
11 | the debt was owing by the ſame perſon Who gave the legacy, but if fuch| 
| — gacy be given upon a contingency or to take place at a future day, it is 90 
1 tisfaclion of the debt; and therefote in the principal caſe it was decreed i 
1 | | the annuities given by the wife were diſtinct additional annuities, and not i 

enlargement only of the huſband's annuities, from an intereſt for life to an 

tereſt in ſee, as it was urged to be; and the court held that the anpuital 
| thould take both. Vide Cal, 7 oy 7 3 


* - + 
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in the Time of Lord Chancellor Hardwicke. 99 


> For where legacies are given to perſons of the ſame degree pf be. court will 
, - . - PPE not ſtrain to pre- 
TH relationſhip, the court will not ſtrain to preſer one legatee fer on- ae 


o another, but will let the general rule of equality take place, to another, but 
nleſs there is ſomething inſuperable in the will, that does not Where there is 


uſtify the court in doing it. By the ſon's will, the real and 1 


i erbnal eſtate is charged to the payment of this 10, oo0l. to general rule of 
he is ſiſter Sewell's children. | equality take 
nd | place. 


As to the point of time I lay it out of the caſe, for there ( 100 
ever was a rule in this court that appointing a legacy to be Appointing a 
ad at a different time, will give a preference to that legatee; wer wa, pn 

1 . Pal at a 0 iffe- 
ut where there is a deficiency of aſſets, all the legatees muſt rent time will 
bate in proportion. The teſtator's charging his per/onal as not give a pre- | 
ell as his real eſtate is ſaying no more, than what the law ©» 


"me 3B for if it had not been expreſsly charged by the teſtator, _ — 
N Fi e court would have directed it to have been firſt applied, and 25 


erefore no argument of preference can be drawn from thence. 
[ do hereby charge my eſtate both real and perſonal with 
the payment of 10,0007. &c. Item, all the reſt and reſidue 
ich ſhall remain after payment of my debts and legacies, 
e eise to the truſtees upon the truſts therein after men- 
oned, _ It was ſaid this is a prior charge. Suppoſe the teſta- 
r had firſt applied theſe words to the 10,0007. then repeated 
em again to the legacy of 5000. Cc. what would this have 
ome? Why, all the legacies would have been equally a 
arge on the real and perſonal eſtate, and not one more than 
e other, | 9 8 


Therefore I am of opinion, as a man cannot ſpeak all his | j 
ords at once, and as it is no matter how the clauſes are. Pe i 
laced in a will, it is no more than a general charge of all his | | 
racies upon the real and perſonal eſtate. At the beginning 

e teſtator has taken care to charge all his eſtate with the 

wyment of his debts. This would have been ſufficient to 

arge the real eſtate, if the perſonal eſtate was deficient. 

here is therefore no ground to ſay that this legacy ſhall have 

e priority of the other. This is ſuch a conſtruction as a 

urt of equity would incline to come into, becauſe it is 

King an equality between the Jegatees as to the loſs which 


aud bis happened, who are upon the ſame foot of relation to the 
"+ This is my opinion as to the reſidue, the next 


Eltion will be as to Mr. Chute's client Rivers Dickinſon, 
mom the teſtator has ſpecifically deviſed a farm of 3ol. a 


As to the caſe he put, that ſuppoſe A man deviſes all his. [ 101 
 ellate to A. and afterwards a particular farm to B. this 4, man deviſes 


all his real eſtate 
N 2 would toA.afterwards | 4 
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| Where a teltator - But it is e where there is a charge 1 A tia 


_ varticular one 


brothers and ſil- 


and not other. “ twenty-one, that then and in ſuch caſe the legacy or leg. 


— ——— bo cad. cout — 
— . 2 APO > A AI Ld 
W . 


« varticutze * would be an * out of the e A wed 1 


em 10 B. it is mit it. 
an exception 


out of the generality to A. ; | ſs Bp | £673. 16410888 


14 


charges all his 
. 17 upon all his eſtates for payment of debts, for there the Pl 


went of debts, Viſee muſt take ſubject to that charge; and if the reſidue i 
ine deviſee of a not ſufficient to anſwer the debts, the eſtate deviſed to River 
a N Ke Dickenſon muſt in the next place be applied for that purpoſe 


LH. oy His lordſhip decreed the defendant to Pay the intereſt n 
the 3000k. to the plaintiff. 
| 
Car 38. Heath ver /. Perry, July 9, 1744. | 


PERSON by his will “ gave 1000. a-pic 

"A. © tb five brothers and ſiſters, (but who were no reh. 
re, or . < tion to him) to be paid to them at their reſpective ages of 
8 twenty-one, in caſe they ſhould reſpectively attain that 
pad to them at 46 age, and not otherqviſe ; and if any of them ſhould hap. 
$4 WEN a6 pen to die before they attain their reſpective ages of 


lein that age, 


A deviſe to five 


wiſe; and if any & cies of 1000. ſo given to them reſpectively, thall be 
f 1 ö 
eee e utterly void and of no effect. 


legacy or lega- 
to be ut- 

Cy Arg The legatees brought a b. ll for intereſt on their legacies; being not entitled toth 

p meni of their legacies immediately, they ſhall not have interelit in the mean time, nor the 

priacipal particularly ſecured to them till they ſhall arrive at the ages of twenty one. 


Then comes this clauſe. And I do hereby ive Wy 
tt executors full power and liberty, during the reſpec gi mi. 
<< norities of the five legatees, until they ſhall attain thei 

ages of twenty-one, or the legacies otherwiſe become 
e void, to lay the money out in mortgages or other ſecuti 

ce ties for the purpoſes and on the truſts of this my will, and 
eto call it in when they pleaſe, and my executors not toh 
e ſubject to any Joſs Wt may happen; and makes Bai 
e Heath his reſiduary legatee.” The bill Was brought} 
the legatees for interell upon their legacies. 


Mr. Talbot for the plaintiffs cited Nicholls ver / Ofbo 
2 P. Wms. 419. and Taylor ver/. Johnſon, 2 P. Vins 50 


Lord Chancellor. Caſes of this kind, Boro far a legatth 
who is not entitled to the payment of his legacy immediate 
ſhall have intereft in the mean time, depend upon partic 
circumftances. Some upon relationſhip, ſome upon the ft 
ceſſities of legatees, ard moſt of them upon the particud 
penning of wills ; and there is hardly one caſe which can! 
cited that f is a precedent for another. 


Se 


in the Tias of Lord Chancellor Hardwicke, 


narrjage, OT Fee, 5 | 402 


* 


e eaſe of Onſlow ver. Smith, and by that it appears to 
ave been heard before Lord Cowper the 5th of July, 8 Ann. 


11 5 
90 here the legacy was given at twenty-one, and yet he directed 
ge money to be laid up in the mean time till it was ſeen 
de bether the legatee would arrive at twenty-one, and in a new 


was held ta be no veſted legacy. However, this direction 
nay ſhew Lord Cowper's inclinations, yet it is not an abſo- 
te determination, and therefore is no precedent. As to the 


d a daughter, and an only one, and alſo a veſted one, pay- 


nance was allotted to her during her minority out of the 
ery intereſt of the principal ſum of 30000. . 


n I ſhould haye had ſome doubt. The truſtees had paid 
er the ſurplus for ſome time to Mrs. Bourne, but ſtopping 
ver hands the plaintiff brought her bill, and the cauſe was 


ere, the 80 J. per ann. was actually given to the mother 
dr her maintenance, though indeed, as it was the caſe of a 
wuehter, if the teſtator had not provided a maintenance, ſhe 


tetted to be laid ont in land for the benefit of the reſiduary 
ſee, and that nothing was given to him but what was 


and therefore the court was willing to ſtrain in 
Nour, . N i t > , = 4 Rt g 


But though this was determined by a very great man, I | 


ered to be inveſted in land: Tt was a diſinherited daugh- 5 
- 


91 


gome things are certain in theſe caſes; for if a legacy is where a legacy | 
1 generally at marriage, or at twenty-one, then the veſt- is given gene. 
1 3 2 | | : 0 r 2 arri- 
g ang time of payment are the ſame, and ſhall not vel} till e, fr ai. 
„ te veſting and 
- timeof payment are the ſame, = 


To go one ſtep further, where a legacy is actually veſted, n 5 
b if given tq A. p ayab le at rtoenty -one, yet it ſhall not carr) veſted, as if 
tereſt, unleſs fomething, is ſaid in the will, that ſhews the given to A. pay« 
e ene the mean time. eee 
But all thęſe caſes are ſubject to this exception, if it is in intereſt. 

e caſe of a child; for then let a teſtator giye it how he ey ns 
vill, either at twenty-one or at marriage, or payable at tator give ©lc- 


enty-one, or payable at marriage, and the child has ng gacy how he | 
ther prayiſiqn, the court will give intereſt by way of main- |, either at 


. , J 21, or marriage, 
enance, for they will not preſume the father ineicious, or or payable at 21, 
\ unna a 11d deſtitute. -I have a note of or marriage, and 

unnatural, as to leave a child deſtitute. | I have a note of or marriage, and 
other proviſion, 
the eourt will 
give intereſt b 


way of main- 
tenance, 


mſe between Onſlow ver/. Draper the 27th of June, g Ann. 


ſe of Bourne uerſ. Tynt (on which a ſtreſs was laid in 
icherly ver ſ. Vernon,) 2 Ventr. 346. that was a portion 


le at a future day; a ſtrong circumſtance there, for main- 


(1031 


ard before Lord Keeper Finch, when he firſt had the ſeals, 
a the 28th of June, 31 Cha. 2. Conſider the objection 


ould have had the intereſt for that purpoſe, But the court 
d hold of this ſingle circumſtance, that the 3000]. was not 


The 


4 | 


1 . * * 85 2 n - % 89 3 
Fr 92 : | 59 We Caſes argued and determined n Kt 
28 ve „Tue caſe of Phillips verſ. Carey was clearly a veſted b. 
| of s debt due ts Sacys and only the time of payment was poſtponed; it wax 
dhe eſtate is a ſum of 10004. and part of it out of a;ſpecitic debt due t, 
W ** the teſtator, therefore this was a ſpecific legacy ; and whe: 
Kalli ſpecific, ther the whole or part of a debt due to the eſtate is given ax 
4 conſe- a legacy, it is equally ſpecific, and therefore a diſtinct tres 


ently a diſ- -. GA Corte 8 . 
Jr gras and diſtinct fruit; but where it is only given out of the great 


giſtind fruit; tree of the eſtate, there is no ground to ſever a branch from 
but 0 deer out it in favour of a general legatee. The next is Acherley ver 
55 115 a8 45 Vernon, 1 P. ms. 783. By the will that was not a veſeg 


; rqund to ſever legacy, but was made ſo by the — == 


A branch from Whether Miſs Acherley was entitled to the intereſt of the 

ps: as of -. 6000 1. before twenty-one? Lord Macclesfield gave it as hi 

© Wet * opinion ſhe was. Beſides, Mr. Vernon put himſelf in the 

place of a parent, for ſhe was the daughter of his only ſiter i 

and heir at law, and he calls it @ portion, therefore ther 

155 vere ſtrong circumſtances to make it a veſted legacy; but the 

governing circumſtance was this, that the teſtator had direcdel 

| +»  - the reſidue to be laid out in land after zhe debts and lepacir 

i were paid; and Lord Macclesfield was of opinion, till dehtg 

And legacies were paid, nothing was to be laid out in land. 

The queſtion is, Whether any of theſe caſes govern the pr 

| ſent? and Tam of opinion they do not, therefore the vi { 
8 [ 104 ] muſt be taken into conſideration. The legatees are mer | 

ſtrangers to the teſtator, and therefore it is plain he intende 

they thould be contingent, and to wait the event of their at 

taining twenty-one. If the teſtator had ſtopped after thi 

words, in cafe they ſhould attain their age of twenty-on@l( F 

and not otherwiſe, I ſhould have thought it had not bee 

merely a poſtponing by reaſon of their nonage, and for thre: 

legatees conveniency, but that he intended they ſhould no 

veſt till twenty-one ; but he goes on, and in caſe any of then A 

mould happen to die before they attain their reſpective e 

of twenty-one, that then and in ſuch caſe the legacies 

wen to them reſpectively ſhall be utterly void and of noe 

"7 fed. The legacies are merely contingent, and directed t 

ſink and merge; this plainly ſhews nothing was to be take 

out for their benefit, but that it ſhould remain where it wat 

at home, as part of the old eſtate. There could be no double 

inleſs for the following clauſe, which is what the plaint | 

chiefly depends upon, © I do hereby give my executo 

“ full power and liberty during the reſpective minorities 

_ & the five legatees, &c. (ſee the clauſe.) It has been i 

ſiſted for the plaintiff, that this clauſe brings it to the caſe 

Acherley verſus Vernon, and Bourne verſus Tynt; and th 4 

though they ſhould not be intitled to the intereſt now, jag © pl 

ſhall accumulate in the mean time, till they arrive at th 
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in the Time of Lord Chancellor Hardwicke. 


if itwenty4one.” If there had been a particular direction 
9 the beteßt of the legatees by name, there might have 
wa tae weight in it. I lay no ſtreſs upon its being a 
for 1 do not take this to be a direction to lay it out 


* s 4 — * v 
* 18 
„ „ „ SY c 6 at 


4% 


Tp. 


de benefit of the particular legatees, but equally 8 . 
þ refit of the reſiduary legatees. For the purpoſes and upon 


the truſts, Sc. What is the meaning of this? Why, to 0 3 wei 
(ver all the proviſons of the will, as well for the reſidua xp, 
© the other legatees. Therefore there was no obligation 
q the executors to ſever a particular ſum of money to 5 
b net; the legacies for. the plaintiff, and other particular (01 
pit it is ſtronger ſtill, for he directs the executors either 
yall in, or to continue the ſecurities they ſhould find ſtanld - 
Volt at is death, Which empowers them to do it without [ 105] 
in regard either to the intereſt of reſiduary legatee, or the 
ticular legatees. There is another thing, which ſhews 
at the teſtator knew he had given them as contingent lega- 
is, for he expreſsly calls them contingent in this clauſe. 


Therefore, I am of opinion, that the refiduary legatee is wy 
od to che intereſt in the mean time; nor are the plaintiffs 

eg do have the principal particularly ſecured to them, till 
alk arrive at their ages of twenty - one, but to be laid out 
ile benefit of all the legate s. 
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J r LET 
Swanton ver /. Raven, July 10, 1 744. C4 39. 


x 
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uss AN D and wife join in a fine of the wife's A fe by bur- 
lands to a purchaſer, and afterwards the huſband alone band and wife 
ares the uſes of it by articles. The queſtion is, Whether it. oY * = 
4) 4 1 "FFT. | | * f: F: : n u 5 
8 bind the wife? r n lied the uſes de. | 
ä 
Lord Chancellor. As no other deed is ſhewn that declares 3 
Rent uſes, and the uſes declared do not vary from what the 5 _ Gees 
intended, it thall bind her notwithſtanding z/ and there- decläring git. 


kl years ſince her huſband's death, for poſſeſſion, on ſug- the uics de. 


Wn that ſhe is not bound by the fine, as ſhe did not join 3 


I articles with the huſband, in the declaration of the uſes, the wife intend- 
1 | her notwith- 


ſtanding. 


3 Lacon verſ. Briggs, July 11, 1744. [LL 40S oe 


HE bill was brought to be let in as a creditor on lord: 
| Bradford's eſtate, under a direction in a former cauſe. © / 


Ide plaintiff, adminiſtrator de bonis non to his father, who As eaccutor of 
tmrd or attorney to Henry earl of Bradford, from the! » bouſe feward 
! e "4 | year Lord Brad- 
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be bill which ſhe has brought after an acquieſcence of ferent uſes, and 


ed, it ſhall bind 


an — 

_ b; 
NV me 

3 =} x6 


Dekane ot rt 1710 bs) % inſiſte that his fathef had \feveral tan 
17 years, ſets up ſums of money due to him; but knowing lord Bradford's 
3 . tg averſion to buſineſs, did not care to. preſs him to ſettle ac. 
for bufinets counts, eſpeclally as lord Bradford, who was lord lieutenant 


* 


done by his te Of the county of Salop, had promiſed! ti make him clerk; df 
tator to which the peace, The defendant fir Hugh Briggs, executor of lord 
the repreſenta« Bradford inſiſts upon the ſtatute of limit 8 | 

tive of Lord Bradford; inſiſts upon the ſtatute of limitations. 
* Bud on — ſtatute 4 yp mitations. 'Satisfa@ioh to be preſumed from the length d 
me, for it is not to be jmagi 4 1 eee Nlaintiff D 
been quiet under Eh I 5 14 5 70y thidg je agg eg | i or Beau ing 
OE bs 106 Mr. attorney- general; council for the plaintiff, atgued, tha 
ſuppoſing the ſtatute of limitations is run, yet, tliat my lord 
| | Bradford's will creating a truſt of his real eſtate, for the pay. 
ment of his debts has taken it out of theſtatute; for notyith- 
ſtanding the plaintiff may be barred at law, yet in equity it ist 
AJeaebt in conſcience, and the will is in the nature of a new i 


ſumplit. 


Lord Hardwicke put it upon thie defetidunt's ebuneil, 
ſhew how this caſe differs from thoſe where a truſt for pays 
ment of debts has revived the debt. RW, 


* 


** 


Mr. ſolicitor- general, for the truſtees, ſaid; that it muſt bet 
certain clear debt, and not depending on an account, which 4 
_ equrt of equity will admit to be a debt, on ſuch a truſt eftate 
and to be taken out by it from the ſtatute of limitations. From 
the death of Lacon to the death of lord Bradford is no [el 
than ſeventeen years. For Lacon died in 1717, and lor 
. Bradford in 2734, and there is no proof of wy plication fo 
the pretended debt, but they have acquieſced all this time 
Another objection, he inſiſted, muſt he the expenſiveneß 9 
+, taking an account of ſuch length; and that the ſtaleneſs and 
improbability of the demand, would make the court very un 
cutors cannot; after ſuch length of time, check Lacon's ac 
585 counts. It is not poſſible to imagine, that the plaintiff would: 
have lain by ſo many years, if there had been any thing rei b. 
due, and therefore this alone is a ſtrong argument for the de m 
._ fendants. _ )VVVVVVTVVTVTCCCCCCCCC DN 
M!. Brown, in reply for the plaintiff, faid, none of tg” 
ttruſtees have pretended that they have found a ſtated accoun 
among my lord Bradford's papers, which is a preſumption tha 
'- ***  thereis no ſuch account, for if they had diſcovered any fuc 
they would not havereſted altogether on the ſtatute of Jindill 

tions 1900) en mares rf ed fe Lc” 


—_— ord. Chancellor, An account is demanded at ſeed 
hand by the repreſentative of a houſe ſteward, and it has bet 


-  --  Anfifide, that there is an open one between him nd 


. 


ni of ion, that if L ffioutd decree an ãccbht t be taken 1 107 ] 
5 Ffhould make one of the worſt precethernz that a 
fecit can make, for diſturbing the peace of families. 
demand clearly” barred by the ſtatute of limitations, 
1 1 Ad equity.” The defendant, in His 'anfiwer; Pris 
is oy 755 Bovey migtit ten kinn; who was the ekecuror 
I h. after the. eath of: the ark of Bradfetd, #hi4t there 
151 an account depending. atid money due ig Lacon. 
it then Kr Hugh Briggs n c His belief of 
t to the föformatian 0, and ät the ſaßtre tine Xo 
ts "the Mature. 3 en ge ban 


ano mud unn 7:1 mode our? 
Now "won muſt be a direct admniffion of a debt, to tale it Fe take « debt 
pf the Katute of, limitatiqns ; though there have been Teve- tate of Kine. 
Vaſes it law Where this has not wo — Jr Urleſs tions, there 
egit attended with an 5 723 15 W mult be a di- 


77 5 
: 5 7. rather too hard. Wha, the 8 a fe, rect admiſſion 


#3 


only his belief, and notyithſtanding; H Mam on veral caſes it has 
135 'of” limitations irt behalf of his teltatoy, For if à been beld there. 
tos: that a creditor told him there was Fomethi due, + mult be an ex- 


may give credit to it from the opinion de His bf his vera 10 = 


and yet if he inſiſts on the ſtatute, that will notwith= 
li ben bar to the demand. 1 * e 


U Hebud 4 question, 18 on the truſt on dhe y wy a 
25 e earl of Bradford. It is rſt eee. ther Al ee 0 
uſt of a real eſtate for paymetit of debts, it has beeti why . 
inn debts which have bien barred by the gatute v tihi- — — 

and that they are entitled to be paid: as well. as tht. red by the Be. 
—— But 1 have often wondered how this rule at nn Pen 
& prevailed; and judges have always grumbled at it, though. COLIN eos 
don eſtabliſhed in equity. Vide lord 6 e e in eee in 
Huge of Lords, Nirnaty y, 1727. 1 74 | Equity, judges | 


have always 


* ITE 


4 > 01861 


ſtale debts, it is.in.a plain and clear hen 0 eſtate has been 
0 x char ged in ſo looſe à manner as this, is, with; A debt affected by ſuch 
It m di K. nw ages vcd to 5 tal en. - is it a plain 
Wm ele 1570 5 p 955 * P 
4 44 3 55 1 154 ? I, caſe, and nor 
Ih 01 laut 12 3 911.7 e depends on. an acnouint to be takek 


Trepe TY no ace e of /any y demjpd, or fertlin 17 £ 168 . 
hs li ime, of the Reps 4 , hor of .any,d RIP, or re 
t 6405 ee e ie death of the fteward to ol | 
ahrd x death, whic is ſeyenteen years. It is not proba- 
kany f in could be « to Mr. Lacon; all that is pretend- 
bas ak his . had by adwiiffion of ohe of 
S, that it a ebt. he court in ſuch 4 
l. . "RE 08 eus 


Fa Is i 


le . Tine 57 Lord Chancellor Hudaieke. 5 | TY 


fe, of it, and in ſe- 


LS * 
n 
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Ee been tr truly ſaid, that,where teal eflate ge GEE bee 
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38 - Be «4-1 Gaſes argued and determined 
1 eaſe an: this: gught to preſume ſatisfaction from length of 
dime, becauſe it cannot be imagined, if any thing was really 
won, due to Lacon, that he would have been quiet under it, The 

court would lay the party under fuch difficulties in tak 

this account, that ĩt would be unequitable to direct it upon a 

ther grounds, but from the latitude and extenſive conſtruc: 

tion which caurts of equity have put upon truſts on lands fu 

payment of debts, Beſides, as Lacon was a domeſtic fiewar 

there muſt have been ſeveral large ſums of money received 


7 4 


and paid, without any writing or vouchers between, don 


oi 


Bradford and Lacon. Therefore it is impoſſible. to die 


al art account, without injuſtice being done to the defendants i 
, e ↄ , we 


pon all the circumſtances. then, and after ſuch gra 
length of time, I am of opinion, that this bill, ought to by 
diſmiſſed; and it has been truly ſaid, that it will be charih i 
the parties not to direct ſuch an account; but in conſider; 
tſtiion of fir Hugh Briggs's admiſſion, that on the information 
of Dovey, he did believe there might be a balance to Lac 


4 
* 


Te ul dit the bill without cos & 
enn. The Attorney-General verſe Price, July 13, 1744. 

The juriſdiktion AY information has been brought rela ting to the ſchool 
r k Barkhamſtead, a charity founded the ſecond and. thir 
does hot extend years of Edward the ſixth, by act of parliament, . 


deen arne Lord Chancellor. Though this court has a general ju 
: appointed, for diction over charities, by iſſuing a commiſſion, and -likenil 
L 109 J can give directions for the management of a charity; yet ti 
ber he ea His does not extend to charity-ſchools, where local viſitors'3 
| heirs have a Sr goon ou ae . x4 
right. appointed. If there is a private-viſitor, then he and his h 
aue a right. If there is a publie endowment by the cro 
then a commiſſion may iſſue from this court to inſpect 
charity, and the application of the money. But if by letter 
patent, or an act of parliament, a local viſitor is appoints 


* 


over Charities 


1 
£f--T(3 1 


+ +.» this court cannot interpoſe. ns +0 ns 
© Local viſitors. The warden of All Souls is the viſitor here ; but the mis 


| | wor fomrcoven fortune of this caſe has been, the reward is ſo ſmall to the 


to three years, ſitor, only thirteen ſhillings and four-pence,. that he has ne 
yet, if theß thought it worth while to exerciſe his viſitatorial authority; 
4 aaa wood Mo may poſſibly give the viſitor an augmentation hereafter : 1 
| Plainis g : r re * ** 
within that cal viſitors do not viſit but from three years to three yea 
1 yet they may, if they pleaſe, hear complaints within dn 
time. This is a ſchool of a very noble foundation, and oug 

to be taken care of: but I do not fee any evidence of inipre 
per behaviour in the ſchool-maſter and uſher, All that 


4 1141 proves 


\ 


— 


in the Time of Lord Chatcellor Hardwicke. Bs 
1 e of ſcholars, but that declenſion does not 


them. r There is evidence, beſides, that there is another 
wool for teaching Engliſh and arithmetick, which has been 
üminution of this ſchool in reſpect to number, parents 
uſing rather to ſend their, children there, | _ 


think them very much in the right of it; for ſending 
: Iren of the lower ſort of people to a Latin ſchool, gives 


ndry and trade, which is more ſuitable to their degree in 
Lord; Therefore, as to this part, the information muſt 


diſmiſſed with coſts, | Ee wh | 7 
Next; As to the account. The poar are intitled to the 


ume that the maſter and uſher of the ſchool have received 
vents ever ſince, who are made a corporation for that pur- 


irs are neceſſary, and to make the maſter and uſher all juſt 
bwances, As to letting the leaſes for the future, one con- 
Eration is, whether I ſhall let for the improved rent, or di- 

© fines to be taken ; and I ſhall have a regard to the poor; 
ll, to prevent the rich from taking it to themſelves, I will 
ger the ſurplus ſhall be paid to ſuch poor as are not main- 

bed. by the pariſh. I will leave it to the maſter, to enquire, 


cuſtom of the country. The leaſes I direct to be let to 
belt bidder ; and whether upon fines, or the improved 
Vent, proper covenants to be inſerted for the tenants to 
© the houſes in repair, and to pay all the charges of ſuch 


powered to augment the ſtipends of the maſter and uſher, 
In what proportion, till the cauſe comes back again after 
[ Jones verſ. Jones, July 16, 1744. ö 
A bill was brought to ſet aſide a leaſe for forgery, and 
ages no other fact againſt the defendant, but by way 
Mlcement only, that there were fraudulent circumſtances 


ng this caſe ; but the plaintiff does not by the bill make 
= and difiin& charge from the forgery ; and beſides, 


po be relieved only as to the forgery. 
i \ — 91 9 


# 


m 2 wrong turn, and takes off their inclination to huſ- 


wins, after the maſter and uſher's ſtipends are paid, and re- 
There are twelve leaſes expired, and if not let, I muſt 


Fs 7 
9 ö 
7 TE 7 F 


: efarily ariſe from the miſbehaviour of the ſchool- maſter or 
ther - "ſor this may depend upon a ſuperior or inferior ability 


To ſend chil- --; 
dren of a lower 
ſort to a Latin - 
ſchool, gives 
them a wrong 
turn, as it take 
off their ipcli- 
nation to huſ- 


bandry and | 


ti ade. 


— 


e. However, I can direct the maſter to enquire wliat re- [ 110 Ji 


* 


jether letting on improved rent, or leaſing upon fines, be 
the benefit of the charity, ſince a great deal depends upon 


rs, I will reſerve the conſideration, whether the court 


- £ ASE 48. 


A bill charges 
forgery ma 
leaſe, and prays 
to be relieved 

againſt that, but 
by way of in- 
ducement only, 
mentions there 
were fraudulent 
eireumſtances 
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Ona upon the ceeded on the point of the fraud. remember a caſe be 


1 OR 
attending this I was ob ed 3 the 3 8 33 the 


la 
— 1 cannot | 0 ON { Upon this þ part of the caſe, becatiſe they f 1 


ſtinct charge not p ut it ß * properly y in iſſue, 'fo that the defendant has' 4 


from the for- abit 9 hing his defence, or givin anſwer | 
NT 4 10 retended auc and in} polition ;\ and NY, if there] 
who were par- any raud inbſted te to be 3 in the 5 5 who yere Parties ftij 
tics to the leaſe, leaſe, and' who haye been guilt of a . truſt in u 


and to whom 


the krund ig im- in the truſts into executi h, the n bus apt to Fl 
| puted/before the made them parties to the faite © 2 % g 

court; and for 
. of this the d clendant's council objekted to the plaintis going on "Lit the 345 | 

ardwicke ſaid, 2 there had been already 'a decretel order, aud an iſſue to tty the 3 
brought on now u * the equity reſer ved; che only method to aſſiſt tee wor to lad 
caaſe ſtand oyer, an to allow the plaintiff, on payiug the coſts of the day, to-bring Ps 
tal- pill. in Which he may l the fraud, and to make the truſtees N 1 8 


2. % 8 Sr 


2 


_ Cyr 3 
An Md | Lord Chancellor. This cauſe has been LIT an ue 


for want o 


Ponies, muſt be oddly; and the objection for want of parties 8 
upon opening for thè rule is, that it ought to be upon opening the proce 
Ten Calera ings, and before the merits are diſcloſed. But it is frequ 
888 are known, that after a cauſe is gone into, and even baue 
diſcloſed." © heard, yet the court 15 ane to let it "NG —_ far | 
gf parties. 


Sir Joſeph Je Therefore the dierte, though it 18 = ken b in time 

vl mild muſt have its weight, becauſe, otherwiſe, the court cannot 
parties; on ap- the one hand, do juſtice to the defendant, and on the other 
peal, lord chan- ſhould be opfliged to diſmiſs the bill, which 3 is never db 


cellor King 1 re- 


verled hat or. NOW, thou h it was atte npted by fir Joſeph pb Jekyll formet 
der; and ever hut reverſed on an appeal to lord chancellor ing; and fin 
18 are that ſime, cauſes are ordered only to ſtand over on paying | 
ſtand over only coſts of the day, that the plaintiff may haye . an opportuti 
on paring the of making proper parties. In n this caſe, after there has be 
Kan de Plata one hearing already, and an ilſy e directed to try the forgen 
may have an and the cauſe Nee on upon ine equity reſerved, the obj 
Lead of tion 18 now made or want of. parties, and. nat. bete. A 
Peer. proper here has been then a decretal order, and ther re cannot be 
new examination in the cauſe, as it is cloſed, and publicati 

paſt, all that I can do to aſſiſt this caſe, is, by giving the pla 

tiff leave to bring a ſupplemental bill, and make a di 

% „„ > change et the fraud, and: the truſtees: parties. 7 


. IT the bill, which i is nowat hearing, had been oroperlyſrams 
points of relief | chat is, if it bad ſtated both the points of relief plainly and clear 
en firſt, the forgery ; and then, if the leaſe was not forged, 


tiff 
might, when that it was fraudulent ; there, though, the - plaintiff had 1 
the ease — prevailed to ſet aſide the deed for for, crys: e have pt 


e 30 +045 9 +2. er 


- 7 > go 


2 


n 2 


er lord Macclesfield, Who directed an iſſue « on the forgery, 
on the LY ; | , 


-v- 


- 
- 


in bs 7 ine of Lond Chancellor. bs ardwicke, 5 29 
of fraud, though 


the ;degd! bang found. not, to be forged, My lord Macglesfield he has failed in 
permitted che plaintiff, when. it, came on pan the equity!F©> ſerring de the 
ſerved, to proceed on the fraud, becauſe the charges in the bill decd for for. 
| vere diſtinQ».. But here there is no other fact charged but the be. _ 
forgetys and I mult,not ſurpriz e the e had no 
notice of the leaſe being impeached for fraud, and therefore 
is not prepared with any defence. as to the fraud, | 


Ithas den phjecied,, "there is tio receipt given A Ke L-44323 1." 
of te leaſe, for the conſideration of 3501. But it i J } 
not very uſual to give receipts for fines on the back 

1 Mae. Now, it is inſiſted by the defendants council, 

45 truſtees | pughtt ol be made parties, that if the plan- 
ff prevail, the defendant may have relief over 'agairift 
— who have been guilty of a breach of truſt, if they . 
not applied. the-, 350“, towards the execution of the truſt. 
There is another goint on the general head, which intitles ts 
defendant to have the truſtees before the court, and that is, 
| if the; defendant ſhould; appear to have paid the truſtees the 
F as he inſiſts he did, and it is no anſwer to ſays 
z that the defendant ought' to have brought a croſs bill. 
For, when a perſon 2 a bl: to ſet aſide àa deed for for- 
gery, fraud, and impoſition, it is his buſineſs to have all 
proper parties before che court, and the defendants are net 
obliged to bring a croſs bill. As this bill is framed, the de- 3 
fendant was excuſable for not making his objection, for want 1 
of parties, ſooner ; and therefore I ſhall direct the cauſe. to | 
ſtand over, and the plaintiff to pay the coſts of the day, and 
thereupon leave him at liberty to bring a ſupplemental bill, 
and to make the truſtees, or the repreſentatives of them, par- 
ties, who Joined in the leaſe of the firſt of pro? ie, 
And his Tordfhip directed accordingly.” F 


Ie Attorney-General ver Mitner, Joly 15 1764. Carn . 
ow e e 2897 . ar the dolls. Age hy 
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ANN Smith by her will, amongſt other 3 e As the legacy = 
* to the three truſtces goool. upon truſt, that 3 3 

* ſhould: diſpoſe: thereof, ins the purchaſe of lands of in- A. 8 was to be 

1 " herftance in fes-fimple. ta be ſettled to the uſe of ber paid out of a 


* grandſon Thomas Milner, and the -heirs.-of bus body z eue pod 
1 and for default of ſuch iſſue, Win the. truſtees, to fore the contin- 


convey the Erie th the Draper upon truſt that enen happened 


ten ſhould, withiti te op ch ee ſhould be 9e tak 


was to take 
other e mortgage, or fate, © ſome "part this caſe is , 


#29007. we fa 855 bequeathed” to bim, K ee of the nora od 


onght to ſink 1 in 
cc death favour of the 
heir at law. 
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though the fund out of which this legacy is payable is to be 
conſidered as land, and the legacy à eharge upon it, yet wit 


b See before, Elkin, 1 B. ms. 563. King verſ. Withers, Trin. Tem 
2 
oi- 2, 


a * ul ; 
+ FE - ” ie# 4 d & # * % ” " 
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For the heir at law and adminiſtrator of Milner the grand- 
ſon, it was inſiſted that the queſtion depends upon the nature 
of the deviſe itſelf, and the rule of the court falling in with the 
diſpoſition that is made : for this is a pecuniary legacy to be WP; 

| raiſed and paid out of land, and the conſtant rule is, that if 
the legatee does not ſurvive the time of payment, it cannot 

he raiſed for his repreſentative. This it was ſaid was unde- 
niably the caſe with regard to portions ; and there is no di- 
feerence where the legacy is given to a child or a ſtranger. In We? 
ſupport of which was cited Hall werf. Terry, Sth November be 
e 1738, Van and Clarke, 21ſt July 1930; both before Lord Wif* 
HFardwicke; for the firſt vide 1 Tra. Athyns 502. and for the 
CCC qr, 095 ET 3 e'D 


Tf * 


a 1 d 20174700 Ot een SOT eee 1n ee e wht een 
Mer of the Rollt (Forteſcue.) He ſtated the words & 
„„the will, and then ſaid the only queſtion- upon, it was be. 
"©" _." tween, the repreſentative, of Edward Lynch, and the heit 


A be whether, this, 2000... ſhall |fink inte. tbe ral 
ente or go to the fepreſentative of Lynch, The forme! 


decrec 
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ir the Time of Lord Chancellor Hard wicke, 101 


eres dogs not determine "oh 1 5 but declares the des 
fe over, to mach Is Hot hu 125 Tamgte , contifipency.z. z 


f his. ge⸗ 


"ro N lifetime rk A ner 15 " 03 unde 
e. grand Wh N e 0 ingeney ney lt. rings 942 d n burg 
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ate. wr 17 bar 10 3:9 DISC <1 0024.4 26 161 6 101 aid 
The expreſs: deviſe is, that 8000l. ſhall be laid dut in Money di- 
me and - veſted in truſtees for the ſeveral uſes mentioned: !<fcd to be 
the will The intent bf, the > teſtatrixo! was, that it "0 Aggies 


land, is con- 


Lok 151 ſettled as land: and it is the conſtant rule of the thdered as 
gurt chat when money is directed to beclaidcout in land, 3 yon the 
1] be confidered)as land, and the intereſt is directed to 800 reſt goes 


| das the profi 
rhe proftsofthe land would tilb a purehaſe made. . 


Opurchaſe. 


Ig 6 f, rHough this loc be Jooked Upon Wikia „ 
to, the: heir at 925 as to the legatee it ſhoufd bel conſidered as 


ended as money; hint that cannot be in this caſe,” — p-pcg 


ule the teſtatrix Min % it {hall be raiſed by mortgage.” — be- 
le, hich. 1 It muſt be out of land: eg the de, cane the will 


eminatiorr mult be the ſame with reſpect to the. leg Atee as 4 reds S | 


he heir at law: the heir at law will indeed have the adyan- mortgage or 


er of it; as L am of opinion it wuſt be conſidered as if to be ſales whigh:. 


| ; ſhew Ef; 
l Al edout of land. 03 PI13 316 1750 9 % by b 11 145 — N de oui . 
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hb conſtant. rule of e A legacy. Where a deviſe 
gen to the legatee to be paid at a diſtant time, as it depends is annexed to a 


n een the payment, and not the legacy, it ſhall veſt ; but if legacy, if the 

n egacy, it Mall velit ; but it 

er he deviſe i is not annexed to the time but the legacy, in that | nip 6p rake 
d Wc if ſhe Ges before that titne is come, it is a lapſed legacy. comes, it is lap- 


' ſed; but il 
, and to be paid at « future times there, as it def a on th t, and 
„A wall gen iintediarely. | 1 5 e 


1 00 * 
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A to this, it is plainly not os al after tlie death of kid's 
Mw Milner without iſſue, becauſe the eſtate was given as the 0 0 2 


rapers Company upon” his death without iſſue, ſo that 9 


La ſeems to beannexed to the legacy, and not given in Fr « ba, 
aer to be: paid upon that contingency... And I am not of T. pe ek 
far links Var "Oy Wl fuch a ye r as would 90 Out iſſue, and the 


legacy to E. I. 
. I bus 5 8 to * the ſame 
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n the Time of Lord Chancellor Hardwicke, 


E:.;1dren died before it became payable, and before they wanted 
here ſhe had both married, and was of age, and his lord- 
ip did not controvert the general rule where the death hap- 
ns before the portion becomes payable, This was to go in 
dition of the portion, and might advance her in marriage, 


er fortune. Therefore this is different from the preſent 
iſe, becauſe Edward Lynch did not live till the time when it 


on, Edward Lynch is quite a ſtranger, and the conſideration 


uthorities. Bulkley verſus Stanlake was a deviſe out of land, 
rectory. for lives, and it was decreed there the legacy ſhould 
e pad; but it differs from this, becauſe the wife by will 
eviſed the ſame eſtate to new truſtees'to diſpoſe of for the 


ory, and ſhe gave it upon that particular truſt ;. it could 


xr deviſe, though ſubſequent to that of her huſband's. In 
ames verſus Hancock there was a clauſe of entry, and it was 
ecreed not to be a lapſed legacy, but that it ſhould go to the 
preſentative of Elizabeth: But the giving the power of 


as a chattel intereſt that ſhould go to the executors. N 


The preſent caſe' does not come within any of the caſes 
ted to diſtinguiſh it out of the general rule; and though it 


ch as would go to his repreſentative if it was to be paid out 
t perſonal eſtate, yet as this is to be paid out of a real eſtate, 


le heir at law. 


Vuvedale verſus Uvedale, July 20, 1744. | 

AMES Uvedale made his will dated the 22d of Fe- 
J bruary 1736, therein reciting, that he had by leaſe 

releaſe conveyed to truſtees the ſeveral eſtates therein 
mentioned, in truſt for the plaintiff the widow as 2 join- 
ure; he thereby confirms the ſame, and wills that ſhe 
hould have the rents, &c. of the ſaid lands, &c. during 
6 Ty according to the deeds, and after her death wills 
wer the ſame ſhould be ſold, and the money ariſing by ſale 
Vor. nt. P 85 e 


bred with regard to childrens portions: For in thoſe the 


« the huſband might look upon that contingency as part of 


2s directed to be paid; that was the caſe of a child's por- 
f marriage is not an ingredient in the caſe. Pinbury and 


kin, and the caſe in 2 Ventris, were legacies payable out 
f perſonal eſtate, and not out of land, and therefore are no 


ave no other conſtruction but that, and it muſt be paid to 
e repreſentatives of the legatees, as they were dead before 


8 within the general rule, and ought to ſink in favour of 


ſt price, and to pay the debts and legacies of her huſband 
ot paid before her death: She had the ſole right of the 


ntry was as much as giving a term of years till payment, and 


ſuch a legacy as might be veſted in Edward Lynch, and 


171 


C 48244. 


J. W. by his 
will direQs his 
real eſtate to be 
ſold after his 
wife's death, 
and the money 
raiſing there- 
from, to be 
equally divided 
between R. U. 
and ſive other 
perſons ʒ the bill 


104 3 Cuſes argued and determined 
is brought by tc thereof, to be equally divided between his nephew Rob 
_ * * Uvedale, and five other perſons, ſhare and ſhare alike, wi 
is an infant, and In caſe of any of their deaths before the ſale, their ſh 
as heir at law to i to go to their children, and if no children, to be at H 


the teſtator had (c bad | 
the legal intereſt own difpoſal. 


in the eſtates. Though the uſual practice is for the parol to demur till the infant comes of i 
yet it being for his intereſt that it ſhould be ſold, and as in this caſe there was a truſt to be perſott 
ed, and the court can ſee to a proper application of the money, lord Hard wicke decreed a. 
but declared at the fame time he did not mean by this direction to break in upon the rule oft 
parol demurring. 


The bill was brought by the widow of the teſtator to hn 
the real eſtate of James Uvedale ſold, or ſo much thereof 
ſhall be ſufficient to ſatisfy the plaintiff's demand. Th 
583 had 1 5001. to her fortune, and before marriage Jan 
Uvedale the huſband covenanted with truſtees that he voll 
pay to them 1500/. to be laid out in the purchaſe of lands 
her jointure. He in his lifetime laid out money to the amom 
of 28511. in the purchaſe of lands, and makes a ſettlement 
of theſe lands on the plaintiff for her jointure. The plan 
tiff after her huſband's death refuſed to enter on the jointurl 
eſtate, but inſiſted that the teſtator had made the purchaſe k 
his own convenience, without the conſent of her truſts, 
and that ſhe was not obliged to accept the lands fo put: 
chafed in performance of the articles, but that they oughty 
be ſold, and the money ariſing thereby, together with ſo mu 
of the teſtator's perſonal eſtate as would be ſufficient for thi 
_ purpoſe, ſhould be laid out in purchaſe of other lands. 


The defendant Robert Uvedale, one of the deviſees of th 
teſtator's real eſtate, is an infant, and as heir at law toti 
teſtator has the legal intereſt in the eſtate. 


[ 118 x: It came on before the chancellor on exceptions, and 
_ = was allowed by all the parties to be for the intereſt of the i 
f fant that the eſtate ſhould be ſold ; but the doubt was, wit 
ther according to the rule of the court it can be directed, f 
the practice is for the parol to demur till the infant comes 

_ 6b | 


Lord Chancellor. The principal queſtion is, Whetherti 
court can decree a ſale, or whether the parol muſt demur, 
the defendant Robert Uvedale the infant comes of age? No 
this is extremely deſirable, if it can be attained, and the coli 
will go as far as poſſible to do it: And I am in hopes 
court may come at it in the caſe before them. The will take 


the lands to be ſettled, but the ſettlement will not alter ! E 
| caſe; for though it gives an eſtate for life, it does not bt 15 
of | the deſcent: for it is not material whether the infant tak ry 


an immediate inheritance, or expectant upon an _ 


nne Time of Lord Chancellor Hardwicke. 
: e for the court can decree a ſale of a reverſion, as well as 


inder or reverſion to truſtees to ſell, the difficulty would 
zwe been removed, for the court then would have directed 
em to ſell, and given the infant a day to ſhew cauſe. But 


e has taken the legal eſtate by deſcent, ſubject to the purpoſes 


he will, which will put this out of the caſe ; the words after 
ter deceaſe were not put in to poſtpone the ſale. But the 


the bill of a ſpecialty creditor prayed to be fold. The 
plaintiff's bill is not merely for the ſatisfaction of a ſpecialty 
Pebt, but for the performance of a truſt likewiſe. But this 
will not alter the caſe, for ſtill it is as to the infant a demand 
for payment of a ſpecialty debt, What diſtinguiſhes it from 
the common caſe is, that here is a ſpecialty creditor, who is 
entitled to a ſatisfaction out of the real eſtate, before the truſt 
for the ſale can be performed. And the ce/luy que trufts 
likewiſe are entitled to have this eſtate ſoid, and the court is 
only to take care to have the money ariſing from the ſale pro- 
perly applied. I go upon this, that it may be remembered 
do not give this direction to break in upon the rule of the 
arol demurring for an infant, that as here is a truſt to be 


this caſe, The ſum of 3ooo!. ariſing from the ſale muſt be 


the truſt, The wife renounces the eſtate for life, under 


gueſtion ſtill recurs, whether the eſtate may be fold when it is 


performed, I think I may decree a ſale, as the application of 
the money is what the court is principally to take care of in 


105 


nn eſtate in poſſeſſion. Now, if this had been a deviſe of a 


is is not the caſe, for the eſtate is deſcended on him, and 


[x19] 


directed to be laid out in the purchaſe of lands, to be ſettled 


to the uſes in the articles. Another queſtion is, Whether the 
executor can be allowed his coſts of this ſuit ? The rule of 
law is, that wherever an executor is ſued for a debt of a teſ- 
ator, the courts of law look upon it as an unjuſt defence, and 
zire coſts de bonis propriis; but in equity it is diſcretionary, 
fhether they will make an executor pay coſts or no; and 
though this may be an unfortunate caſe to the executor, yet 
he muſt conſider with himſelf before he applies for the pro- 
U bate, for afterwards he muſt take the event; and this court, 
8 though the ſpecialty creditor ſweeps away the whole perſonal 
lo etate, will not let the executor reimburſe himſelf his cofts 


Where a debt of 
a teſtator is re- 
covered againſt 
an executor at 
law, cofls are 
given de bonis 
propriis, but in 
equity diſcreti- 
onary, whether 
they will make 
bim pay coſts 
or not. ted? 


ou out of the real eſtate of the debtor, to the prejudice of his 


ti heir at law. 


The perſonal eſtate is apprehended to be deficient to ſatis- 


volts out of the reſidue, 


fy the ſpecialty debt, but if the perſonal aſſets are more than. 
kfficient ta pay this debt, the executor may then have his 


106 Caſes argued and determined 


8 Stag verſus Punter, July 23, 1744. 


c 431 45. 1 J P ON exceptions to a maſter's' report for not allowing 
60/. for the teſtator's funeral. | | 


: by Chancellor. At law where a perſon dies inſolven, 
Tong g . the rule is, that no more ſhall be allowed for a funeral than 
dies inſolvent, neceſſary, at firſt only 40s. then 5“. and at laſt 10l. 


his executor . : : ; 

will be allowed no more for his funeral than 1s neceſſary, yet if he is led into 2 greater expency 
on this account, hy ſeeing large legacies left by the will, which induced him to think the eſtas 
was ſolvent, this court will not adhere tothe rule laid down at law that he muſt not exceed id. 


I have often thought it a hard rule, even at law, as an ex. 

ecutor is obliged to bury his teitator before he can poſſib 

[ I 20 ] know whether his aſſets are ſufficient to pay his debts. Bu 

this court is not bound down by ſuch ſtrict rules, eſpecialy 

| when a teſtator leaves great ſums in legacies, which is a reaſon. 
able ground for an executar to believe the eſtate is ſolvent, 


As this is the caſe here, I am of option that 60J. is not 
too much for the funeral expence, eſpecially as the teſtatot 
had directed his corps ſhould be buried at a church thimy chi 
miles from the place of his death; and beſides there is fill Halo 

another eſtate to be ſold, ſo that it is not clear that there vill no- 
be any deficiency ; and on theſe circumſtances his Lordſhip the 
allowed the exception to the maſter's report. 


Cazr 46. Jeffreys verſus Jeffreys, Trinity Term, 16 Geo. 2. m 


A in T H E queſtions in this cauſe aroſe upon the will of one ade 
bequeaths to his James Jeffreys, dated the x 1th of June 17 34, in which My: 
e daughters was the following clauſe. © Imprimis, to my two daugh-l ma 
Fabry * ** ters now in Dantzick, Ann Louiſa Jeffreys, and Elan. haz 
capital ſtock in c beth Jefferys, I give and bequeath 2702“. 38. capital ſtock 
the baok of e in the bank of England, and 3ooo!. ſterling capital itock 
England, and : ; tl | guallv divided dC" 
- 20001. ſterling In the Engliſh Eaſt-India company, to be equauly CIViC 0 
capital ſtock in between them. At the time of making his will he had 2702 4 
8 35. bank ſtock and 2000. Eaſt-India ſtock, but before li 
to be equally death ſold 7021.. 3s. of the bank ſtock, fo that the teſtator a 
divided be- the time of his death had only 20007. bank ſtock, and 2000. has 
N r Eaſt-India ſtock. The bill was brought by the daughters f c 

his will he fold and legatees againſt the widow and executrix of the teftator, MW der 

dent 35. of the (who was a ſecond wife of the teſtator, and by whom he had of 
vi court held left other children, and deviſed to them the whole reſidue 1 fy: 
that the teſtator his perſonal eſtate) charging that the teſtator had received in 
E ot * 5 20,000/. and upwards of their mother's eſtate, and that wg by 
made his will he had deviſed to them was the whole proviſion made by him vt 
he meant to give for the plaintiffs, and prayed that they might be decreed to ha 
W 109 haye the benetit of this deviſe, and that the executrix might ng 
ang the ſale of | 


Againſt this the defendant the executrix inſiſted, that the 
ale of this ſtock by the teſtator in his. lifetime was an 
demption of the deviſe pro tanto, and by her anſwer ſet 
Erch that the plaintiffs had very large portions left to them 
py. their grandmother, one Mrs. Colmer, with whom the 
Jaintiffs lived at Dantzick ; that the teſtator their father had 
been at great expence in bringing the plaintiffs from Dant- 
zick, and in a cauſe in this court for recovery of what was 
ſo left to them; and upon the hearing of that cauſe it was, 
amongſt other things, referred to a maſter to ſtate what was 
fit to be allowed for the plaintiff's maintenance for the time 
paſt and to come, and that the maſter by his report allowed 
a ſum of 4007. for the further expences, and the maintenance 
of the plaintiffs ; but when the cauſe came on again upon the 
maſter's report, it was referred back to the maſter to ſtate, 
' Wwhether the father was not in circumſtances to maintain his 
children, and in what manner the maſter had computed the 
| WFzllowance, but nothing further was done in that cauſe ; and 


row the defendant inſiſted to have this money deducted from 


02 the plaintiff's legacies, = 
Maſter of the Rolls (Forteſcue.) Here are two queſtions 
„ nade in this cauſe. The firſt is, Whether the ſale of the 


7021. 3s. bank ſtock, is, or is not to be conſidered as an 
ademption pro tanto of the plaintiff's legacies ? Secondly, 


i- WW made to her which the hath claimed by her anſwer, and to 
haye the ſame deducted out of the legacies? | = 


107 


[ 121] 


Whether the defendant is entitled to have the allowances 


With regard to the firſt, it has been ſaid by the plaintiff's | 
aa council that this is not an individual ſpecific deviſe of what 


bock the teſtator had at the time of making his will, but a 
is Wl general deviſe to be made good by the executor. 


There is no doubt but in ſpecific deviſes this diſtinction 
has been taken, that where a man deviſes ſuch a quantity of 
com or number of ſheep generally, this is not to be conſi- 
tered as the corn or ſheep which he then had, but a deviſe 
of quantity only, But I think there is a difference between 
3 adeviſe of ſtock, and of corn or ſheep, Corn or ſheep are 
"IF n their nature periſhable, but when a man buys ſtock, he 


5 When he deviſes any quantity of corn or ſheep, though he 
1 has ſuch quantity at the time of making the will, yet he can- 
* Iot from the nature of the thing be taken to intend that the 


"Md. 


Where a man 


deviles ſuch a | 


quantity of 
corn, or num- 
ber of ſheep 
generally, 1t is 
a deviſe of _ 
quantity only. 


buys it to have continyance as long as he lives, and therefore 
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hat have been cited come up to this caſe, | 


was a ſpecific individual deviſe of the ſtock, and that no mar 


Lord Talbot, if in that caſe the teſtator had actually had zz 
much as he deviſed, but before his death had fold a part, it 


to make no difference, for he might every time intend to dis 


was betoie Lord Talbot, in 1736 : there the teſtator deviſed 
1000/7. South Sea ſtock ; at the time of making the will he 


then purchaſed 1600 J. more; then came the act of parlia- 
no ademption of the legacy, and the deviſe was held to be 


to affect the legacy. But this caſe differs from the preſent; 


Was ſaid it did, it implies that his ſelling out was an ademp- 


F1T.Atk. 414. 


individual quantity of corn or ſheep ſhould go to his lepater, 
but where he deviſes any quantity of ſtock, which in its Na 
ture is durable, and may continue in the fame ftate to th 


Caſes argued and determined 


time of his death, if he has the ſtock at the time, he canny 
but be taken to intend that very individual ſtock, and if 90 
the fale of it is undoubtedly an ademption pro tanto; and 
this is very ſtrong in the preſent caſe, in reſpect that thy 
ſtock deviſed, and the ſtock which he then had, agree exaQty 
even in the odd money. Conſider then how far the cal 


The firſt caſe is Aſhton ver/us Aſhton, 152. Caſes in Lari 
Talbot's Time, which was before his lordſhip, in 1735, an 
J believe it is rightly ſtated in the book; but that cale differ 
from the preſent : there 6000/7. South Sea ſtock was devi, 
fed, when the teſtator had but 5 360 J. and yet held that 


ſhould paſs than what the teſtator left; and it was faid by 


had been an ademption pro tanto. As to the teſtator's ſelling 
the ſtock at five different times, in the preſent caſe, it ſeems 


miniſh the 1:gacy for ſo much as he ſold, 
The next caſe is that of Partridge verſus Partridge, which 


had 18007. ſtock, which he reduced afterwards to 200 1. and 


ment which changed three-fourths of the ſtock into annul- 
ties, and ſoon after the teſtator died, and what had fo hap- 
pened at the making of the will, was determined to occaſion 


deſcriptive only of the nature of the thing which he intended 
to give, and the act of parliament was taken moſt clearly not 


and if his buying in could be ſaid to reſtore the legacy, as i 


tion. And in that caſe the deviſe was not of the particula 
ſtock that the teſtatgr had, which makes it different from thiz 
caſe, ET 1 „ 

As to Purſe verſus Snaplin *, if the 5000 J. ſtock given ie 
one of the deviſees was a fpecific individual deviſe, there was 
no ſtock for the other deviſee ; and then, as to him, it was 
as a deviſe of ſtock where the teſtator had none, and is 28 à 
direction to the executor to procure it for the legatee. 


lo 


Was not made a queſtion thete, 


for the plainti 


in the Time of Lord Chancellor Hardwicke. 
An Brunſden verſus Winter, the teſtator had more ſtock 


nan was devifed, and the navy bills were received in a courſe 
payment; but here the teftator ſold the ſtock ; and, as to 


he navy bills, I take it to be a conſtant rule, that if a man 


has 4 debt owing, and devifes it, and it is paid in voluntarily, 
eines sl 
As to the allowances elaimed by the defendant, I think they 


1 


pught not to be allowed, 10 5 | 

In ſuch caſes, the uſage of a court is to refer it to a maſ- 
er, to ſee if the father is not m circumſtances to maintain 
iis children, and it is certainly the duty of a father to do it, 
f he can, and wherever maintenance is allowed, it is al- 


rays to be paid to the father out of the child's eſtate, and was 


ever known to be deducted out of a legacy left by the fa- 
her to his child; befides, I cannot now take upon me to an- 
cipate the order in the other cauſe, or to determine now what 


J muſt therefore decree the two ſums of 2000l. bank ſtock, - 


109 

The rule is, 
that if a man 
has a debt ow- 

[ 123 } 
ing, and devi- 
ſes it, and it is 
paid in voluns. 
tarily, the le- 
gacy continues. 


Where mainte- 
nance is allow- 
ed, it is always 
paid to the fa- 
ther out of the 
child's eſtate, 
and no inſtance 
of iis being de- 
deducted out of 

a legacy left by 
a father to the 
. 


which is all the bank ſtock teſtator hath left, and the 20000. 


Eaſt India ſtock to be transferred for the benefit of the plain- 
tiffs, clear of all deductions. n oy 


Note; In the arguing of this caſe at the bar, Stoinb. fol. 


edit. 173. 179. 540. and 2 Domat. 159, 160, were cited 

12 and the cafe of Brunſden verſus Winter, 
hich was alſo cited for the plaintiffs, was a deviſe to this 
fest; I deviſe the ſum of 2000. capital South Sea ſtock, in 


the South Sea company, to A. B. and C. D. my truſtees, 
and alſo two navy bills, which South Sea ftock, and navy 
bills, I direct ſhall be applied in the fame manner as my 
al eſtate, c. which were deviſed upon ſeveral truſts, for 


he benefit of the defendant Mr. Winter's children: The 


teſtator, at the time of making his will, had 2200 J. South 


a ſtock ; afterwards the teſtator ſold out 1625 J. and then 


ame the act for annihilating, &c. and the queſtion was, 


hether the deviſe of the ſtock was a ſpecific individual le- 


ey out of the particular ſtock that the teſtator had at the 
ume of making the will, and ſo the ſale an ademption, or 


ether it was to be taken as a general legacy of ſo much 


ek which the executor ought to provide out of the reſidue 

if the teſtator's aſſets? And the Maſter of the Rolls held it 

obe a general legacy, to be made good by the executor ; it 

ns heard at the Rolls, the 5th of February 1738, before 
. Verney. | 7 | 

Upon 


* 


110 Caſes — and determined 


FOES the ot as to the allowances, Mr, ſolicitz. 

! » "and cited the caſe. of The Bank of England and Mor, 

that. came firſt before lord Talbot, and afterwards went 

into the Houſe of Lords, in which caſe it was firſt held h 

6 14 ee eee Talbot, that where a father is indebted to his childreg 
[ ri] and dies, that his executor ſhall not be permitted to dedug 
any thing from the debt, in reſpect of maintenance of the 
children by the father in his lifetime, though infiſted on by 
creditors : and although this part of the decree was reverſe 
in the Houſe of Lords, yet it was only in fayour of creditor, 
and not to be carried further. 


2 
— 


For the defendants were cited Godlpbin $Orph. Lon In. 
115 This decree was affirmed by Lord 9 the 21 0 


5 15 April, 1744. 


+3 


c fv Dormer verſus Forteſewe, April 28, 1744. 


# 
_ * 


2 


as 1 Hits Cuts cans on again before the court upon ti 


law and equity, 1 equity reſerved. 
and from natu- 

ral juſtice, that Mr. ſolicitor- general, council for the plaintiff, (aid, he 
_ 3 queſtion is, Whether this court can decree tlie plaintif 0 
of his father, Account of rents and profits from the time of his title ace. 
| thetime when ing, which is from the death of his father Euſebe Dorme 


his title ac- who died the zd of September, 1729. 


crued, is in- 
Nn 2 4 The plaintiff was obliged to come into this court, in ore 
to have the family ſettlement produced at the trial at law, fr 

the defendant wrongfully detained it, notwithſtanding he hal 
got all. the four parts in his own hands, and pleaded himſel 
a eee for a valuable conſideration. 


Lord Talbot, at the hearing, directed the deed to beg pro 
duced at the trial at law, in order to determine the title there, 
and the bill to be retained for a twelvemonth, and a term fot 
years to be removed out of the way, and all further direction 
to be reſerved till after the trial. 


The original bill, beſides, prays general relief. 


The plaintiff's title having been eſtabliſhed at law, he i 
now entitled to a complete relief, an account of rents ani 
profits. For if he has not the rents and profits as well a 
the eſtate, he has not complete juſtice done. There at 
caſes where at law a perſon may not recover rents and profits 
and yet this court will direct it, where it has a proper juti 
diction, as in an action for rents and profits, which is in tl 
nature of an action of treſpaſs, if the perſon dies agan 
whom it is brought, moritur cum perſona, but this cout Fi 

wi 


in the Time of Lord Chancellor Hardwicke. 

Fill direct an account of rents and profits notwithſtanding. 
It is ſaid, that if the court decree an account of rents and 
profits, that it muſt begin only from the time of the ſupple- 
mental bill. But the court wherever they decree it, do it 
from the time of the title's accruing. There were no laches 
or neglect on the part of the plaintiff, for his father died the 


in 1731, and his original bill in 1732. 


| By the ſtatute of. Glouceſter, damages in an aſſize are 
given, and after a trial in ejectment, there can be no other 
way of meaſuring the damages, but by rents and profits. 


It vas objected at a former hearing, that the ſtatute of limita- 


1 


any further than the filing the ſupplemental bill, fix years 
having incurred before it was brought. 8 2 che 


and is now out of the queſtion. 


ſtate; for it is admitted that it does not pray ſpecifically an 
account of rents and profits, but only general relief. 


Mr. Solicitor-General. The bill indeed does not charge 
poſſeſſion in the defendant, but it ſets forth that the plaintiff 
brought ejectments againſt him. 0 © 


council, for the plaintiff, were Coventry ver/. Hall, 2 Ch. 
Caſes 134. id. in 2 Rep. in Chanc. 134. The Duke of Bol- 
on very. Deane, Prec. in Eg. 516. Bennet verſ. White- 
cad, 2 P. Vms. 644. 1 Vern. Anon. 105. 


After they had finiſhed, his lordſhip adjourned the cauſe ; 


attorney-general, for the defendant, ſaid, that the avowed end 
f the original bill was not to try the right in a court of equity, 
rr it does not pray poſſeſſion, or the title deeds to be deliver- 


s and profits, nor charge the defendant with the receipt of 
| The decree of this court, and of all courts, muſt be ſecun- 
lum allegata, as well as probata. The decree has been al- 
esd made for all the purpoſes prayed by the original bill, 
ouWvnely, that the deed ſhould be produced, and a term for 
Vor. III. ay HER years 


tions has barred the plaintiff from carrying back the account 


Lord Chancellor aſked if the original bill charges the de- 
f-ndant, Mr. juſtice Forteſcue, to be in poſſeſſion of the 


The caſes cited by Mr. ſolicitor-general, and the reſt of the 


d up, or the eſtate; neither does it aſk an account of the 


111 


1 125 ; 


fatter end of 1729, and the plaintiff brought his cements 


But when this matter came on, March 20, 1741, and the 
Edemurrer and plea was argued, this objection was over-ruled, 


and on the 2d of June 1744, it came on again, when Mr. 


16 


112 


1279 


| becauſe they had determined the right to be in the plaintiff 


1736. As the ariginal bill did not extend to this, what they 


by their ſupplemental bill, to be deliyered up to them. 


: 4 . | | 4 | 
fs argued and determined: ' 


years remoyed out of. the way at the trial at law, Whey 
the right can only be determined at law, and the plaintiff can. 
not come here originally for the determination pf the right 
there is no inſtance where this court will decree an Account 
of rents and profits. The plaintiff has gone altogether. on 
the foundation of its being a legal right, ſtates it ſo in his hill 
and has not prayed the court to determine the right in am 
ſhape whatever. The court cannot ſay ow, that Be find 
Tight to the inheritance is determined, for Mr. juſtice Forte. 
cue may, upon the new ejectment brought by him, recover jt 
again; and therefore if the court ſhould deeree an account df 
rent and profits, it would be decreeing at the ſame time; that 
the right is abſolutely determined,. and for this-reaſon, whil 
the ejectments are depending, this court cannot. properly de, 
cree an account of rents and profits. In the caſe of Coven. 


% 


try ver/. Hall, the court there decreed the rents and profits 


A + 


which differs it very much from the preſent caſe, 
The plaintiff did not make an actual entry till October 


call a ſupplementa! bill, is, to all intents and prirpoſes, to be 
conſidered as an original bill; for where a party brings a fup- 
plemental bill, and prays a new relief, it muſt be taken. as an 
original one. That the court may as well decree a perpetual 
injunction, as decree the title deeds, which the plaintiffs pray, 


products they might have recovered the rents and profits at 


zy the Time of Lord Chancellor Hardwicke, 

wider the fettletnent, and therefore nothing was: concealed 
tom him; that was neceffary for him to know. Where 
once à perſon has made his election to proceed at law, he 
maſt take his fate there; and though there is a determination 
in fayotit of the plaintiff at law, yet a court of equity will not 
think this à deciſive determination, unleſs there is an appli- 


there is anew ejecttnent brought, till a trial has been had up- 
on it, it is doubtful, at leaſt; whether the defendant may not 
fecover the right again. That the ſupplemental bill is not 

operly ſo ; for it is a new relief which is 3 To fay; 
that by praying general relief under the original bill, they are 
titled to an account of rents and profits, would be carrying 
it too far, and attended with bad conſequences ; for it woul 


f be allowing parties to take the advantage of accidents, which 
have happened after a decree, and which could not poſſibly be 
\ WT foreſeen at the time of bringing the bill. They cannot, for 
he plaintiff, ſhew, that this court will decree an account of 
! Wi rents and profits, where there is no truſt ſtanding in their way, 
or any ignorance of their title at law. F 
a The ejectments were brought before the filing of the bill; 
a {Wand if they have been guilty of an error in bringing thoſe 
1, eadments, I do not know that this court ſits here to relieve 
: ginſt the blunders of parties in ejectments. They after- 
wards brought new ejectments, and recovered upon them; 
0 What hinders them then from bringing an action of treſpaſs 
bor the meſne profits ? and may be done with as much eaſe, 
0. end leſs expenice, than an account taken before a Maſter. As 
en eo the delivery of the deeds, your lordſhip will not do it, as 
by it will be laying the defendant under ſuch difficulties as he 
5 can never get over, and will be equal in every reſpect to grant- 
"7 ing a perpetual injunction, and preventing him from ever 
1 trying the right again; and ſubmitted, that the court ought to 
I diſmiſs the bill entirely as to the account of rents and profits. 


at W April 1. Ch. Rep. 17. 


is, won this caſe ; the general queſtion is, Whether the plaintiff 
ge- entitled to an account of the rents and profits, and if he is 


4; FW*titled to them, from what time? The firſt divides itſelf 
oh Into two conſiderations : firſt, Whether on the foot of his ge- 


re, den title the plaintiff has a right to an account of rents and 


itle profits from the time of his title's accruing. Secondly, | 


der Whether in this court he has a right to demand them, As 
8 Q 2 5 to 


cation to the court, expreſsly to prevent the queſtion from 
being litigated again, and for a perpetual injunction. As 


" Mr. Clerk, of the ſame fide, cited the caſe of Owen contra, = 


Lord Chancellor. I am very well ſatisfied in my opinion | 
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114 . | Cafes argued and determined 
to the firſt, nothing can be clearer both in law and equity, 
and from natural juſtice, than that from the death of his 
father, the time when his title accrued, he is entitled to the 
rents and profits. There was a ſettlement made in 16625 
for a valuable conſideration, and the plaintiff claims under the 
uſes of that ſettlement, by which he takes an eſtate-tail. M.. 
juſtice Dormer who died laſt, was tenant for ninety-nine years, 
with remainder to his ſon in tail, which ſon died in the life d 
Mr. juſtice Dormer, and on his death the plaintiff's father wi 

; f 129 7 entitled, and after his father died, the plaintiff himſelf. From 
that time he had a right in equity and conſcience ; and if 
revented from coming at it, it muſt be ſome impediment in 
w or equity that hinders him from receiving them. Tt ha 
been ſaid, the defendants being in poſſeſſion under a title, or 
ſuch a title as they were miſtaken in, that if they had taken 
the proper method, they might have made it good; and that 
Mr. juſtice Dormer and his fon might have barred the eſtate | 
tail, either by getting the truſtees to preſerve contingent fe. 
mainders to join with them, or by executing a feoffment up- 
on the land, inſtead of a fine to make a tenant to the præcip. 
As to petting the truſtees, or the heir, to join, to make a te- 
nant to the præcipe, that is a very uncertain thing, for I be- 
lieve truſtees to preſerve contingent remainders would have 
been extremely cautious in conſenting, as there was no mar- 
riage ſettlement on foot, as a plauſible pretence for declaring 
new uſes, different from thoſe under the ſettlement. As to 
the other way, I lay no weight upon that, for it is only ſaying 
they might have done it by another method, which the lay 

_ calls a wrong; ſuch a feoffment as that would have had i 
effect, and could only operate as a diſſeiſin, and would hare 
gained a freehold by wrong, and that might have made a te- 
nant to the præcipe; but no preſumption of favour ariſe 
from thence, for it is a wrong at leaſt, however it might have 
ſubſtantiated the title at law. The plaintiff therefore certain 
ly was entitled to the rents from the accrual of his title, = 


} 


Under the cir- The next 3 of the caſe is more material, which i 
e whether the plaintiff has a right to demand an account d 
plaintiff has a the rents and profits in this court; and I am of opinion, 
right to demand under the circumſtances of this caſe, he has a right to come 


an account of into th court for that An 


the rents and 
profits in this 


court. | & 
— There: are ſeveral caſes where the court will do it, and 


eaſe in 1 Very. veral t to be ſure where they will not ; but I can by no means 
20G, is a note of admit 


i= 


It from the time the title accrued, 


in the Time of Lord Chancellor Hardwicke. 


it the latitude in the Anon. caſe in 1 Vern. t0g. or ra- 2 caſe only, and 


imperf ct. 
rin that note of a caſe.* 5 * = 8 
r or if a man brings an ejectment bill for poſſeſſion, and Where an 255 
account of rents and profits, where there is no mixture of 8 yay a 
ity, the court will oblige the plaintiff to make his election baus an 20h 


have an account 


proceed here, or at law, and if at law he muſt proceed for tor the meine |, 


de whole there. - That caſe might very poſhbly be a- bill profis, the court 
ueht by a prochein amy for an infant, or attended with ſome 


| to procec at 


Loial circumſtances omitted by the reporter: if it was the law, and retein 
of an infant, who has a right to come here, the court might the bil for ihs 


& him to proceed at law, and retain the bill for the mene Pot 


ofits. But, as I ſaid before, there are ſeveral caſes where 
is court does decree an account of rents and profits, and - - 


. . . o ; . ; | 2 | N Where there is. 
As where a man brings his bill in this court, where there is  trutt, and a 
truſt, and upon a mere equitable title, there he ſhall recover metfe <quitable 
wb | "11 2 . titie, the plain- 
te eſtate, and the court will give him an account of the rents tiff ſpall have 
d profits, and that from the time the title accrued, unleſs an account of 


don ſpecial circumſtances, and then they will reſtrain it to *Þ* gents and 


: 4 4 ? | fits f th 
e time of bringing the bill; as where the defendant had no Be the Tito a 


ptice of the plaintiff's title, nor had the deeds and writings accrued, unleſs 
| his cuſtody, in which the plaintiff's titie appeared, or where tere re ipecial 
: | 5 * | . , Circumſtances to 
e title of the plaintiff appeared by deeds in a ſtranger's reſtrain it to the 
ſtody. fag | | 5 VÄA fr bringing of the 
| | bill. 


do where there hath been any default or laches in the plain- The court will 
ff, in not aſſerting his title ſooner, but he has lain by, there reſtrain it to the 


filing of the bill, 
where there has 
been any de- 
fault in the 


e court has often thought fit to reſtrain it to the filing of 


| : plaintiff in not aſſerting his title ſooner. 
do in the caſe of a bill brought by an infant to have poſ- Whoever enters 


hon of the eſtate, and an account of rents and profits, the vo, Bogen 
urt will decree an account from the time of the infant's as guardian or 
tle accrued, for every perſon who enters on the eſtate of an Þ#ilift for the 
ant, enters as a guardian or bailiff for the infant. There _ 

g other caſes where the court will do it merely upon a legal 

tl, as wherever the plaintiff has been kept out of it by fraud, 


repreſentation or concealment of the defendant. 


do in the caſe of dower, if a widow is entitled to dower, Where a widow . 


ud her claim is merely upon her legal title, but cannot aſcer- im dower | 
. | * | | | merely upon a 


14 


* Where a man is put to his election, whether to proceed at law or in this 
urt, ik the bill be for the land, and to have an account of the meſne profits, he 
My elect to proceed in an ejectment at law for the poſſeſſion, and in equity 
den the account, becauſe at law he can recover damages for meſne profits 
lWihe time only of the entry laid in the declaration, 1 Vern, 10g. 


115 


may cl:& him : 


tain legal title, but a 
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o Cluſes argued and determined 
 Eannot afcertain tain the lands out of which ſhe is dowable, this court yi 


the profits not though the ſtatute of the 9 Hen. 3. eh. 1. gives her da l 
the demand Only from her demand. of 


accrued ; but if have been otherwife. Then conſider how far the preſen 


way, and ſhe 


to come dulently obtained, but ftill the plaintiff could not come ati 


wiſe, brought his ejectment before he brought his bill here, an 


The ſtrength of 


title, the legal 


| to beatendant having then brought his ejectment at random, Lord Talbe 


ide it 1 
OS aſſiſt her to find out the lands, and the court will order 4 


Gſt her to find to proceed 802 a particular part, and reſerve the further c 
them out? ſideration till after judgment, and if her title of dower is elt 
: [ 45 My bliſhed, will give her profits from the time not only of 
10 f in cfhabtich. demanding, which is the time ſhe is to have it in her wri 


ed, will give her dower, but will give it her from the time of her title acer 


* 1 
o 


from the time of 


only, but from 
the time her title accrued. 


If dowreſs I will put this caſe; ſuppoſe a widow entitled to dower, 
comes hereto an eſtate, upon which a term for years was ſtanding out, a 
wu. 8 ppg ſhe had her title of dower out of the reverſion of the tem 
38 a fatisfied one, and ſhe comes into this court to have it removed out of il 
his court will way, they will decree her an account of the rents and profit 
decree her an ac- LO © | 

count of the from the time of her title accrued, and will ſet the term as af 
rents and pro- tisfied one out of the way; but if that term had been out of th 


fats from the | 7 Ih 22 14 . 
n and ſhe had no need to come into this court, it wol 


' 


the term had comes up to this caſe ; it appears that the ſettlement unde 
been out of the which the plaintiff's title aroſe was in the hands of the def 
had no need dants, and detained by them, though I do not ſay it was fra 


here, it would 


have been other. without the aſſiſtance of this court. The plaintiff, it is tr 


from hence the defendant's council have inferred that h 
knew his title; But how did he know it? why, only by gue 

for it is plain the plaintiff did not ſo much as know there m 
this two hundred years term ſtanding out, for the deed h 
which it was created 1s not ſo much as mentioned in the bil 
and he only knew it by its being read in the cauſe. Thisi 


one reaſon which weighs with me. 


ie praloms. ends” + There is another ground ſtill remaining, and a ſtrong 
is, that it is a one, that I think this to all material purpoſes an equitabl 
mere equi able title: here is a term created of two hundred years by til 
eſtate in the 200 ſettlement, the legal eſtate was in truſtees, and the term n 
years term be- appointed likewiſe to be attendant on the inheritance, fo 4 
ing in truſtees, ; 8 : 3 1H + Jaws an 
nin > 98.2 plain bar in the plaintiff*'s way at law; a 
on gthe inheri- ordered the bill to be retained for a twelvemonth, that if 
ce kor might if he pleaſed, bring a new ejectment. Beſides, if the 
at reaſon a bar E 2 e , e | won 8 1 
in the plaintiff's plaintiff had known any thing of this truſt term, he won 
wayatlaw, Certainly have made the truſtees parties to the ſuit, that the) 
might convey to him, if he ſhould eventually appear to hal 
the remainder in the inheritance. But notwithſtanding tl 
court has undoubtedly a juriſdiction with regard to decree 
| | | rents 


in the Time of Lord Chancellor Hard wicke. 117 


ts and profits, yet if the plaintiff has not taken a proper 
medy, or proceeded in a proper method to have an account, 
cannot be entitled; and whether he is or not, will depend 
on two things: Firſt, as to the nature of the original bill. L 132 J 
| condly, Upon the ſupplemental bill. As to the firſt, it has 
en infiſted-for the defendants, that it is brought for another, 
pole, eee and is confined merely to the diſco- 
yof the ſettlement, and for producing the deed on the trial 


law. N EL: | | "i | | | 
Tobe ſure, if the plaintiff has not made ſuch a caſe by his If there is not 
as will entitle him to an account of rents and profits, it is by 
ily faid, that his praying general relief will not entitle Hill entitle the 

u; though Mr. Dobbins, a council formerly in this court, plainiiffto an 

d to ſay, that praying general relief, was the next beſt prayer ade no eg 


| and profits, 
the Lord's prayer. | praying general 


| „ | 2 * relief will not 

[The bill then, no doubt, is inartificially and defectively entitle him to it, 
aum, for want of ſo full a charge as might have been laid of The plaintiff's 

F SE lg | | er 1... Charging that he 
e poſſeſſion in the defendant: but then the plaintiff has hes broght e. 
wed that he has brought ejectments againſt the defendants jectmentsagainſt 
this eſtate, which is tantamount to charging poſſeſſion. the defendant | 

| , 5 . tor the eſtate is 
d the defendant, Mr. juſtice Forteſcue, actually by his an- tantamount to 


r admits himſelf in poſſeſſion. e. e Charging pollef- 
EET one. | : Ft ſion in the de- 
here the defendant's council would confine the general ſendant. 
a Nag ad eil to the ode deed at Wherea bill is 
cf prayed by the original bill, to the producing the deed at merely for a 
trial, they are miſtaken in the nature of the bill; for the bill diſcovery of a 
lres not only that the deed may be produced at the trial, _ or for 
t delivered up for the benefit of the plaintiff ; and what Punt at 
ts it out of all doubt, is, that here is likewiſe an affidavit is neceſſary ;- 
nexed of the want of the deed, which makes it a very. ſtrong other wiſeschere 
þ for the plaintiff, becauſe the annex eee 
or the plaintiff, becauſe the annexing an affidavit is, „ants to change 
ere the plaintiff has an intention to change the juriſdiction the juriidiction 


law to a court of 


rely for a diſcovery of a deed, or for producing it at law, equity. 


atidavit is neceſſary; and this is the conſtant diſtinc- 


II. 


And as this appears to be the nature of the bill; ſo I think 
lord Talbot underſtood it in this light . and if the truſ- been parties to 
had been parties to it, the court might have decreed poſ- ibis wth, tho 
on, and the conveyance of the truſt eſtate, if they thought pas. docked 
cone, direct a trial at law when it it is doubtful, 8 


3 6 . 
e his Lordſhip has likewiſe. decreed the deed to be pro . 9o8:S 449 


ad at the trial at law, and that the term for two hundred the plaimiff, 


Gs ſhould not ſtand in the way, and reſerved all further 
cw Fr —— T7 


law, no athdavit 


ma court of law to a court of equity; and if the bill was ſiom a court of 


Had the trafices | 


clear point for the plaintiff, or might do as lord Talbot poſſefion and a 


the truſt eſtate, 


118 eyes argued and determined” 
[ 133] II is all one as to the juriſdiction of the court, whether tg 
make uſe of one mode of expreſſion in drawing up their d. 
crees, or another, or whether they direct the parties to Dro 
ceed in the ejectment, or a trial at law: but if the ve 
tees of this term had been before the court, I would not 
directed an aſſignment of this truſt, till the point in relations 

the title had heen firſt determined. I am of opinion that 
original bill extends to every thing which is now infiftedy 
by the plaintiff, and that I ought not to confine it to þ 
ſingle matter of producing the deeds at the trial; and that 
the firit place, the court under this bill may very, propaj 
give directions as to the diſpoſition of the title deeds. By 
ſuppoſe the original bill to be as defective as the defendar 
council would have it, could any thing be more proper thy 
to bring a ſupplemental bill, to put this matter in if 2t 

to ſupply the defects of any in the original bill ? 


( "A 


Where full di- Supplemental bills are often brought even in aid of a dem 
beben have | of this court, as in a decree to an account, for want of f 
8 eee direction before; and directions are given under the ſupp 
| bi e mental bill that the new matter ſhould be connected withth 
rought in 21 | 5 . 
of a decree of former decree, . => „„ | 
12 ſappie- If the plaintiff's original bill had not prayed this generalt 
mental and the lief, it was very proper to bring a ſupplemental bill that! 
onginal ought may have an entire relief; and I think that they ought tol 
to be conſidered . | | | 
2s one bill, and COnlidered as one bill, and connected together. All thecal 
connected toge- Which are material have been cited, the firſt caſe was that. 
e Coventry and Hall, or Hill, which was only a queltionall 


title where a recovery could not be had at law. 


The Duke The caſe of the Duke of Bolton verſus Deane, is merely 
The Duke of 3 f : ; 

Bolton verſus title at law, and therefore applicable to the preſent point, | 

| Dane, a mere I do not know that the Duke of Bolton could be ſaid tol 

bete out of poſſeſſion ; for where the tenant held over after 

cafe for leaving term expired, he was hy ſufferance only, and therefore 

it to Jaw, and poſſeſſion was the Duke of Bolton's poſſeſſton; this wa 

Were, cord, ſtrong a caſe to leave it to law as could be, and yet the col 

of rents and pro- | a 

fits was decieed decreed under that bill an account of rents and prot 

in thiscourt: Bennet verſus Whitehead is a much ſtronger caſe, and man 

" ſimilar to the preſent ; I was of council in it myſelf, and 3W- 

is in the book and alſo upon memory, it was a mere 1; 

title, and there the deeds were in the cuſtody of the plain 

himſelf, here in the defendant's hands, and therefore this 

: [ 13 4] a a ſtronger caſe. Still it is objected that where a man is 1 

7 ide i poſſeſſor, he ſhall not account according to the rut 

the civil Iaw; and the rule of this court, and the civil la 

ſtronger in this reſpect than the law of England. 1 


1 9 * 
N 
* 


+ lathe Time of Lord Chancellor Hlardwicke: tf 


But where a man ſhall be faid to be bone fidei poſſeſſor; is, To be a bon® | 
E 5 ; J. ei poſſeſſor 
here the perſon poſſeſſing is ignorant of all the facts and cir-.;,, „hete tbe 
nſtances ir. to his adverſary's title: which could not perſou poſſeſ- 
here, for Mr. Al N. 
ee itſelf on which the title depended. Another e 
bjection has been made, that though the plaintiff has ob- cc relatingts | 
ned a verdict at law, this is not a final determination of the Few ring lary's 
erties right; and therefore the court ought not to decree an 

count of rents and profits, becauſe a new ejedtment is now 

ending, and the defendants may poſſibly recover the eſtate. 

bK again. This would narrow the juriſdiction of the court 

jo much, There are inſtances where upon a mere legal ti- 

> the court have decreed an account of rents and profits, as 

the caſe of an infant who brings a bill for poſſeſſion, and 

If an account of rents and profits, and yet they do not de- 

ee 2 -> injunction, though they decree an account of 

MIS, Df Fr 


| Suppoſe an Heir at law brings a bill for diſcovery of deeds 1 * 


te him the deed, Qt. yet if the defendant ſhould afterwards cree the deeds 
law make out a better right than he did here, this court 


nts and profits now, it would be attended with infinite in- uad # law 

pnveruence, and therefore I am of opinion that the plaintiff out a bettet 
entitled to an account of the rents and profits from the 7ight, this court 

me of the plaintiff”s title accruing, which is from the death 

This father in 1729. 

em be brought ore the maſter, upon oath, and as to the 284in. 
poſition of them, I ſhall reſerve the conſideration of that 

lt the final right to the inheritance is determined. 

The opinion of the judges in the Houſe of Lords; in the 

we of Dormer againſt Forteſcue, as delivered by Lord Chief 

Ace Willes, I apprehend wilt not be unacceptable; and 

Erefore venture to give it to the-public, and hope in ſuch. 

Manner as not to do any injury to; the memory of that very 


in recovering 


g o the 23d of February 1741-2. ona Writ of 
Errar in the Houſe of Lords, from the Judgment 


* 5 


in B. R. Mich. 14 Geo. 2. 


— 


ft | [ 221 1 


„ Lordſhips order, I and — met to ech! were un nie 


4 f fo is 
0 , II. fider yioo, that the 


uſtice Forteſcue had all the deeds; and the eg is ignorant | 


[ writings, and for the meſne profits; and the court de- ry the court de- 
— meſne pro- 
| 8 — Ae A . e =, fits to an heir at 
Joald not diſturb him in it, but affiſt him in recovering the law, yet if the 
teds back again. If I was to delay decreeing the account of defendant after · 


would aſſiſt him 


And as to the deeds and writings let back the decde 


Muh on the Demiſe of Dotmicr againſt Packhurſt C 133,1 


ORD Chief Juſtice! Willes. In pürſuance of your” All the judges 
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120 _ . Cafes argued and determined - | _ 
| r ſider of the queſtion propoſed, and are unanimous in our ai 
Robert Dormer Uions; but as it is a point of great conſequence and nie 
and his fon your Lordſhips will excuſe me if I take ſome time in ati 
ber ge the caſe, and the reaſon of our opinion; which I ſhall doi 
bets for a good 25 Clear and intelligible a manner as I can : Mr. John Dormg 
eſtate being in the year 1662, upon the marriage of his eldeſt ſon Tobi 
— Dormer, made a ſettlement of his eſtate with ſeveral limit 
the life of Ro. tions; and as the queſtions in the cauſe aroſe upon the war 
bert Dormer, of the ſettlement which are agreed on both fides, I ſhall t 
e ede peat them; © After limiting an eſtate to his ſon John Dat: 
any act defeat ** mer and the heirs of his body, he limits his eſtate as fd 
the remainder- © Jows ; and in default of ſuch iſſue, to the uſe and behoof of 
men without . © Robert Dormer, one of the brothers of the ſaid John Dat 
joining of the mer, for the term of ninety-nine years, if he ſhall happeſ 

j 3 3 < fo long to live; and from and after the death of the {yl 
| bert Dormer, as Robert Dormer, or other ſooner determination of the 
| the frechold was eſtate limited to him for ninety-nine years, to the uſe an 
in them, “ hehoof of T. S. and J. R. and their heirs during the li 
of the ſaid Robert Dormer, upon truſt to preſerve the con 

<< tingent uſes and eſtates herein after limited from being de 

“ feated and deſtroyed, and for that purpoſe to make entries 

and bring actions, as the caſe ſhall require; but to per. 

5 mit the ſaid Robert Dormer and his aſſigns to receive the 

s rents and profits of the ſaid eſtate during the term of his 

life, and after the end or other ſooner determination of the 
* ſaid term, to the uſe and behoof of the firſt and every 
* other ſon of the ſaid Robert Dormer in tail male, with 
remainder in the ſame words to Fleetwood, another bro- 
ther of the ſaid John Dormer, remainder to Peter another 
„ brother, and the laſt remainder to Euſebe the father of the 
6 leffor of the plaintiff for ninety-nine years, if he ſo long 
Jive, remainder to the truſtees in the like manner as in ths 
limitation to Robert Dormer, and to the firſt and every 

<< other ſon of Euſebe Dormer in tail male.“ Robert Dots 

mer had one ſon Fleetwood, and when he came of age Ro 

bert and his fon Fleetwood levied a fine to make a tenant to 

the præcipe, and ſuffered a recovery, in which Fleetwood ws 
vouched; the ſon died without iflue, then Robert Dorme 

died, leaving no other ſon, but four daughters. Fleetwood 

1 4 and Peter are both dead without iſſue, and Euſebe being 
©: dead, his ſon, the leſſor of the plaintiff, and the neareſt ſur- 
viving remainder-man, made his actual entry within fit 
years, and being ſo ſeiſed, demiſed to the plaintiff, &. 


85 1 5 36 ] The two queſtions propoſed by your Lordſhip were, fil, 


1 


** 


i THA Whether the remainders limited to the firſt and every other 1 
ef Euſebe were good remainders in their firſt e 0 
ae ie Avon on IH | ſecondlſ 


— e * % * > 
» 48 — * w 4d 


o 


7% 'Wiikther the tine and recovery ſuffered by, Robert ENCES 
Jormer and, his. { on barred theſe remainders . pri | 
| Before 1 proceed to the queſtions, I ſhall Jay down ſome Such a con- 
fasten of deeds ; fir{t'it is a maxim, that ſuch a conſtrue- ho be 69 wg 
* o be made of deeds, ut res magis valeat quam magis valeat 
% that the end and 4 195 of the deeds ſhould take Ez - ras, beg 
Aber t than the canly txary.. 
LAtother maxim is, that ach Genion mould be FE 3 1 
Ihe Words in à deed, as is moſt agreeable | to the intention of things in a deed, 
e pranitor, the Words are not the principal things in a deed, N intent 
nete deſigri' of the grantor ; we have no power and though the 
xd to alter the words or to inſert words which are not judges have no 
Me deed,” but we may and ought to conſtrue the words in 1 
anger the moſt agreeable to the meaning of the grantor, . yet 
may reject any: words that are merely inſenſible: theſe they ought to 
ins my Lords ate founded upon the greateſt authority, 4 ee e 
, Plawden, and Lord Chief Juſtice Hale, and the law able to his 
mmends the aſtutia, the cunning! of judges in conftruing meaning, and 
beds in ſuch a manner as ſhall beſt anſwer the intent; the ect an that 


of conſtruing wo g in ſuch a manner as ſhall deſtroy t the * 


— * 


with A a judge, 
8. 1 . Though the low! 


Having hid down theſe anime, I ſhall 18 1 In this will not admit 
the intention of the party cannot be doubted, the gran- * 3 
manifeſtly intended to continue the eſtate in his name and f tr mention 
jod as far as he could by the rules of law; the law will not far as is conſiſt 
7 . perpetuity, 2 intention of the party ſo far as us hn Ty 
lent with the ule 'of law ought to be er 8 rr 2 
In this caſe it ated that the intention of the party by Sf kin Bo. 
nting truſtees to preſerve the contingent remainders, was bert Dormer te- 
do preſerve the eſtate till there were iſſue of Robert — for 99 * 
mer, and that they were not meant ta preſerve the diſtant prevent him and 
Anders; but if this had been the caſe how came Robert bis fon from 
Fer not to be made tenant for life, for even though he egen ue. 
been tenant for life, the truſtees could have preſerved the mainder with- 
ainders till his ſon came of age; but the plain intent of ort che joining 
ng him tenant for ninety- nine years only, was to pre- Ate 
It him and his ſon from barring 7 bay eſtates. in remainder- 
hout the Joining of the truſtees, dne effect of which is, that 
ud not be barred without the conſent of the truſtees du- 
the life of Robert Nermery which i is going as Fs as. the. 
vil permit, 4 


* 17 to the eee to ok firſt we: wh 


Lulebe, Ec. were theſe ; Firſt, That the commence. 
R A ment 


in 1 Time 57 Lord Choncelbe eie 1 12 I | 


[rulesand maxims of the law, with reſpect to the con- We 


ent may ſhew the ingenuity of eguncil, but is wad ill 8 


of the party fo 
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I * . Cafes argued aad determined. |. 


137 ] ment by — eſtate to the truſtees and to the firſt 5 was af t 
ſame time, and conſequently the latter limitation was va 
Secondly, That the limitations were inconſiſtent, and th 
fore void; and thirdly, That where there is an eſtite limit 
upon two disjunctives, which cannot ſtand together (becy 
if one happens the other cannot) that in ſuch caſe it ſhall 
effect upon neither, but hg ſettlement ſhall rather be ca 
ſtrued to be void. | 1 


As to the firſt we are ently of qpinion, that the ii 
pf the eſtate to the truſtees and to the firſt ſang (Fs. comme 
at different times; in ſupport of the firſt objection i it was i 
that an eſtate limited during the life of another to comma 
at his death, is void; this is certain, but when the deed py 
on and ſays, or other ſooner. determination of the term 
years, this manifeſtly fixes a commencement of the eſtate 
the truſtees, at the determination of the term, which mig 
happen not only by effluxion of time, but may take effelſh 
Ra or forteiture, ſeyeral ways in the lifetime 

Robert Hanes or Euſebe; and we are of opinion, th 
the eſtate of the truſtees might ſo commence ; but the ej 
to the firſt ſon, 6c, could at came geg n the * . 
reſpective fathers, | Wi 


he word term, It is faid by my Lord Coke, that the word term, f thoy ; 
1 u. it is more properly applied to a term for years, yet may ng 
= to a 5 — for an eſtate for life, and it is plainly i in this deed uſed in lf 
years, yet may ſenſe : the truſtees are to permit Robert Dormer, Ce 
br life ellate receive the profits during the term of his life; and the eHHeſts 
0 to the children is not commence till the end, or ad 
ſooner determination of the ſaid term, which, by refern 
the relative to the laſt antecedent, muſt mean the term of 
life; as to the words ſooner determination, inſerted alle 

eſtate for life, theſe are infenfible, and may be rejected ; t 
were probably thrown in currente calamo, or by following 
precedent, and if the precedent was before the reformal 
when there was a civil death, as well as a natural, by enterl 


into religion, it might then have a meaning, 


! 


1 


As to the ſecond point, ſince we are of opinion that thi 
was à different commencement of the eſtates limited toll 
| truſtees, and the iſſue in tail, there i is no inconſiſtency, 


As to the third, it is highly abſurd, and- againſt realagWeult 
and I think againſt law too: but in ſupport of this, the ft 
of Camberford and Birch, 2 Lev. 157. was cited by the be 
fendant” s council; there the ſettlement was with a prog, 
that 1 in caſe n none of the brothers or liſters of A, or any oft 


child mak 
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duden be living, . or after a term of twenty- _ 
ne yells ended, to th : uſe of B. C. and D. his brothers, 
4 alle ia tail male, remainder to the plaintiff: A. died 


3 


out iffue, B. and C. died without iſſue male, but B. had 
te 2 daughter; and A. himſelf had ſiſters living; this the 
Eurt held to be one ſentence, and a condition precedent ; 
It none of the brothers or fiſters of A, or any of their chil- 
en be then living, and which, as it had not happened, all 
remainders were void, and judgment for the defendants ; 
Md it was not at all determined on the neceſſity there was, 
bat the remainders ſhould take effect on both disjunctives; 
ut that cale des not come up to the preſent, for it was never 
ntended that the remainder ſhould veſt on the death of Ro- 
bert Pormer, but as appears by the expreſs words on a de- 
termination of the eſtate for ninety-nine years before his 
Jeath, and ſuch a conſtruction as the defendant's conneil 
pontended for would deſtroy not only the remairider to 
Fulebe, but every one of the remainders limited by the deed, 

cept the remainder to John Dormer and his heirs ; and 
the wards of a deed muſt be extremely ſtrong, which would 
Induce-us to conſtrue all the limitations in the deed to be 
yoid we therefore are of opinion, that the limitations to the 
br andevery,other ſon of Euſebe, were good remainders. 


As tothe ſecond principal queſtion, Whether the limitati- 
bs to the firſt and other ſons of Euſebe, were well barred by 
he fine and recovery, without the joining of the truſtees ? It 
as inſiſted upon, to ſhew they were barred, firſt, that ho 
eltate at all veſted in the truſtees; ſecondly, if any eſtate 
eſted, it was a contingęnt eſtate, or a right of entry; and, 
thirdly, that whatever eſtate it was, it was effectually barred: 
by the fine and recovery, „„ Wo. 


As to the firſt,” we are of opinion, that an eſtate com- 
henced in the truſtees immediately after the determination of 
be term for years, by effluxion- of time, forfeiture, or 
e „„ 


As to the ſecond, whether the eſtate to the truſtees was a That a remain» 
felted or contingent eſtate, appeared to us the great difficulty. Her ia contn- 
8 


in the caſe z the doctrine of contingent remainders is very certain whether 
lice and intricate, and if we were to cite all the caſes in the it would take 
books, I fear we ſhould rather puzzle than explain the diffi- eflect or not, is 


: AR ; 3&8 $ by no means 
S + The definition of a contingent remainder, laid down the true legal 
7 


e council for the plaintiff, that aremainder was contingent definition of it: 


When it was uncertain, whether it would take effect or not, CIOs 
Is, by no means, the legal notion of a contingent remainder ; for lif-, re. 


Ks not the uncertainty of taking effect in poſſeſſion that mainder to B. 


oh CLAM apogee r k and the heirs of 
males it contingent j if an eſtate 18 limited to A. for life, re- his body this 
| mainder is a veſted re- 


eht, when un- 
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124 Lu Cafes argued and determined | 
mainder, not. mainder to, B. and the heirs of his body, every one vill d 
| e pn B- low that tFis is a veſted remainder ; and yet, it muſt be a 
out heirs of his lowed, that it is uncertain, whether B. may not die withoy? 
body. __ heirs of his body before the death of A. and conſequently, 
the catn o! A. | . EY: iS 8 . 
and the remain- the remainder may never take effect in poſſeſſion. 1 


der never take effect in poſſeſſion. | 


[139 We have conſidered this point a good deal, and are of opſ. 
All contingent nion, that all contingent remainders may be reduced to theſs 
remainders may two heads; firſt, where a remainder is limited to a perſon 
a warp '? not in being, and who may poſſibly never exiſt; and, fe. 
firſt, where a condly, where a remainder depends upoh a contingency col." 
remainder is Jatergl to th&continuance of the particular eſtate: I will give an 
3 t inſtance of each: if an eſtate is limited to A. for life, the re. 
rion not in e „ + a e 

4 and who Mainder to his firſt ſon, before he has any child; this is x 
mon eter _ contingent remainder of the firſt kind, for it is uncertain 
ſecondly, where Whether he will have any ſon; if an eſtate is limited to A 
a remainder de- : | ** 2 5 , 
pends upon a for life, and after the death of J. 8. to-B. in fee, or after; 
e e J. S. ſhall come from Rome; Alis is a contingent remainder 
continuance of Of the ſecond kind; for it is Uncertait What time J. S. ſhall 
tie particular die, or ſhall come from Rome. For as the law, for maß 


clate. good reaſons, will not permit the freehold to be in abęfance 


9 


F 


tit expects the contingent remainder to take place When the 
articular eſtate. determines, and it cannot immediately veſt 

in thoſe caſes, when it is uncertain whetherithe contingency. 
will happen. V 


The preſent caſe comes under neither of theſe heads, the 
truſtees are in being, and capable of taking; the eſtate does 
not depend upon any contingency collateral to the continu- 
ance of the particular eſtate ; we, therefore, are of opinion, 
that, Tabject to the term of ninety-nine years, à good eſtate" 
of freehold veſted in the truſtees: during the life of Robert 
Dormer : I will put one caſe ; ſuppoſing a perſon grants an 
eſtate to dy for nue en years, if A. ſhould ſo long live, 
and after the death of A. to another; ſuppoſing A. ſhould, 

_ outlive the term, or commit a forfeiture, Is not the freehold 
_ veſted in the grantor during the life of A. and has not hea. 
power ta enter? and if he has an eſtate in this cafe, may he 
not grant it away upon the ſame terms, and would not his 
_ grantee have the ſame eſtate * But confider what would be 
the conſequence, if the truſtees do not take but upon a con- 
tingency, their heir$oannot take; and if the truſtees die be- 
fore the contingency. happen, the limitation to their heirs 
fail; and if the eſtate limited here to the truſtees is contingent, 
ſo are the limitations to truſtees in all ſettlements, and con- 
ſequentiy all the ſettlements for the two hundred years, Boy 
AO YE OE I TER i nee 


8 | 


q F | | ” | x ; A 1 | 7 : | ; | 
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ace the ſtatute of uſes, may be queſtioned : but, can we 
nceive, my Lords, that every one has been miſtaken for 
heſe. two hundred years, and that this new light is juſt now 
-n to us? ſurely it is a much leſs evil to make a conſtrue- 
on, even contrary to the, common rules of law, (though I 
ink this is not ſo) than to overthrow, I may fay, one hun- 
bd thouſand ſettlements ; for it is a maxim in law, as well 


> reaſon, communis error facit jus. 


As to the right of entry, I ſhould ſcarce have thought it car eine, 

Lſerved-an anſwer, but that ſome weight has been laid upon an eſtate; for 
|; we are of opinion, that a right of entry always ſuppoſes | 140 
eſtate; for what is a right of entry, without a right to hold. a right of entry 
nd receive the profits; therefore, I have always thought, 2othing withe 


: | | A 5-92 ,* out a right to 
at if an eſtate is granted to a man, reſerving rent, and in hold and receive 


efault of payment, a right of entry was granted to a ſtranger, the profits ; and 


1 i if an eſtate be 
was void. A caſe was cited to endeavour to ſhew, that a rake whe _ 


ght of entry might ſubſiſt without an eſtate ; but I am in- man, reſerving 
ned to think ſome material eireumſtances in that caſe are _ OO de- 
mitgd, and are agreed in our judgment, that the Jaw is ment, PAY. 
therwiſe; and for theſe reaſons are of opinion, that not of entry be 
mere tight of entry, nor a contingent eſtate, but an eſtate granted to a 


A * ” 4 3 \ ſt WI f 
eehelg, was veſted in the truſtees during the life of Ro- „id. 


. | 0 . * EN * 
x * "© * * 
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The laſt point to be conſidered, is, what will be the effect 
the fire and recoyery. „„ „ : bs; 


As to the fine, it hath been inſiſted, that it is a ſeoffment A Leere 
5 | | . differs materi- 
jon, record, and that a fine even by tenant for years is not auiy from s fne, 
jd; as to this fine, it nruſt be conſidered, either as a fine of for the ſeofF- 
lee for years, or as a fine of a reverſioner in tail; fines of vg ay me 
ge for years, I confeſs, are not abſolutely void, but ope- lind, i the 
te by way of eſtoppel, and therefore bar the parties claim- feoffee imme- 
under them ; a reverſioner may levy a fine, for this rea- distely put into 
| ; . # 3 ang poſſeſſion, but 
* and it bars the iſſue in tail, but it can never be con- ; gne has no. 
nee tine of a reverſiqier can get the freehold ; let thing public 
Merefore conſiqer it as the fine of a leſſee for years; it has Pt. the pro- 
n | FX . : Þ 3 clamations; and 
aid, that lefſee for years, in this caſe might have barred therefore by 4 
remainders by a feoffment ; that a fine ſur done grant and Hen. 7. c. 24. 
der ſuppoſes. a gift, which means a feoffment, and there- * Jy age = 
e equivalent to a feoffment: I am of opinion that even proclamations. 
ment would not have been a bar unleſs the truſtees had 4 feoffment can 


n alleep, for they might have immediately entered, and 9 
led the eſtate ; if they had lain by till the recovery had of tithes, and 
a perfected, that might have been a bar, but that is not Nr 
be luppoſed, Tt has been ſaid, that a fine ſuppoſes a fe- — 2 wn 

«ant; but the word done, though it ſometimes ſignifies a | 


teoffment, 


* 


er e 5» Row 


| the panty has he ſays is right, though he Htas his miſtakes; but in anſug 


25 | TE: | 5 A | 
126 C.luſes argued and determined 
| feoffment, has many other ſignifications ; it may ſignify grant 
of incorporeal inheritances, which will not pafs by feoffment 
and therefore does not neceſſarily ſuppoſe a feoffment: ; 
feoffment differs very materially from a fine, for in notoriey 
of fact, the feoffment is ſuppoſed; to be made openly up 
the land, and the feoffee is immediately put into the poſk, 
| fon, but a fine has nothing public except the proclamations 
and therefore by the act of parliament of 4 Her. 7. nonclim 
runs only from the proclamations; whereas, if a fine ſup. 
poſes a feoffment, it will have its effect from the time d 
acknowledging, which is a private tranſaction; a feoffment 
can only lie of land, a fine may be of tithes, and other in. 
e corporeal inheritan eee. 

[ 141 ] Great weight has been laid upon lord Coke's authority 

| ne is not a . 64 | ; 
eoffment upon Who fays a fine is a feoffment upon record; he was certain 
record, unleſs a great man, which has made ſome people think every thing 


D3 
—__ 


ſuch an eſt 7 "WP: 5 | ; | 33 
* to it, I ſhall offer two or three great authorities, and one d 


| levy a fine, equal age and authority with lord Coke :, In the caſes th 
nj rare were cited at the bar, it was determined by lord chief juſtice 


Other wiſe a fine Holt, and lord Macclesfield, that a fine was a feoffment up 


">. = — oo 22 — a a — 


has no effect record when the party had ſuch an eſtate as will intitle him f 4 
3 levy a fine, that is, an eſtate of freehold; - otherwiſe a fine hid » 


Aranger, and NO effect whatſoever with reſpect, to a ſtranger, and operates 


_ ang * as an eſtoppel only, and bars none but the party claiming 
e party claim- K | | 8 
ing under it. under it. - % | 


Abeoffment is As to the authority I promiſed, which was equal toth 


the molt ancient authority of lord Coke, it is lord Coke himſelf, who inthe 
and {ure way of | | 2 


conveyance, page before that of the caſe cited Co. Lit. ꝙ a. has theſe en 
both as it is preſſions, a feoffment is the moſt ancient and ſure way 
public, and. conveyance, both for that it is ſolemn and public, 2 
therefore beſt N 7 15 2 | ns * 

proved, and alſo therefore belt proved, and alſo for that it cleareth all diſſcifing 
as it clears all c. which cannot be done even by fine and recovery; 


diſleitins, Lee. that it is lord Coke's own opinion, that a feoffinent can 


3 fect that which a fine and recovery cannot, and theretar! 
by fine and re- cannot longer be maintained, that he has laid it down, a 
_ Eovely* i to all purpoſes a feoffment upon record. 
— Many caſes It was aid that if a fine was void in this caſe, how woul for 
may be void it make a forfeiture : there are ſure many caſes where an 4" ley 
| againſt another, may be void as againſt another, and yet be a forfeiture to f fen 
and yet a for- | „ : , : 
fenure to the Perſon; I will give one inſtance, that of a copyhold tenal 
28 + LH leaſe made by him is certainly void againſt the lord, and) 
y bels by wi copyhold tenant is certainly void againſt the lord, and yet is 2 forfeiture 4) 
r 88 e 
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| forfeiture; _ Upon the whole we are of opinion tliat the 


2 a 4 eee ; 4 8 XR - - 
e and recovery were no bar to tlie remainders . 


dlington ver/izs Cann and Andrews; July 3, 1744. 4 * : 49: | 
15 1 : TEES rr. 18 ere muſt be a 
F AWRENCE HOLLISTER being ſeiſed of ſeveral will duly exe- 
i meffuages, lands and teriements in Briſtol and other 8 
Laces, © did by will dated the 16th of March, 1725, deviſe and the court 
all his meſſuages, &c. in Briſtol to a company of mer- will not ſet up 
chants there, in truſt to diſpoſe of the rents, &c. not ex- trult for 8 Chas 
ceeding 4507. for the building of an hoſpital to be called + e 
St. Lawrerice's Hoſpital, and to be under a maſter for ins deslaration in 
ſtructing in reading, writing, arithmetic, and mariners art; writing; for in 
as many boys as the profits of the eſtate given by him to 8 ou 2 1 
the uſe of the hoſpital would cloath ; and it was his deſire that charitable 
| that the defendant and other perſons named in the Will uſes are within 
ſhould determine all matters in difference relating to the Þ2'h the clauſes 
hoſpital, and after their deaths. the dean and | chapter of frauds and per. 
Briſtol, and their ſucceſſors for ever, ſhould he the inſpec- juries, as well 
tas/of, the hoſpital, and appointed the defendants Cann, dale of dei. 
Andrews, and four other perſons, executors. RR ſs ” theclauſe | 
Mlntion of truſts ; and notwithſtanding there were circumſtances which hewed the in- 
ination of the teſtator here, that ſome part of his eſtate ſhould go io charitable uſes, yet he 
Id not think the evidence ariſing from thence certain enough to decree. this to be a truſt for 
harity, and that admitting parol evideace to prove it would be breaking in ypon the ſtatute. 


Mr, Holliſter being in ſome apprelienſions whetlier this 

s a good diſpoſition to a charity, and being apprehenſive 

tar you under te fa on ner, g Ges. 2. 

On the iſt of Auguſt, 1738, he made a ſecond will, 

reciting that the defendant Cann had been for many years 

concerned for him in the way of his profeſſion in various 
affairs, and had diſcharged them with great integrity and 

to his entire ſatisfaction; and reciting alſo that his couſin 

* the defendant Mrs. Andrews had for about twenty years 

 Kryed him age his houſekeeper with great fidelity, he de- 
viſed to the defendants and their heirs all his meſſuages, &c, 

in Briſtol to hold to the defendants their heirs and affigns 

for ever, in the nature of joint-tenants, and likewiſe gives 

* everal other eſtates in different counties to theſe two de- 

endants in joint-tenancy, and gave to the plaintiff, (wha 

+ his only child and heir at law) twenty guineas to buy 

her mourning, and ſtrictly enjoins her to ſubmit to the 


Nr! ere r 2 ; 1 0 - G 5 
* Vide Fearne's Eſſay on the Learning of Contingent Remainders and Exe- 
my Devils: ad Ed. 153. 1. 455 


Vor. III. 3 4 dif. 


8 ſometime after his death the defendants admit they found in 


Cluſes argued and determined 


te diſpoſition he had thereby made of his eſtate (ſhe 
de handſomely provided for by his marriage ſettlement on ha 
c mother, al otherwiſe ſince,) and that ſhe ſhould ng 
«« preſume to conteſt the ſame ; it being made and publiſh 
ee by him on the moſt, cool and mature deliberation ; all hy 
e leafehold eſtates and perſonal eſtate not before diſpoſed u 
„e he gave to the defendants, their executors, adminiſtraton 
_ © and aſſigns, and appointed them executor and executri, 
e revoking all other wills. | 3 


On the 11th of Auguſt following the teſtator died, au 


his cloſet a paper writing ſubſcribed by him, and is »Mii 
— Ä 5 ED | 
4 Rules, requeſts, that are deſired to be obſerved and fol. 

, lowed touching the execution of a certain will made hy 
Lawrence Holliſter, dated the 2d day of Auguſt, 114, 

e the adminiſtration and power is wholly left to the manage. 

& ment of the worthy Mr. Cann and Mary Andrews, thei 

* heirs and aſſigns for ever in the nature of joint-tenantz 

It was never my thoughts that my worthy friend Willan 

« Cann, Eſq; ſhould have any trouble in this affair mor 

than to aſſiſt my couſin Mary Andrews in managing the 

“ ſame, and I hope that, through his great goodneſs anl 

« charitable diſpoſition, he will be pleaſed to bring the whole 

affair to its deſired iflue : And becauſe I am not willing to 

c incumber the ſaid worthy William Cann, Eſq; I har 

« wrote a full particular account of all matters that are to be 

& tranſacted under the adminiſtration of my ſaid will, in the 

<« directions that are ſeparately given to the ſaid Mary An. 

% drews, which I hope and doubt not but the ſaid worthy 

„ William Cann, Eſq; will, according to his undoubtel 

« generoſity and integrity, ſee performed, according to the 

humble requeſt of a true and real friend, and according to 

“ your wonted and well diſpoſed charitable diſpoſition to- 

ec wards all men. Law. Holliſter. Dundry, Aug: 9, 1738. 


This paper was written by one William Long, and ſub- 


ſeribed by the teſtator. | 
Mary Adlington, only daughter and heir of the teſtato, 
filed her bill againſt Mr. Cann and Mrs. Andrews the 25 
of May, 1739, and prayed a diſcovery of the truſt, and 0 
what they know to have been ſaid or wrote by Lawrence 
Folliſter, or his order, touching the application of his real and 
perſonal eſtate, and that the will of the 1 of Auguſt may 
declared null and void, and that ſhe may be let into py 


i 


zn the Time of Lord Chancellor Hardwicke. | 


wiſe for the perſonal eſtate of her father, 


| The defendants to ſo much of the bill as ſecks a diſcovery 
pf any ſecret truſt for charitable uſes, or any parol, or other 
geclaration of truſt of the real and perſonal eſtates of Law. 
ence Holliſter, not made by him in writing, and not ſigned 


and that by the will of the 1ſt of Auguſt, 1738, he diſpoſed 
of them abſolutely to them and their heirs. . 


on of frauds and perjuries, by which all declarations or cre- 
ations of truft of any lands fhould be manifeſted by ſome wri- 
ing ſigned by the party, or by his laſt will, or elſe ſhould be 
utterly void and of none effect, And therefore the diſcove 

pf ſuch parol declarations of truſt, as ſought by the bill, is 
o ways material to the plaintiffs relief, nor are defendants 


bar. 


| In anfver to the reſidue of the bill the defendant Andrews 
olitively denies, that ſuch directions as are alluded to by the 


ad teſtator to her touching any charitable uſe, or truſt in the 
jill mentioned, or any other truſt whatſoever, 

They both likewiſe deny that they were ever named or ap- 
jointed, in any writing to their knowledge, to have the'ma- 


p ſettle his eſtate in truſt for the benefit of any charitable uſe 
r uſes, | 5 | | 


On the 28th of July, 1740, the plea came on to be ar- 


his _ ſtood in the paper the 5th of June, and was heard 
Jon arter, in bo : | "74 6254.1 FRED 5 | 


Mr. attorney-general for the plaintiff, That though the 
ator has taken all the care he can to evade the ſtatute of 
main, yet the ſtatute will not permit an act to avoid the 
a, That clauſule inconſuetæ inducunt ſuſpicionem, and 
at the introduction of the will, and giving the eſtate to the 
ffendants in joint-tenancy, are very extraordinary. That 
«t does nat require, that the deviſe of land upon a truſt 


FA 8 2 tion. 


And further plead the act of 29 Cha. 2. ch. 3. for preven- 


bbliged to anſwer to it, and therefore plead the act and will 


agement of any charitable uſe as truſtees : or that the teſta. 
r did fignify to them in any kind of writing his deſigning 


ed before lord Hardwicke, who ordered it to ſtand for an 
wer, with liberty to except, and the benefit of the plea 
as fayed to the defendants till the hearing of the cauſe. 


ould be ſuch 3 one as IS capable of | being carried into. execu· | 


129 


gon of the real eſtate, and that they may account to her like- 


by him, they plead that he was ſeiſed in fee of thoſe lands, 


ad writing, or any other directions, were ever given by the 


[144] 
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appear for what purpoſes. That the law being for a gend 
good, ought to be liberally expounded. By the flat | 


* ſhall be given, granted, Sc. or any ways charged erh 


£ ſuch gift, conveyance, appointment, Hr. be by deed 
credible witneſſes, twelve kalendar months at leaſt bein 


the execution and death) and be inrolled in the count 


the gift be to the deviſees for their own benefit, in pointd 


| was given upon a truſt, or that the will is inconſiſtent withil 
rule of ſome poſitive law, and that the deviſee took the lk 


another. This muſt be done by ſhewing it to be a truſt, a 
of the legal eſtates given by the will. If this were a volut 


take it from the grantee ? no certainly. If an eſtate is giv 


| Hnids ſhall be to A. remainder to B. and take it clearly fut 


Jeious that another had left his eſtate to one or two perſons 
WER. v4 NI „ innen e A hs = 5 a \ 


.»* *, Caſes argued and determined _ .* 


tion. That the paper js to be taken as part of bis wil, oi. 
this is a truſt, and appears to be ſo by proof and admiſiy 
and clear that it is a declaration of truſt, though it does i 


Mortmain, 9 G. 2. ch. 36. “ No manors, lands, Ge. 
* ſums of money, goods, Oc. or any other perſonal eg 
< whatſoever to be laid out in the purc aſe of any lands, & 


* cumbered by any perſon or perſons whatſoeyer, in triff 
for the benefit of any charitable . waetloryer, Unle 


- 


e dented, ſealed and delivered in the preſence of two or my 
the death of ſuch donor or grantor (including the day 


* Chancery within fix kalendar months next after the exe 
tion thereof, c. That under the words, i truſt or fi 
the benefit of, they might be admitted to real parol proof, y 
ſhew it to be a truſt for charity. 2 


© 


Mr. Wilbraham for the defendants. The teſtator hal" 
power to give the eſtate as he thought proper, ſo as his ei 
poſition was conſiſtent with the rules of law, as well with k. 
gard to the manner of giving, as the object of the gift. | 
lawit is a good deviſe. Upon the face of the will it appe 
to be fo, and prima facie in every deviſe not only the leg 
but the beneficial intereſt paſſes. To deprive a deviſe g 
this benefit, it is incumbent on the plaintiff to ſhew that! 


intereſt in ſuch eſtate, not for his own but for the uſe 


that cannot be done but by ſhewing a declaration of that tl 
in writing; and therefore the plaintiff has recourſe to ii 
paper writing; and this is ſaid to be a declaration of the 
tary deed, would a paper even declaring a truſt be ſufficient 


7 


by's will, can a paper-writing declare that the truſt of t 


the deyiſet, and give it to another? This would evade 
intent of the ſtatute of frauds and perjuries, which was! 
revent-frauds in obtaining wills from perſons by -obtendil 
ther inſtruments, or by forgery. Here, if a man was cd 


"w * 


in the Time of Lord Chancellor Hardwicke, 


ura ſhould get a declaration that the deviſees were truſtees 
bimielf, or if ſuch a paper ſhould be forged ; this would 
Ec away the deviſed lands from the deviſee, who had them 
a folemn inſtrument, and tranſlate the gift to another, 
thout any other ſolemnity but a paper writing barely ſigned, 
ut not atteſted. The queſtion is, Whether here is ſuch a 
eclaration of a truſt in writing as the court can make any 
Neeree upon, to wreſt the legal eſtate out of theſe deviſees for 
he benefit of a third perſon. And the reſolution of this queſ- 
bon will depend on another. Whether here are grounds 
W:fficient for a court of equity to have declared the defendants 
aſtees for a charity; for I will not contend but that if they 
vere truſtees for a charity, though an indefinite one, that 
joht be ſufficient to enable'the crown to apply the gift. This 
ayer is pot ſufficient to determine upon, that the teſtator 
eant to give his eſtate at all in charity. That it is too un- 
teftain to found a judgment upon, and but conjeQural at 
eat. Whether he meant this will is not clear, for the date 
$ different, the paper referring to a will of the 2d of Auguſt : 
or does it with certainty anſwer the deſcription, for the de- 
endants are not joint-tenants of the whole, part of the eſtate 
being given to Mr. Cann ſolely. It appears likewiſe by 
heſe deeds that the teſtator had a regard for Mrs. Andrews, 


ind a deſign to provide for her. : „ 

Lord Chancellor thinking there might be ſome reſemblance 
between this caſe and thoſe upon the ſtatutes of ſuperſtitious 
les, where non conſtat that there was any ſuch uſe on the 
ace of the wills themſelves, but a ſecret truſt for that pur- 
poſe, ordered this caufe to ſtand over to ſearch into prece- 
dents. And on the 3d of July 1744, the cauſe came on 
gain, when the council for the plaintiff produced three pre- 
pedents out of the court of Exchequer. 85 . 


the Second, Secondly, The King verſ. Lady Portington, 
N. in the time of William the Third, Caſe 31. Thirdly, the 
Wilam and Mary. 


expreſs deviſe to a ſuperſtitious uſe, yet that a court of equity 


his eſtate to a ſtranger and his heirs without declaring a truſt, 
at parol evidence to ſhew the teſtator's intention to give it 
bluth a ule, hs | . DEN vr : 

The 


* 

„ 
* 

* . cn — 0 


Firſt, TheAttorney-General againſt Jones, the 4th of James 
le 4th of William and Mary, 1 Salk. 162. and Caſes in B. 
iltorney-General againſt Lawſon, Trinity term, the third of 
To ſhew that notwithſtanding there is not under a will an 


vl from ſuſpicious circumſtances, as where a teſtator deviſes | 


[ 146 ] 


order it to be applied to a proper uſe. 80 far as this decy 


(e held firſt, that the ſtatute of frauds did not bind the king, 


 &. That the king, as head of the commonwealth, is obligel 
the crown, or the propagation of a falſe religion, and h 


for that reaſon the king cannot have it: yet however it 
not fo far void as that it ſhall reſult to the heir, and there, 
0 fore the king ſhall order it to be applied to a proper uſe; 


Sixth, ch. 14. 


body palitich or corporate. Secondly, He ſhall not be exempt- 
ed by conſtruction of law out of the general words of ads 


the Sixth. From this time down ta the ſtatute of frauds 


[143] 


though he is not named. Firſt, He is included in the 17th d 


rerogative in this caſe, neither is there any particular pris 
prerogative in this caſe, neither is there 7 par go 


Caſes argued and determine! 

The council for the defendants inſiſted that two out of 
three caſes did not come up to the preſent, for they were m 
the caſe of the wills, but upon a conveyance. The laſt hy 
fome reſemblance, becauſe it was upon a will, a deviſe to 
Portington and her heirs, without any truſt ; the court d. 
clared it to be a ſuperſtitious ule, and therefore the king yi 


was founded upon parol evidence, it differs from the ſtatute 
frauds and perjuries. But it is material what grounds the 
went upon in admitting ſuch proof. + ol 


It is ſtated in Mr. ſerjeant Salkeld's Reports, that it wy 
<« but took place only between party and party. Second, 


« by the common law, and for that purpoſe intruſted and 
« impowered to ſee that nothing be done to the diſheriſond 


<« that end entitled to pray a diſcovery of a ſuperſtitious uz 
« Thirdly, This uſe being ſuperſtitious, is merely void, al 


ſo that the ground upon which the decree goes upon there, j 
the preroga ive given to the king by the firſt of Edward the 


There are three caſes where a ſtatute ſhall bind the. kin 


Elizabeth for reſtraining college leaſes under the general words 


made to ſuppreſs wrong. Thirdly, The general words d 
ſtatutes which tend to perform the will of a founder or donot 
ſhall bind the king though not named. See Magdalen Cul. 
eaſe, 11 Co. 66. 5. The reaſon why a benefit is given to 
the king where there are ſuperſtitious uſes, is to prevent tht 
growth and encouragement of a falſe religion. Vide 1 Edu. 


the king might have had the benefit of parol evidence; but” 
as the king is not bound by the the Stat. of frauds and per- 
Juries, for he is not named, and relating only to party and 

arty, the reaſon of the court of Exchequer's admitting pad 
evidence was founded upon this rule. The preſent queſtion 
is between an heir at law and a deviſee; and there is 10 


in the Time. of Lord Chancellor Hardwicke. 

ce belonging to a charity, to exempt it out of the ſtatute of 
; uds. „ i | Fa "y 
That the ſtatute of mortmain does not veſt any thing in 
e crown, or by a deviſe to charity, but operates only by an- 
ling the deviſe abſolutely. That the conſtruction aimed 
t by the plaintiffs would be totally deſtroying the ſtatute of 
ds, the great fence of our property, if a paper which may 
forged after a perſon has made his will, ſhall be admitted to 
1 declaration of truſt only in thoſe perſons, who had an 
lute deviſe by the will without any truſt. The caſes of ſu- 
>:{titious uſes are very different from this. Superſtitious uſes” 
e nals in ſe, and deſtruQive to our conſtitution and govern- 
ent under the proteſtant religion, and therefore the law pro- 
bits them; but it is not ſo with charitable uſes, which have 
en always favoured, as in copyhold eſtates given by will to 
xitable' uſes, ſurrenders have been ſupplied. The true 
undation of this ſtatute of mortmain was, that there was 
ouzh of land got into the hands of corporations that are 
difoluble, and that even now charities may be eſtabliſhed in 
e lifetime of a perſon, but ſhall not be done in his laſt mo- 
ents. That the judges have declared ſuperſtitious uſes to 
bad ones, which makes this caſe differ materially from 
m, and therefore is not all affected by them. That ſup- 
ling this paper to have been a wing executed in the pre- 
nce of three witneſſes, yet it is not ſuch a deſignation of cha- 

, 2 will take this caſe out of the ſtatute of frauds, 


"WI Mr. Attorney-General in his reply ſaid, there was nothing 
dhe mortmain act whjch confines it to a truſt in writing, 
i. it is to any perſon in truſt, or for the benefit of any chari- 
0; 77 uſes. So that if the intention can be made appear 
oF bether it be in writing or not, it is equally within this ſta- 
os The point the ſtatute had in view, was to prevent the 
1 Wuheriſon of heirs, and if the conſtruction of the defendant's 
oel ſhould prevail, it would be a means of letting in an 


lon upon this act. Acts of Parliament of this kind are to 
conſtrued liberally and favourably, ſo as to ſuppreſs the 
lekuef, and advance the remedy. That there are ſeveral 
jreſfions in this paper which are not reconcileable to any 
Wie but a charity; ſuch as I hope and doubt not but the ſaid 
by William Cann will according to his undoubted genero- 
þ and integrity, ſee 3 according to his wonted and 
I arſpoſed: charitable diſpoſition towards all men. 
Lord Chancellor. I have been under ſome doubts as to 
determination of this caſe. Becauſe on the one hand 
A convenience may ariſe, from means being found out 


ufer arpuel and deternitned = 

to evade and dude” the ſtatute of mortmain: cath on il 

other hand, it may be a dangerous thing to determine th 

d to be à truſt; for I Nee upon 1 Fa 
aa A rmittin rol evidence to t 

his efiate for 8 0 3 — 10 15 out2 

= was the great difficulty. . 11 to the preſent caſe, j 

22 can find a way of determining. it, which will vl 

ding 1 the ſtatute of mortmain, there is no reaſon ton, 

4 th the court to make a a ſtrain which might affect the tam 

of frauds and perjuries. It was a terror and apprehenſ 

which the teſtator had of this mortmain law, which induce 

im. miſtakenly to, revoke. the firſt will, from an imagjnatng 

hat it was within that ſtatute ; for if he had not revoked} k 

that will would FR y have ſtood, as it was made ſo Joy 


however this ought. not to have ay 


== 


£4 4& -. ©* &? 


are three RET. Firſt, Wh ther this be a caſe within th 
ſtatute of frauds and perjuries? 2 Secondly, Whether here! 
ſuch a declaration of tiuſt as is required by that fatute! 
Third ly, If not a caſe within the ſtatute of frauds, whethy 
n be Tok of parol 505 here is a duſkciens evidence a 
tfuſt ſor charity? 7 


Tam of opinion this isa caſe within that ſtatute; for other 
_ viſe! ſhould open a door to infinite inconvenience with x 
| to this ſtatute, and which would conſiderably ont 

balance the miſchief” that can ariſe by leaving a loop-hak 
whereby to elude the ſtatute of mortmain. Conſider ii 
charitable uſes are within both the clauſes of the ſtatute 
frauds, as well within the clauſe of deviſes, as the clauſes 
lating to the declaration of truſts. That this has beend 

termined, that there muſt be a declaration, of truſt, andt 
uſt be a will duly executed, in order to create a ch 
uſe; and even though ſuch appointments have got. 
better of che ſtatuße de donjs, and copyhald. eſtates, Jet i 
a good appointment to paſs freehold lands to a 
Talbot 


le uſe within this ſtatute. It was. determined by la 
alk the icaſe of the Attorney-General verſus SPI 
u the court could mot ſet up a truſt for a charity. withol 
= RRC: in writing; notwithſtanding; 1 were ſuch a 
cumſtances in fayour. of the charity, that the teſtator col 
dot mean any thing elſez and notwithſtanding the devil 
there, as well as here, were jointenants, the cauſe was! 
heard before me in Trinity Term, 1739, and J wp, of 
wag? yo, and the decree was aimed. 


2 : 


ty the Nm of Lord Chancellor Hardwicke. - 135: 
It has been ohjected by Mr. attorney- general, that there 


= words in the ſtatute, of mortmain, that po farther than 
he ſtatute of frauds, and which were intended to take in pa- 
ol truſts. That no lands, Ac. ſhall be charged or incum- 
© bered to any perſon in truſt, or for the benefit of any cha- 
nttable uſe whatſoever,” . Attorney- general ſaid, this 
a new law, ſubject to the Hüte of frauds and perjuries, 
ad that this act makes any Aiſpoſition void for the benefit of 
| charitable uſe, whether in writing or not. | 


But I am of opinion this law has not abrogated the ſtatute 2 
f-frauds, which, being made for the publie good, ought not abrogated 
mam imponere futur t. the ſtatute of 
| 11 27 L 2 wo | frauds, which 


41422 2 \ x . i IS t>; \ | 4 
being made for the public good, ought normam imponere futuris, 


t is true, the ſtatute of frauds cannot govern the particu- The diſabling 
| | | 2 | | | ſtatutes againſt 
br proviſions of that ſtatute, but it muſt govern the conſtruc= papiſts muſt be 
ibn bf ſubſequent acts, as under the diſabling ſtatutes againſt | ; 81-1] 
pits, they muſt be conſtrued by the rules of law, and by conſtrued by 
what-1s laid down in precedent acts. If it ſhould be adtnit- what is laid 
ed. that the ſtatute of mortmain took all theſe caſes out of down in prece- 
. 2 AE . | | dent acts; ſo in 
e ſtatute of frauds, and was intended to introduce parol like manner the 
idence, it would do more miſchief by laying the foundation ſtatute of * 
ir A gteat deal of perjury, than it can poſſibly do good in pray — 
y ather reſpect whatſoever. But, as I ſaid before, this particular pro- 
annot be, for it muſt be conſtrued conformably to the ſtatute ee, — _ 
K frands and perjuries. The ſecond queſtion is, Whether mute 97.92 
3H Þ © © : "s 5 ; | | 2 8 3 yet it go- 
here is in this caſe a proper declaration of truſt? And this veras the con- 


ends upon the conſtruction on the paper-writing of the ar rb e 
Ith of Aupuſt, 1738, called Rules, Requeſts, r. There ſubfeguent once 
A miſtake in it, as to the deſcription of the will, but I laß DET 

o weight on this, except there had been another will in be- 

by, and therefore muſt take it to refer to the will of the iſt . 
If Auguſt, 1738. Conſider whether from the nature of the a 
per it can be admitted as a declaration of truſt: And I am | 
If opinion it can not, for the reaſons given at the bar, which 
le Fey roper ones. If the teſtator had made a feoffment 

d himſelf and his heirs, and left ſuch a paper, this would 
ave been 2 good declaration of truſt within the other clauſe 

ll the ſtatute of frauds. ' But this preſent caſe ariſes upon 
e clauſe of the ſtatute of frauds relating to a diſpoſition of 
ands by will. Here is a paper ſubſequent in date to the will, 
Ind therefore, if it had any effect, it would operate as a re- 


Neat of the will with regard to the beneficial intereſt in 
f Ne eſtate. 25 „ „ * . | | ; | | 
Vor. III. B 8 | . But 


136 

The ſame ſo- 
lemnities re- 
quired 7 the 
ſtatute o 
frauds, to dif- 


pole of a truſt 


— 


or equitable intereſt in freehold lands, as of a leg } eſtate in {uch lands; nor can a teſtatory 
voke a truſt, any more than he can deviſe it, without theſe ſplemnities. | 


[152] 


his truſtee, it would not have ſet aſide the. will, unleſs th 
deviſee had by fraud prevailed upon the teſtator to give hin 


declaration of the truſt for a charity; but, upon the footi 
aà⁊ plain deviſe, and without any mixture of miſtake, or fraud 
it is not a goocb declaration of a truſt. Therefore, I amd 


| of frauds, nor does it amoupt to ſuch a declaration of a in 
as is there required. | 1 Fo td 


ing ſomething to charity; for, I do agree, that theſe exp 


Tuſes arpued and determined 

But it is not executed with the proper ſolemnities ; for, , 
to freehold lands, a man can no more diſpoſe of a truſt q 
equitable intereſt, than he can of the legal eſtate in thy 
lands; under the ſtatute of frauds, without theſe ſolemniti 


Neither can he revoke a truſt, or equitable intereſt, in fr. 
hold lands, any more than he can deviſe it without theſe h 
lemnities. ES. 


© If, by this paper, he had even named another perſon | 


"a? 


the eſtate abſohutely under the will, and told the teſtator, thy 
after the will was executed, ſuch a paper would be a ſufficint 


opinion, this paper is, not, within the meaning of the fiatuts 


But, thirdly, ſuppoſing. it was not within the, ſtatute i 
frauds, then, whether there is ſufficient faundation, conk 
dering the bent of the proof in this caſe, to dec 
this to be a truſt for charity. Now, as to this, the cafe, tak 
ſure, is more doubtful ; but yet, I am not fatisfied to dec 
it upom this foundation, I do agree, that there does appt 
to be an inclination, in the tgſtator, that ſome. part of ly 
eſtate ſhould. go to charitable-uſes. To be ſure, he was 
apprehenſions of the ſtatute of mortmain, by the. evidens 
which has, been given of his deſixing the defendant Cann 
lend him the act to read it over carefully: and, that this ps 

per is a circumſtantial evidence, to ſhew. his intention of gi. 


fions, Mr, Cann's wonted and well-diſpoſed charitable apt: 
ſition, &c, muſt otherwiſe. appear abſurd, But, hows 
clear to me, that the teſtater, Mr. Holliſter, intended tif 
whole for charity, or how, much, if he meant only part 


his eſtate. ſhould go in that manner. For, upon the ei 
dence, it is manifeſt he did not intend the whole ould 90 U 
charity. The defendant's witneſſes prove, that the teltati 
had a gfeat regard for Mr. oy — Mrs, Andrews, al 
that he declared he had given them great part of, 
eſtate; and that he himſelf told Mrs. Andrews, juſt befor 

[his death, he had made his will, and done well: for her; 
and, that ſhe replied, I have a greater regard for your reli 

| — lo 


on 


in the Time of Lord Chancellor Hardwicke. 


»-n5 than my own; to which he anſwered, do not give away 


o much, as to leave too little for yourſelf. 


But I do not reſt it on the defendant's proof, for the plain- 
rs evidence, in ſome meaſure, correſponds with it; for 

ker witneſſes fay, that Mr. Holliſter deſigned the greateſt part 
of his eſtate to charitable uſes, which implies, they did not 
Wink he intended the whole. As to the charitable uſes, provi- 
Jed it was ſufficiently proved, and the ſtatute of frauds was 
wut of the way, how am I to diſcover how much he intended 


d the deviſees, and how much to charity, or how ſhall I be 


be to draw the line between the deviſees and the charity? He 
kuld not under this new will, by reaſon of the mortmain act, 
Fviſe it directly; and he did not know, that in point of law, 


the old one was good. What rule then has a court of equity 


o go by, to determine how much of the will is void, and how 
much of the teſtator's eſtate ſhall go to the plaintiff ? Beſides, 

ry little inconvenience can ariſe from my determination, 
vr this caſe cannot be liable to great objections, as a general 


\ iſe, becauſe the inſtances of truſtees abuſing the truſt of cha- 


ty are fo frequent, that they are a ſufficient warning to rea- 
ſonable men, not to leave their eſtates under ſuch uncertainty, 


vs to put them abſolutely under a perſon's power, and then 


(truſt to his generoſity for the diſpoſing of them in charity. 
The next conſideration is upon the caſes that have been cited 


bf ſuperſtitious uſes, and the conſtruction of the law upon 


thoſe ſtatutes. Now the court of Exchequer, in lady Por- 
ngton's caſe, held, that the ſtatute of frauds did not extend 
bo the King, and entered into parol proof upon this founda- 


on, But, as I am of opinion the preſent caſe is clearly 


within the ſtatute of frauds, it makes a material difference, 
ind takes them from being precedents here: and for this 


eaſon, I am not obliged to determine whether the judgment 


ff the Exchequer in lady Portington's caſe was right or not. 
u Mr, ſerjeant Salkeld's report of this caſe, it was a traverſe 
0 an inquiſition poſt mortem, where the jury found for the 
Ning, but ſubject to the opinion of the court, whether the 
leviſe could be averred to be a truſt to a ſuperſtitious uſe ; 


Ind the court of King's Bench held it could not, and that 


joth from the ſtatute of frauds, and from the nature of the 


0 
i * 


But after this, on the 26th of May 1693, it came before 
we court of Exchequer, upon an information for a diſcovery, 
mn application of the deviſe to an uſe truly charitable ; 
r the King, in the court of Exchequer, may proceed two. 
4s, either on the Latin fide, or on the Engliſh, by way of 


L 


a 
op **, 


eg 


{[ 154] 
The king in tbe 
Exchequer, may 
proceed two 
ways either on 
the Latin ſide, 
or on the Eng- 
liſh, by way of 
information, 
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The Exchequer They held, that the ſtatute of frauds did not bind the King 
gs 8 but took place only between party and party: I own, I am 
not bind the doubtful as to this doctrine, that the king is not bound by 
| king, but ook ſtatute unleſs he is expreſsly named. There is a caſe, hoy. 
Lesch arty and ever, Where it has been determined that he is ny 
party, becauſe and that is upon the” ſixteenth ſection of the ſtatute. of 

med: love = frauds, whereby it is enacted, © that no writ of fferi facia, 

Hardwicke or other writ of execution, ſhall bind the property of the 

doubtful of this *© goods againſt whom ſuch writ of execution is ſued forth, but 

doctrine, “ from the time that ſuch writ ſhall be delivered to the he. 

< riff, Sc. to be executed; and for the better manifeſtation 

af the time, ſuch ſheritf, Ic. ſhall upon the receipt of any 

&« ſuch writ, indorſe upon the back thereof the day of the 


month or year whereon he or they received. the ſame,” 


In extentsgrant- Now the King, notwithſtanding this clauſe in the caſe of 
ed by baron, extents and executions, is not bound by the teſte; as when 
On in a long vacation, the teſte is dated as of the laſt day of the 
them, and they precedent term; it ſhall prevail againſt intermediate acts he. 
do not bind be. tween the King's debtor and other perſons ; though the 
age wich in practice is in extents granted by a baron, to mark the day d 


long vacation granting them, and they do not bind before that day. 
the teſte is da- 40 $92 


| ted as of the laſt As to what was mentioned by Mr. attorney-general, on the 
Gay of the pre- ſtatute of uſury, I have looked into it, and likewiſe into the ſu 
ſhall prevail tute of Queen Ann, which is penned in the ſame words, and 
againſt interme- where parol evidence has been admitted to ſhew «/urious i. 
naomi = \: tereſt taken by a mortgage, though there was none upon tle 
debtor and face of the deed itſelf, is upon this clauſe, 12 Ann. ſt. 2.6 
other perſons, 16, ſeck. 1. All bonds and aſſurances for the payment d 
any principal or money to be lent upon uſury, whereupon 
<< there ſhall be reſerved or taten above five in the hundred, 
| ©. ſhall be utterly void. 8 
benotet ge Suppoſe a mortgage to be drawn only for five per cent. and 
3 the mortgagee takes fix, it would be void upon the word tatt 
a mortgagee takes ſix, it would be void on the word take, in the ſtat. of 12 Ann, 


In the preſent caſe, it is extremely improper for the court 
to make a decree for the plaintiff; becauſe the court cannd 
[ 1550 decree the deviſe to be void, ſince the making the ſtatuteC 
maortmain, any more than they could deviſe it to be a trill 

for the heir at law before the ſtatute. But I am not unde 

a- neceſſity of interfering in this, becauſe the 'phintiff has! 
remedy at law under the proviſion of the ſtatute of mortmal 
ſect. 3. © that all gifts, grants, conveyances, 6c. of a 
lands, &c. or of any ſtock, money, &c. which ſhall 
made in any other form than by this act is directed, {lu 

e be abſolutely, and to all intents-and purpoſes, void. r 

that the deviſe of the legal eſtate is made void, and not mere 

the truſt for the charitable uſe, ni 


in the Time of Lord Chancellor Hardwicke. 


The truſt then being made void, infects the legal eſtate, 
J makes void the whole deviſe, and then the land deſcends, 
dis exactly parallel with the ſtat. of 11 & 12 W. 3. re- 
ting to papiſts : and this point on the laſt mentioned ſta- 
te came in queſtion before lord King, in the caſe of Car- 
k verſus Errington, 2 P. V. 361. where jt was held, that 
Al the perſons who were to take the truſt were papiſts, it 
l make the legal eſtate void likewiſe*. | 


- 


There was another caſe of Marwood verſus Dorwell, 
hich came firſt before the court of Common Pleas, and 
| ends on writ of error, to the court of King's Bench, 
hilt 1 was chief juſtice, and the whole court were unani- 
ouſly of the ſame opinion. The conſequence of this is, 
at the plaintiff may bring an ejectment if ſhe pleaſes ; and, 
ſo, I will retain the bill for a twelvemonth, to give her an 
pportunity of trying it at law; for the plaintifPs is undoubtedly 
hard caſe, as ſhe is an only child, and heir at law ; but 
is is all the relief I can give her. SE | 


The plaintiff not caring to be at the expence of a trial at 
bw, but acquieſcing under lord Chancellor's opinion, the 
Il was diſmiſſed without coſts, | EE EN 


Roſs verſus Ewer, July 5, 1744. 


N x: 34, there was a treaty of marriage between the de- 


ö fendant and Ann Thompſon, widow, and ſhe being poſ- 
led of South Sea ſtock and annuities, to the value of 3000 J. 
ass agreed that the ſame ſhould be veſted in truſtees ; and in 


urſuance of this agreement, ſhe did transfer her ſtock to 
uſtees accordingly ; and by an indenture of the iſt of June 
131, reciting the intended marriage, it was declared the ſame 
as in truſt for Ann till the marriage, and then to pay all the 
tereſt and the dividends to the defendant during the joint 
ves of him and Ann; and if ſhe ſhould die in his lifetime, 
nd there ſhould be any children of her body by him living 
t her death, then to pay a moiety to him of the ſaid ſtock, 
bd the other moiety to ſuch child or children ; and in caſe 
[no child living at her death, ( ſhe dying in his lifetime) then 
e truſtzes were to transfer the other. moiety unto ſuch perſon 
perſons, and to and for ſuch uſes; intents, and purpoſes, aud 


ich manner as the ſaid Ann ſhould, in and by her laſt will 


ee... - © Iv <4 


: 
* 
4 


ha ſtat. 18. Geo. g. el 60. Vide alfo Newnam's edit, of Ack. Rep. v. 1. 
bb. V. 2. p. 210. Hargrave's edit. of Co, Lit. 8. a4. | | 


and 


wiſe. 


39 


Where the per- 


ons who are to 


take the truſt 
are pa piſts, it 
will make the 
eſtate void 


likes 


[ 156 J 
C A8 50. 


By a ſettlemea 
before marriage 
30001]- S. S. ſtock 
belonging to ihk 
wife was in- 
veſted in truſ- 
tees, Who were 
to transfer one 
moiety to ſuch 
perſon, &c. and 
for ſuch uſes, | 
&c.as ſhe ſhould 
by her laſt will 
in writing, or 
other writing 
under her hand 
and ſeal, to be 
attefled by two 
or more credi- 
ble witueſſes, 
appoint, &c. 
and for want ot 
ſuch appoint» 


140 


e 
N r 
— 


fer all ſuch 
ſtocks to her 


exccutor or ad- 


miniſtrators. 


Af. er her death Zr%/? to afſign and transfer all ſuch ſtacks to the executy; 


a paper was 
found in her 
cloſet of her 
band writing, 
by which ſhe 
gave different 
ſums to diffe- 


rent perſons, but not ſigned or ſealed by her, nor atteſted by witneſſes. Lord Hardwicke | 
Opinion, that the words, under her hand and ſeal to be atteſted by two or more credible wi 
neſſes, are referable to the will as well as to the other writing, and for want of the ceremony 
ſcaling, and atteltation by witneſſes, this paper was not a good execution of the power, 


him, to join in revoking the truſts as to 1000 f. and the t 
tees by their directions, did aſſign 1000 J. to the defer 


(057 7 


ment, &c. then 
in truſt to tranſ- 


fendant found a paper of her hand writing in her cloſet, in th 


ſigned by her, nor ſealed, nor atteſted by witneſſes, and th 


_ Caſes argued and determined 


and teſtament in writing, or other writing under hand t 
ſeal, to be atteſted by twa or more credible witneſſes, now, 
ftanding her intended coverture, limit, direct, or declare * 
for want of ſuch direction, limitation, or declaration, the 


adminiftrators of the ſaid Ann; in which indenture was 0 
tained a proviſo or power for the defendant and Ana, wii 
the conſent of the truſtees, to revoke all or any of the truſ 
and declare any other uſes or truſts as they ſhould think fl. 


The defendant and his wife having been arte fo 
time, and no probability of iſſue, ſhe was prevailed upon 


dant. 
Ann died in April 1741, and on the day ſhe died, the & 


preſence of one of her ſiſters, and another perſon, but ni 


defendant immediately took a copy of it, and then ſealed th 
original under cover, which remained unopened in his cul 
tody, till the day he put in his anſwer ; the defendant pn 
duced this copy at Doctors Commons when he took adm 
niſtration to his wife, on the 31ſt of October 1741, bei 
informed there that the paper was of no ſignification. 


A copy of the paper left by Mrs. Ewer, December 11 
M | | | N 


I declare this my will. 
To ſiſter Elizabeth Taylor — — 1 
To ſiſter Sarah Ross — — 700 
To her ſon Alexander Roſs — — #6 


her natural life, and then to return to 
himſelf _ CE oh LOI | ; 
Jo Ann Roſs 5ol. w—— IG | 
To Dorothy Roſs 50l. — — 
To Thomas Bodennam So —T— 
To Edward Bodenham gol. — | 
To William Bodenham gol. 5 
To Mary Branch 5ol. © ——— | 
| To Richard Branch .50/1. — | 


To pay his aunt Taylor 200. a year ws] ; 


——_—— 
= we 
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3 foys Kitford 501. —— R 

| er At, 56 „ | 4 mw 

To two truſtees gol. 5 

To Mr. E. 100 

To Mr. Spring a ring. | 

To fiſter M. a ring. 

To Mrs. Sarah Clamfon 2o/. 

To her daughter Elizabeth 201. | 


The plaintiffs have brought their bill againſt the truſtees, 
whoſe names the ſtocks are now ſtanding, that they may 
compelled to make fale of a moiety of all ſuch ſtocks as re- 
ined undiſpoſed of at Ann's death, and apply the money 
ing thereby, or fo much as ſhall: be neceffary, to and 
pong the plaintiffs towards payment of the ſums given 
em by the ſaid paper writing, in proportion with ſeveral 
her ſums thereby given to other of Ann's relations. 


r. Attorney-General, for the plaintiffs. It may be ſaid, 
rhaps, that though this paper writing is an appointment of 
ney, it is not a proper one of ſtocks. But if there is no 
er fund, out of which the ſums given by this writing can 
paid, yet, I apprehend, that this will be ſufficient to en- 
e the truſtees, to transfer the ſtocks. 7 1 


Lord Chancellor. You need not labour this, for the caſe 


Mr. Attorney-General. The firſt queſtion is, Whether 
„ Ewer has made a ſufficient appointment within the 


lt may be ſaid, perhaps, that this power cannot be exe- 1158 
kd without a writing in the preſence of two witneſſes, and 3 
der hand and ſeal; but it muſt be admitted to have been 
r own ſtock, ſo that the had an abſolute dominion over it, 
d what ſhe has reſerved is out of her own property. That 
F word er ſeparates the clauſe, and the atteſtation relates to 
b words other writing only, and if ſo, then this is a will 
(in the meaning of the power. That @ ſeal is not neceſ- 
o make a will good. That the court will not ftrain to 
ade this execution of the power, where the intention of 
Exer was plain to diſpoſe of part of her ſtocks among 
* only relations ſhe had, the plaintiffs. - Secondly, Where 
a truſt far a wife's ſeparate: uſe, this court looks upon 
"82 feme ſole. If fo, then this is a writing which would 
paſſed her perſonal eſtate if ſhe had been a feme ſole, and 
Mil <qually paſs the ſeparate property of a wife, whom this 
KN conſiders as a feme ſole. | " 
19500 | | Mr. 


* 
, % 


142 fes argued and determinel 
Mr. Wilbraham of the ſame ſide. It has been held in mam 
inſtances, that though a wife cannot make a; will, yer ta 
ſhe may appoint. Cro. Elix. 27. Eſton verſus: Wood. (n 
Gar. 219. Merriot againſt Kingſman. The preſent ; 
contract of the ſame nature with theſe caſes at common ly, 
Whether this is fo compleat an inſtrument as would he 
eſteemed a will in the ſpiritual court? is the queſtion. Thi 

s certainly a teſtamentary ſchedule at leaſt, and would he u. 
garded as ſuch by that court. Nothing can be ſtronger thy 
the out-ſet here. 7 declare this my will, It is dated beſide 
and all written with her own' hade. 


Mr. Tracy Atkyns of the ſame fide : ſubmitted that it wy 
a good execution of the power; becauſe the words or «hy 
„ writing, ſeparated the ſentence, as or is in its natural ſp 
. [ 159 ] nification a disjunctive. That there is no inſtance of coum 
5 of law or equity conſtruing or a copulative, except where th 
. intentiori of the party required it, but was never ſo conſtrue 
5 as to deſtroy an intention, or to defeat the execution ft 
power. And therefore thought himſelf juſtified from tu 
words themſelves, to inſiſt, that a will in writing unatteſ 
by witneſſes, is a good appointment within the meaning d 
this power, as witneſſes are not neceſſary to a will of perſond 
eſtate, though they are to a deed, to which the drawer d 
| this ſettlement has properly confined it. Vid. 10. Co. gz 
E* | Doctor Layfield's caſe, and 1 Inft. 7. B. That, ſuppolin 
there is any doubt in this clauſe, yet, in ſupport of the ext 
cution of a power, there ought to be'a favourable conſtructio 
for though formerly taken ſtrictly, yet latterly more liber 
expounded. Vide the Marquis of Antrim's caſe verſus Th 
Duke of Buckingham, 1 Ch. Caf. 17. Swinbourne 94, 51 
522. Dyer 72. A. 2d caſe. The two laſt were in the ck 
* | of land, and though not the ſame ceremonies were requim 
| then in a will of lands as fince, under the ſtatute of fraud 
and perjuries, yet lands were always of higher eſtimation 
the eye of the law than a perſonal chattel, and notwithſtank 
ing it was held, that the real eſtate paſſed by theſe wills, I 
| alfo cited Loveday verſus Claridge, in Limbrey verſus Mk 
ſon, Lord Chief Baron Camyns 452. and fever other cik 
in the next page, to ſhew, that if powers are defeCtively a 
ecuted, the court will ſupply it. Yide Smith verſus Alntoh 

Caſe in Chan. 1 vol. 263. e e 
To obviate the objection againſt theſe caſes, that they bal 
been where wife and children were concerned, and that W 
A 8 - circumſtance weighed ſtrongly with the court in deter mini 
1 : 8 | 4 5 ; them, he mentioned Gold and Rutland, Paſch. T. 171 
14. Caſ. Abr. 346. where there was no execution in "y 
e 4 Wks, | | pur 


x 
* 
J * 


0 


tree nieces) to the prejudice of the huſband ; and yet lord 
:cclesheld, on a bill brought by the huſband to ſet this diſ- 
fron aſide, decreed for the defendants. To apply the 
ſt caſe to the 7 Mrs. Exer having reſerved the ſtocks 
0 herſelf, ha - ; aſſo L027) 5 

ought fit, and might have given them away abſolutely, or 
That by this power ſhe was made in the nature of a feme 


and in this, who has no other right but as an adminiſtrator. 


the court will be accordingly. 


wer's ſtocks, that they did not attempt to hinder the defen- 


e plaintiffs are not entitled on ſeveral grounds. Firſt, 
hat this court cannot conſider it as a will, for it has not yet 
n proved in the Spiritual court. Secondly, That taking it 
be a writing only, and not a will, yet if it is according to 


abliſhed there as a will, yet they will not admit every pa- 


prove the will, where the feme covert has a ſeparate power 
frved over her eſtate. a) 288 


Lord Chancellor. I am of opinion that though in the no- 
n of law a wife carinot make a will, yet where a feme co- 
t has a ſeparate power over her eſtate; and may diſpoſe of 
Jy will, whatever ſort of writing ſhe leaves, it ought firſt 
e propounded as a will in the Spiritual court; and in this 
as there is no executor appointed under this writing by 


and with this paper or teſtamentary ſchedule annexed. 


© execution of the power, I will direct the cauſe to ſtand 
ol. III. = ERIE 7 ERS | over 


4 ? 
6 


arſoznt to the direstions of a power, but all diſpoſed of by 
ord of mouth, and in favour too of collateral relations 


le, and as ſuch a diſpoſition in that caſe would have been 
od, why not in this? Her adminiſtrator in that caſe could 
ot have impeached ſuch a diſpoſition, no more tan her huſ- 


Ind therefore the diſpoſition which ſhe has made to the 
antiffs is perfect and compleat, and hope that the judgment 


* 


an abſolute power to diſpoſe of them as ſhe 


„„ 


Mr. Solicitor-General for the defendant Ewer. Phat he 
e the plaintiffs an exact copy of this paper, and that they 
re ſo well ſatisfied they had no right to any part of Mrs. 


t to take out adminiſtration to his wife. He argued that 


power, that writing ought likewiſe to be proved firſt in 
Spiritual court; for though papers are admitted to be 


, for their doing or not doing ſo depends ypon cireum- 
ces, It is notorious in experience that the Spiritual court 


Where a ſeme 
covert has a 
power to diſ- 
poſe of her 
eſtate by will, 


the writing ſhe 
3 wn - US leaves ought 
wife, that court would have granted adminiſtration to the firit to be pro- 


pounded as a 


will :n the Spi- 


Therefore if the defendant's: council do allow this to be a 7i%*} court, and 


if no executor is 
appointed, they 
will grant ad- 
mini ſtration tg 


14 oſes argued and determine. 


nexcd, Pounding this paper to the Spiritual court. 
[161 But Mr. ſolicitor-general, inſiſting it was not a good oy, 
1 8 cution of the power, went on as follows : that the will oy 
to have had the atteſtation by two witneſſes, and under ha 
and ſeal, becauſe the words of the power are not by yil 
deed in the preſence of two witneſſes, but by will or hx 
writing. Now the words other writing may be ſet in q 
ſition to a will properly made, and may fo to ſuch a pay 
as ſhe has left behind her, and proves gly that (he ough 
tochave executed even this paper under ſeal, and in they, 
ſence of two witneſſes. He cited for this purpoſe the cat 
Dormer 'ver/. Thurland, 2 P. Wms. 5060. 
Mr. attorney- general in reply ſaid, if your lordſhip think 
this ought to be propounded to the Spiritual court firſt, we i 
not diſpute it, but are very willing to try it there. There ; 
two ſorts of inſtruments by which ſhe might execute tl 
power, the one-4 will, the other a writing, The inveſingi 
in truſtees hands before her marriage ſhews her intentions 
preſerving an abſolute power over her property, and to pul 
vent her huſband from ever intermeddling. If this is a 
proper to be proved in the Spiritual court, it is in effect u 
mitting it to be a will within the meaning of the powerg by 
cauſe it is very well known that they have no authoriyt 
meddle with an execution of a power hy deed in the lifein 
_ ok the perſon, which is to be under hand and ſeal, and whe 
two witneſſes are neceſſary. He then endeavoured to d 
tinguiſh this caſe from Dormer verſ. Thurland. 
Lord chancellor aſked the attorney- general, Whether! 
thought that caſe would have been held good, if there li 
been no proof of a publication of the wil? 


He faid he thought it would. 


Publication an The chancellor denied it, and mentioned the caſe 0 Mu 
eſſential part of Windham of Clear-well in the court of King's bench, wil 
— a trial at bar upon the will of his uncle; and the d 
mere matter queſtion was, Whether the teſtator publiſhed: it ? for tis 
of form was noidbubt of his executing it in the preſence: of three 
nmgnnaeſſes, or their;atteſting it in his preſence, which: ſhews'l 

- publication is in the eye of the law an eſſential part of 
execution of a will, and not a mere matter of form. 


[ 162 Y 5 Lord Chancellor. There are two queſtions! in this e 
n paper purporting to be a will? Secondly, Whether 
rr | * | gli | 


in the Time of Lord Chancellor Hardwicke. 


1-iffs' are proper to come into this Court before the will is 
ropounded to the Spiritual court? of which I have already 
ren my opinion. But there is a queſtion which is more 
terial, and goes to the merits, that taking it one way or 


Je latter words in the clauſe, under ber hand and ſeul to be 
meta by tte or more credible witneſſes, are refrrable as well 
b the will, as to the other writing. Firſt, upon the itmention 


Wein erufÞ to transfer the other moiety unto . ſueh perſon or 
ont, and to and for ſuch uſes, intents and purpoſes, and in 
ich: manner as the ſaid Ann ſhould, in and by her laſt will and 


be attefted by two or more eredible witneſſes, notwith/tand- 
g herantended covertire, limit, appoint or declare, and for 
bant of fuch. direction, limitation or declaration, then in truſt 
p transfer all ſuch flocks to the executors or adminiſtrators of 
be ſaid Ann. This is one entire ſentence, and being ſo, 
e words are naturally referable to both. Therefore the 
ſervation on the word or being a disjunctive, is not mate» 


au, are as proper to a will, as to any other writing. Now, 
this clauſe had been ſtopped, there would have been a com- 
a after the word toriting, and another comma after the 
ords other ebriting, and the next words by this means 
wald, according to grammatical conſtruction, relate clearly 
them both. I do not deny the words may be conſtrued 

another ſenſe, but would be much more ftrajned than the 
ther, I take it that the fettering and circumſcribing powers 


e fide of the next of kin, that the huſband may have ſuch 
uence over her, as to prevail upon her to do ſome act to 
pole of this money, which would prevent their having the 


the advantage he expected from her fortune. Now this 
tention is the moſt rational; for in the execution of a 
over, every ſenſible perſon would chuſe to annex ſuch cir- 
umſtances to it. The caſe of Dormer ver{, Thurland, in 
P:Wms. is a much ſtronger caſe than the preſent. 


Though ſealing is not neceſſary to a will, yet being a circum- 
nee required by the power mon caſe ; lord chancellor King 
| Sn held 


der; Whetller as @ or paper writing, the folertinity of 
ling ard atteſting are neceſſary to both. am of opinion 


the parties themſelves, and from the reaſon of the thing. 


ament in writing or other writing under ber band and fe al, * 


in this caſe. The meaning of framing it in this manner, 
as to give Mrs. Ewer a greater latitude than the words will 
p writing only would have done. "Theſe words to be at- 


f this kind ariſe from jealouſies on both ſides.” 'Firſt, On 


nefit of it, Secondly, The huſband might apprehend, 
it there might be ſome undue methods uſed by her near re- 
Mons, to ſurprize her into an act which might deprive him 


to be diſpenſed 


L163] 


Sealing a will 
being required 
by a power, not 


with. 
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"B42 Ito 


An infant truſ- 
tee may levy a 
fine, but doubt- 
ful whether he 
can ſuffer a re- 
covery without 


a pnivy ſeal: may levy a fine, upon the act of parliament, 7 Ann. 4. 


* 
a 


requires ſo little ſolemnity as the making a will of per 
there is ſcarcely any paper writing which they will not aut 
as ſuch. But in this caſe, to reject ſo. material a part of H 
power, provided as a neceſſary caution in the deed, inordery 

preyent a diſpoſition by ſurprize or undue means, is What ih 
court catmot warrant, therefore F,qught not to diſpenſe wi 
theſe circumſtances in the execution of the power; forifth, 
as well have allowed her to diſpoſe of it without any rey 


authority in point; if any thing, the preſent is ſtronger ink 


may take it, and it cannot be reverſed but upon. inſpection 
2 


will under hand and ſeal, atteſted by three witneſſes; if baron dies before i 


Caſeſ argued: and determined: 
held that, it could not he diſpenfed with. There is noth 


eſtate acęarding to the eccleſiaſtical: laws of this realm, fo 


ſhould be conſtrued not to refer to à will, the huſband migh 
tions at all. The caſe of Dormer ver/. Thurland ® h q 


vour of the defendant, becauſe it agrees with the clear int, 
tion of all the parties, that there ſhould be the ceremom g 
ſealing and atteſting by witneſſes, for the reaſons I have he 
08 given, and therefore I muſt diſmiſs the bill, but withax 
A SAY 33,00 Son, e e 


CY 
© 3 
T 


\it 


Er parte Bowes, July 26, 1744. 
y | HE application was, for an infant truſtee to join inf 
1 fering a common recovery, to make a'conveyance d. 


, Lord Chancellor. It has been held that an infant true 
impowering infant truſtees to convey eſtates, and the judy 


d during his nonage. But I doubt whether judges woul 
permit an infant truſtee to ſuffer a recovery, unleſs he pry 
cured a privy ſeal for that purpoſe... But however I fhallpd 
my order in this general manner. That all parties ae v 
concur in all neceſſary acts, for the infant's ſuffering a colts 
mon recovery, in order to make ſuch conveyance effectuil. 


1 * mn , . 1 1 


e err eee 


Baron and feme ſeiſed in fee in right af the feme, by deed and fine ſettled 
the premiſes to the uſe of the baron and feme for their lives, remaitider to th 
firſt, &c. ſon in tail; remaindet to the daughters in tail, remainder' to the hv 
band and wife and their heirs, with power to the baron, during the joint lit 
of him and his wife, by his laſt will or any writing purporting to be his uf 


wife, to charge the premiſes with 2000]. '' The like power (mutatis mutandi 
to the wife, if ſhe die firſt, to charge the premiſes with the like ſum ; huſbul 
by will under his hand atteſted by three witneſſes, but not ſealed, charges tl 
remiſes with 2000], held void, bring without à feat. Dormer vel. f 
fand, 2 P. Wms, | > Song 58 „ a 
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A Petition in the Name of the Attorney-General, at = 59. , 
the Relation of Gray and others, on behalf of the 
Charity, verſ. Sir John Lock and others, Truſtees 
of Magdalen College on Blackheath, under the 
Will of Sir John Morden, July 26, 1774. 


"ORD Chancellor. At preſent the queſtion is, Whe- 22 
L ther I ſhould be warranted on ſuch an application as this, into the reaſons 
to take a previous ſtep to reſtore theſe perſons to their places for an amotion 
in the college. It is incumbent upon this court to ſupport ee oof 
the charity. It is likewiſe incumbent on them to maintain 121, with the 
znd guard the power of thoſe who have that authority from ſame nicety as if 
the donor. For it would be of bad conſequence to the cha- = 69m rp 
ity, if the authority of perſons intruſted with the manage- in queſtion. 
ment of the charity, was upon every inſtance to be enervated 
and broke into. kh a o 

It there were to be the ſame niceties obſerved upon the [ 165 ; 
motion of ſome of the penſioners of an hoſpital, as if they 
ad turned out a perſon from a freehold; no man of fortune 
Pr abilities would undertake ſuch a truſt. Sir John Morden 

not left the power of viſiting to his heir, but has made a 
perfect conſtitution of this charity. Now this is very ma- 
erial to the firſt and great queſtion, the authority of the 

uſtees. They and the ſurvivors are to have a power ts 
place and diſplace the chaplain, treaſurer, and other officers 
ind merchants, &c. at their will and pleaſure. They have 
power to make bye-laws and rules for the regulating of the 
harity, and for the government and conduct of the houſe, 
lich is a very general power; then he directs the ſaid go- 
jernors and yiſitors ſhall and may viſit the ſaid college once 
year, or oftner if they think fit. At which time they are 
Inſpect the treaſurer's accounts, and alſo to examine into 
he behaviour of the chaplain, c. and if they find they have 
ed diſhoneſtly and improperly, to diſplace them, and put 
her perſons in their room. And kkewile, if they find any 
nerchant immoral, guilty of drunkenneſs, &c, they ſhall and - . — 
may remoye them. > Rt aint <7 


The firſt objection is, that this is within the caſe of Sutton tf governors are 
verſus Colefield, Hill. 11 Car. and determined. Du#e'; vintors alſo, 
var.” Uſes 68, 69. pl. 6. I agree that where there are 8 
ſernors who are viſitors likewiſe, ſo far as relates to the eſtates eee 8 £ 
K this charity, they are ſubject and accountable to this court. the eſtates of the 
Lhere are two ſorts of authorities here. One as to the ma- Charity. 
agement of the eſtate and revenue; the other as to the ma- 
ment and government of the houſe. In the latter they 

© ablolute, and not controllable by this court; and is like 


the 


9 AT. 1 
# Vide ante, 
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_ chants, if guilty of drunkenneſs or any debauchery, then they 


Shall and may 


in acts of parli- | 


ment, or in pri- 
vate conſtituti- 


nion that the power of viſiting was 2 . in the Warden 
1 
out hearing or giving wo reafon for ſo doing. My reaſox 


are theſe: By the conftitution of* this charity they ale! 


attorney-generaf that there is another clauſe reſtraining them, 


treaſurer to account. This they might have done by virte 


remove the officers and ſervants for: an offence that muſt be 


1. Cafes argued and #etermined \ *: 


the caſe of the Attorney-General ver/as Price, whic cam 
before me tlie th of July 1 e Ry 155 


of All Souls, and this court had no, riglit to interpoſe. 4 
to the queſtion, whether they have an arbitrary power tore. 
move at pleaſure, I will give no abſolute opinion, but I an 
inclined to think they have ſuch a power of removing, with. 


power of removing the chaplaifi, treaſurer, and other office 
at their will and pleaſure. If it Had reſted there, there b 
doubt but they might have done it; but it is inſiſted by th 


But think the latter clauſe is not a reſtrdiging clauſe; or gg 
them lefs power, but only lays an injunction or ;obligation 
upon them to remove for ſuch general offences, and let 
them in every inſtance beſides to act at their diſcreti6n, Bü 
afterwards in their general local viſitation, they are to call th 


— 
F 


of their being;governors,/and therefore it is an injuriftion poi 
them to inſpect the treaſurer's. accounts, c. Are they v 
{upported in a court of juſtice, with the ſame legal nicety a 
in the caſe of a freehold? Is the chaplain or treaſuret a 
officer for life? They would, if ſa, he equally reſtrained-fron 
removing them as the merchants tlieinſelves. As 10 the men 


ſhall and may by writing under hand and ſeal. turn them out 


e pen 
fioner of ah Hoſpital, upon the application of the benen 


z f 
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* 
would be no end of ſuch enquiries, and. would be a 
means of overturning theſe charities abſolutely,” This is, 
a8 has been very juſtly ſaid, to make a decree before the cauſe 
j heard upon motion, and even before an anſwer is put in. 
Suppoſe it was an information againſt a ſchoolmaſter ; would 
the court turn him out; or. would they reſtore him upon a 
motion, without hearing the cauſe ? If you will compare it 
0 caſes àt law, compare it throughout. Suppoſe a manda- 
ul from the court of King's Bench to reſtore a perſon to an 
office, would the court in a ſummary way do it without ex- 
mining regularly into the merits of the caſe ? Certainly not. 
It would be a much lefs prejudice to the foundation, it one of 
theſe penſioners ſhould be turned out wrongfully, than that 
the truſtees. and governors ſhould be perpetually liable to have 
every action of theirs ſifted and examined into. But yet I 
would recommend it to Sir John Lock, and the other gen- 
tlemens conſideration, to allow ſomething in the mean time 
to the petitioners, that they may not ſtarve, but I will not 
make any order for it. 7; 


V B. The defendants in their petition, this day to the 
Maſter of the Rolls had been allowed a month's time to plead, 
anſwer or demur to the relators information, ſo as not to 
demur alone; and it was ordered that all proceſs of contempt 
for. want thereof be in the mean time ſtayed. | Bp” 5 
; ſ 168] 


Er parte Barnſley, July 30, 1744, among the Petitions Cas 55 
+ I in Lung. N 


; >. The inquiſition. 
To inquire whether William Barnſley is a Junatick, or That w. B. 
1. enjoys lucid intervals, fo that he is not ſufficient for the _ incapable 
povernment of himſelf and his 8 | himſelf and bis 

| e 3 lands, &c. is an 
e The return. of the ingueſt. illegal od vid 
That the ſaid William Barnſley at time of taking this in- C\icuion of lu- 
quſition, is, from the weakneſs of his mind, incapable-of go- nacy. 
derning himſelf and his lands and tenements, and has been 
o from the 8th of April 1737, and upwards, but how and 
In what manner the-ſaid Mr. Barnfley became ſo, know not. 


. * ; a # 


The petition is preferred to quaſh the inquiſition as being 
i illegal and a void return. 


Mr. Attorney General for the petition. There are four 
pounds of lunacy, according to 1 2 247. g. and Beverley's 
ile, 4. Co. 123. b. Sickneſs, Grief, Accident, and Druntæ 
meſs; none of theſe are mentioned in the return. In a 
wr e 3 caſe 


— 


150 a ©» Caſes argued and determined 


caſe ex parte Freak, January 11, 1731, the jury upon 2 
inquiſition there found that by his appearance he was not 

always in his ſenſes as other men be, and that it ariſes from 

Fear and Provocation. This was quaſhed. e ag 


Ex parte Harvey, February 26, 1733, 7 Geo. 2. There i 
was found that ſhe is not of ſufficient underſtanding to ma. 
nage her own affairs. This was quaſhed by lord Talbot, 


In a caſe that came before the court on the 4th of Miy 

1733, the finding was, that ſhe is ſo weak in her judgment 

and underſtanding that ſhe is not capable of managing her. 

ſelf and her eſtate, and has been under the ſame weakneſs for 

twenty years laſt paſt, In this a committeeſhip was granted; 

| this amounts to no more than a precedent ſub ſilentio, for it 
[ 169] was never controverted. Robert Aſhton the 8th of De- 
EY | cember found not ajlunatick, but incapable ; this was quaſhed, 
| -- Ex parte Read, July 7, 1654, the perſon being not found 

| by expreſs words, whether he is a lunatick or not, was like- 

wiſe quaſhed. FEE hs 


Mr. Brown of the fame fide, cited 2 Inſt. 405. and that 
the return of the inqueſt in the precedent of 1654 found, 
that he was not ſufficient to manage his perſon and eſtate, 
and becauſe they did not find expreſly that he was a lunatich, 
the court held it did not fall within the inquiſition, and 
1 quaſhed it. N yy 


Mr. Noel of the ſame fide mentioned the late act of par- 
liament, where an incapacity of marrying is made the con- 
| ſequence of a perſon's being found a /unatick. As the at 
* | uſes the word /unatick only, it would be of dangerous con- 

| ſequence to add a different fort of lunaey here, and under 
| the act of parliament. | 


Mr. Wilbraham of the ſame fide. That there muſt be an 
abſolute finding, and that they cannot find an inference only, 
without finding a poſitive fact. In the caſe of Dennis 51 | 

Dennis, 2 Sand. 352. on a writ of dower it was inſiſted ſhe 
was idiota, and pleaded that ſhe was ſane mentis. He faid he 
mentioned this to ſhew that ſound mind was of certain fipnifi- 
cation, and known in our law; and that you cannot in 

pleading ſay that a man was /unaticus, but non ſang mentis. 
Here it would be impoſſible upon the inquiſition to know. 
what to plead. And if the court ſhould break that great land 
mark, that a perſon to be a lunatick muſt be found to. have 
5 lame degree of unſound mind, they would not know how to 
_ ſtop. wy EN : _ 
\ " Mr, 
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Mr. Solicitor-General of the other fide, That this return 


cable to many precedents, and agreeable alſo to reaſon 

3 e ſhould iſſue upon this inquiſition. The 

der was made upon the 28th of April laſt, the attendance 

the inquiſition was by council on both ſides, that it took 

wen days, and the jury were unanimous. In the notion 

© the old law and writs, one of which is to inquire de idiota, 
nd the other de Innatice, he muſt be found one of theſe. 


The council for the petitioner inſiſt that the return of the 
aquifition muſt be, that he is, or is not an ideot, that he is 
is not a lunatick; and in ſupport of this, they cited a pre- 
gent during the uſurpation. The court in theſe determi- 


expreſs words find him a lunatick. _ 


Lord Chancellor. The commiſſions are framed in analogy 
this writ, and if the inquiſition is, whether he is a luna- 
et, they cannot find him an zdegt : but there muſt be a new 

pmmiſſion, LN | : | of | 
Mr. Solicitor-General. The law having varied it under 
jeſe two heads, and the jury being doubtful whether in con- 
ence they could find him a lunatick, the court in many 


jon this reaſoning in the caſe of Aſhton. 


Mr. Clarke of the ſame fide. That the court have exer- 
ſed a more liberal uſe of this power, as ſtanding in the 
ice of the crown, and if the gentlemen ſhould prevail to 
erturn this finding, it would ſhake all the determinations 


Lord Chancellor. I much doubt whether this would ex- 
ls weakneſs of mind, and if it ought not to have been 
rmitas mentis. e Oy 


Mr. Clarke. That faying from the weakneſs of his mind 


the lame thing as that he is weak, and that he is incapa- 
oi managing himſelf and fortune with proper averments; 
3 at 15 warranted by grammatical as well ag an equitable 
OL, III, 5 X conſtruction, 


tions found themſelves upon this, that the inqueſt did not 


ecedents allow the jury not to find him in expreſs terms a 
natick, In the caſe ex parte Pauncefort, October 11, 1125, 
e Inquiſition returned, % inſanæ mentis, & fic deprivatus 
tions & intellectus, ita quod regimini ſui & ipſius flatus 
i omning incapax exiſtit. It was allowed to be a good find- 
p, and the commiſhon iſſued. Your lordſhip too proceeded 


a century paſt. That weakneſs of body in wills, is put N 
oppoſition to ſoundneſs of mind, and therefore if this had 


en an inquiſition in Latin, they would have uſed inſanitas 


b incapable of managing himſelf and his fortune, is ſay- 


1 
| 
: 
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The court cau- Lord Chancellor. Though I am deſirous of maintain 


K — ß —— — ꝗ＋—ꝗꝙs 


compos mentis, ces, the return has been that he is lunaticus, or non cin 
or inſanæ men- © ab if 


proceedings in in Engliſh, of unſound mind; which amounts to the ft 


- Uſcful in ſome | kind. : 


Over weak per. in ſome cafes, that a curator or tutor ſhould be ſet oer 
ſons, as in the y 


conſtruction. That the caſe of Aſhton did not come het 
the court ſub filentis, but upon a ſecond finding of they 
quiſition, for my lord Talbot was not ſatisfied with the fir 


tious of extend- . . | GAZ | e 
PN the pretogative of the crown in its juſt and proper limits, w 


tive of the at the fame time I muſt have a care of making aprecedenty 
crown, N ne the records of the court, of extending the authority of jt 
reſtrain the =, crown, ſo as to reſtrain. the liberty of the ſubject, ard þ 


berty of the ſub- ; Tat hon | | 
ject he few pow- power over his own perſon and eſtate, further than theh 


er over himſelf will allow. Noiwithſtanding what has been ſaid of f 
and bis citare, change of the law, I think the prerogative of the crown, a 
law will allow. the rule of the law is ſtill the ſame, and cannot be altered hy 
= by act of parliament, for it is only the form of returns ti 
is changed by this court. The queſtion is, Whether her 

ſuch a finding returned, as will intitle this court to taketh 

care upon them of Mr, Barnſley's perſon and eſtate? Pi 

the words Y the inquiſition as before. Now it is certain, u 

is admitted, that this is a departure from the direction of 
commiſſion, for the commiſſion. is to inquire whether hei 

lunatick, or with lucid intervals, ſo that, c. But thay 

the return differs in words, yet if there are equipollent worl 

it will not be ſuch an objection as will quaſh the inquiſitig 

For it is not a variance in the words, but in the ſenſe 4 
%%% TT 

the aniform re. Now it muſt be admitted, that the modern precedents 
turn in inquiſi. departed from the ancient form, which was before, that i 
tions of lunacy, muſt return whether he is lunaticus vel non: and I wasq 
except in a ew prehenſive that the form had been too various, but, up 


inſtances, is, lu- f * | 
naticus, non earch, I was glad to find that, except in two or three ili 


tis, or ſince the mentis, Or inſanæ mentis, or ſince the proceedings have ba 
2 of un- thing. And I ſhall defire that they may till continue fo, 
dane wing. elle it will introduce great uncertainty and confuſion, 


[ 172 ] In conſtant experience, where'a cauſe comes on here, 
OM on a ſuggeſtion of a perſon's being impoſed on by weall 
8 when the council are aſked, Do you proceed on the inlati 
the anſwer is always No! We go upon fraud and well 

only; and this is the invariable diſtinction in cauſes ol 


Caſes, if a cura- 


torE8uld be ſet Poſſibly the law may be too ſtrict, and it might be i 


civillaw. digal and weak perſons as in the civil law. Confide!] 
modern caſes, and the rule the court goes on in thoſe 


7 * 0 : 
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a _ . the inſtances ex parte Halſey, and ex parte 


93 


daunct furt, the inquiſition found that the parties were in- 


uuncefort was before me and quaſhed for the ſame reaſon. 
he other two were a ſecond finding in the caſe of Halſey and 
is; Wall's caſe. I own, if they had come before me I 
ould have doubted, whether this ſecond finding ought not 
Lewiſetohavebeenquaſhed. Thereis a departure from the legal 


able of managing, c. Which was finding. the effect, as 
2s truly faid, inſtead of the cauſe, But that was not the 
round of quaſhing it, but quaſhed, becauſe it was got a ſuffi- 
ent finding of the lunacy, by Lord Talbot. Ex parte 


ords, for the jury do not find that ſhe was non compos or of 


ane mind, but only weakneſs for the laſt twenty years. 
ord Talbot granted the commiſſion, but, however, I mutt 


kethis as a commiſſion which paſſed ſub ſilentio, for no 


aunſel were heard upon it, and therefore it is no precedent ; 
nd believe 1 ſhould have done the ſame, as it was ap- 
ed for at the unanimous requeſt of all the friends and re- 


tions. The finding, that ſhe was not capable of giving | 


buen to the moſt eaſy queſtions, was improper. But my 


ord Talbot, I dare fay, laid no ſtreſs on this, becauſe it 
a finding of evidence, which a jury ought not to do, but 
return the fact, or if they do return that ſhe is not capable 
Fanſwering, Se. they ſhould expreſly ſtatetheq ueſtions them- 
Ives, The other caſe of Mrs. Wall was a much weaker, 


A074]. 


ey find her worn out with age, and incapable of managing 


own affairs. Now, as they have not applied the being 
on out with age to her mind, ſhe might be bedrid only, 


Id yet of good underſtanding, and capable of directing her 


fairs. Then it will come to this queſtion, Whether the 


ding in the preſent caſe is of the ſame ſignification, and 


juyalent to finding Mr, Barnſley a lunatick, zen compos, or 


unſound mind? There are various degrees of weakneſs, 


Id ſtrength of mind, from various cauſes. There may be a 
akneſs of mind that may render a man incapable of go- 


ing himſelf, from violence of paſſion, and from vice and 


ravagancies, and yet not ſufficient under the rule of law, 


the conſtitutions of this country, to direct a commilſſiian, 


Being non compas, of unſound mind, are certain terms in 
and impart a total deprivation of ſenſe ; now weakneſs 
not carry this idea along with it; but courts of law un- 
and what is meant by non compos, or inſane as they are 
rds of a determinate ſignification. My Lord Coke's de- 
Mon is, that they are perſons of non ſane memory. 


* 2 
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Courts of law 
underſtand what 
is meant by non 
compos or in- 
ſang, as:they. 
are of. a deter- 


* 


minate ſignificaa 
E 


Non 


=_ aß Caſes argued and determined 
Non compo Non compos mentis js uſed in the ſtatute of limitations, ſo ty 


1 it is legitimated now under ſeveral acts of parliament. Sei 
now legitimated words are legitimated by act of parliament to a particu 
33 ſenſe, which before might bear a different meaning. I 
mnt, member a caſe, before the court of King's Bench, when] 

| was attorney-general, upon a pardon, where it was diredg 
he ſhould give ſecurity no/trrs juſticiariis de blanco. | Now thi 

is the title of the court of Common Pleas. The caſe fog 

over upon this point, and Lord Chief Juſtice Eyre found 

magna charta, that the court of King's Bench were call 

Juſtices of our Bench; and this was held to have fo legit. 

WS mated the word, that the pardon upon this was adjudged 
-. T-vp4} be a good one. Lunatick is a technical word, coined in mai 
ignorant times, as imaginining theſe perſons were affected) 
the moon; but diſcovered by philoſophy, and ingenious may 

that it is entirely owing to a defect of the organs of the bod 

The reaſon of the court's. enlarging the manner of finding 

was to avoid the difficulty of obliging the jury to find expti 

lunacy, becauſe they might think it more a caſe of idiory 

which was equally a caſe that called for the care of the cou 

The reaſon that Lord Wenman was ſo long before he coil 


be found /, was the unwillingneſs the jury had to find hin ſu 

an idiot, becauſe of the conſequence z but upon an inquiſta th 

of lunacy, they found him a lunatick immediately. Here ef 

 traverfe can be taken, but an involved one, for the fad u bn 

muſt be traverſed, is only the inability to govern himſelf ui th 

his affairs, and the traverſe ought to be upon the lunacy , th 

ly. Therefore I am, for this reaſon, of opinion, that p 

| Inquiſition muſt be quaſhed ; and I am extremely glad de 

find, upon ſearch of precedents, that the court has not g n 

further in departing from the legal definition of a lunatick. WM th 

I ̃ be inquiſition was quaſhed accordingly. 5 

Ee Carte verſus Carte, March 8, 1744. = 

+ Lord Hard- 8 AMUE L Carte, the plaintiff's father, was a prebent os 

wicke of opini- AI ry of Tachbrooke, to which there is a corps belong 

on, the will in 2 a ee | | . , 5 
thizcaſe was that fell to him in 1914, from that time, he, by indent 

ſufficient io demiſed it to one of his children for twenty-one years; hl tilt 

| 1. a . —_ ſuch child that was named leſſee always executed a decln rey 

| Jeaferrben in tian of truſt, declaring that his, or her name, was made i 

being, but alſo of in ſuch leaſe, in truſt for the father for ſo many yea per 

che bentfir'of he ſhould live of the term, and then for ſuch perſon or f- by 

renewsls; tothe ſons as he gps by deed or will appoint, and in delay = 

plaintiff. thereof, to and among all his children equally ; fuch li der 

generally ſurrendered the leaſe yearly, and Samuel Car 


granted a new one, In Auguſt 1735, Samuel Carte let 
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in the Time of Lord Chancellor Hardwicke. 


who executed a declaration of truſt : On the 19th of Janu- 
ary 17 35-0z Samuel Carte made his will, and after giving 
ſome legacies, bequeaths to his eldeſt ſon Thomas, the plain- 
aff, all the, reſt of his goods, chattels, and eſtate, whether 
real or perſonal, in poſſeſſion and reverſion, and makes him 
executor. Then by a ſupplemental clauſe : Item, It is m 

mind and will, that my eldeſt ſon Thomas ſhall have the 


te prebendal eſtate to his daughter Sarah, the defendant, 


155 
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diſpoſal of the leaſe of my prebend of Tachbrooke, made to : 


| my 5; Sarah, and that he ſhould receive to himſelf all 


tice, that he had made his ſon Thomas executor and reſi- 
duary legatee, and that if he ſhould be moleſted and proſecuted 
| by the government, by which he might incur a forfeiture, or 
| could not be his executor; then he makes the defendants 
" $S2muel, another ſon, and Sarah, his daughter, executors, 
"ng and gives them what he gave to his ſon Thomas. 


The leaſe in the year 1 35, deviſed under the will, was 


bn the ſame day, executed a declaration of truſt, in truſt for 


6 


then for ſuch perſon or perſons as he ſhould by deed or will 
appoint, and in default thereof, to and for the benefit of the 
defendant Sarah, and every other child of the teſtator, ſhare 
and ſhare alike. The 16th of April 1740, Samuel Carte 
the teſtator died. 5 8 


The bill was brought by Thomas, the eldeſt ſon, claiming 


the whole benefit of the leaſe in 1739, and praying that the 


defendant Sarah might aſſign it to him ; and that if the court 
ſhould be of opinion that he is not entitled to the whole be- 
nefit, that then he might have a third, IX. > 


The defendants, Samuel and Sarah, ſay, that the plain- 


tiff is only intitled to a third, for that the leaſe in 1739 is a 
revocation of the will, and did not paſs by it. Rh 


. Lord Chancellor. The general queſtion is, Whether the 


ſurrendered in 17 36, and ſeveral new leaſes were made, and 
the ſubſiſting leaſe, the leaſe in queſtion, was dated the 24th 
of September 1739, and made to the defendant Sarah, who, 


the profits and advantages ariſing and accruing from it. By 
W 2nother clauſe, ſubſequent to this, and which is contended 
by the plaintiff to be made in 1739, he therein takes no- 


the father, for ſo many years as he ſhould live of the term; 


benefit of the renewed leaſe in 1739, paſſed to the plaintiff, 
by the will of his father, in 1735, either by the original will, 


ſi or ſubſequent additions to the will ? and this general queſtion 
depends upon theſe conſiderations. Firſt, whether the will 
gf the 19th of January 1735-6 was ſufficient to pats not only 


. ß rs — 


elt ate. 


truſt of the 24th of September 1739. I heſe three queſtion 
take in all the points that haye been made in this cauſe, 4 


| paſs 1 it under the circumſtances of this caſe, | 
| Revocations of 


wills, legacies, 


. &c. by furren- 


dering and tak- 
ing new leaſcs, 
have been all 
in the caſes of 
legal intereſts, 


and not on a 


legacy of a truſt 


1 altogether « on the penning of the will, and not fron 


which would. paſs a ſubſequent renewed intereſt after makiny 
"EM. 


term py, but A alſo all the renewals, and extends to all futur 
16 N 


renewal, or by the new declarations that were made upy 


in being, as, it was a bequeſt of the leaſe which I now hold, and 


fore all theſe caſes of revocations of legacies or bequeſts og 


2 gi ve all the inter eg I have in the leaſe, there is no doubt but 


Caſes argued and determined 


the _—__ 2 the leaſes then in being, but alſo the bench 
the ſubſequent renewals, in caſe there had been no ney d. 
clarations. Secondly, Whether the new declarations of tru 
that have 'been made on the ſubſequent. leaſe, will make z 
alteration in this caſe by the different penning of them, aj 
whether they amount to a recovation, Thirdly; SUPPoly 
there was a revocation of the will, either by the ſubſequey 


thoſe new leales, whether. here is ſufficient evidence of th 
republication, of the will, after. the leaſe and declarations 


to the firſt, I am clear of opinion that the will was ſufficient y 


- The: caſes of revocations of wills, legacies, and read 
years by ſurrendering and taking new leaſes, have been all g 
legal intereſts ; and not upon a legacy of a truſt eſtate int 
term of years. The caſe in Goldſborough, and of 9 
Thomas Abney verſur Miller, June 10, 1743. Vide 2% 
Atk. 593. were of a legal eſtate then ſubliſting. The pens 
ning of "© laſt was very ſtrong to confine it to the term tha 


the teſtator had only the legal eſtate in him. The queſtion 


the inability' in point of law to give it; the caſe of Bunge 
verſus Coke, Salk. 237- and the reſt of thoſe caſes, depend 
upon the particular penning. There is no queſtion but! 
man by will may bequeath a term of years which he has nit 
in him at that time, but comes to him afterwards. There. 


terms for years ariſe from the ſhort penning of the will: and 
if in the caſe of Abney verſus Miller the teſtator had faid [ 


it would have paſſed. So that there is no queſtion concerns 
ing the inability to deviſe, but the want of a proper form 
words. If that is ſo, and a form of words may be uſed, 


the will, then the queſtion is, Whether the words here at 
ſufficient to paſs this intereſt ? and clearly they Are. 


1 take the conſtruction of this clauſe in as extenfive a man. 
ner as if he had particularly recited, and repeated the leaſe and 
declaration of truſt, and given it to his ſon, and the effet 
would have been to have given him the whole truſt, What 
was that? Moſt certainly not the truſt of the then exiſting 


laks 


1 By 


in the Time of Lord Chancellor Hard wicke. 
ales as well as thoſe in being. An objection has been made 
bat this declares the truſt upon the preſent term in Samuel 
rte. It is not only a truſt to preſerve the legal eſtate to 
Samuel Carte the elder in the profits, but to preſerve the truſt 
in the whole intereſt, by giving him a power to ſurrender it to 
ſuch uſe as he ſhould appoint. What is the whole of it taken 


he profits of the leaſe during his life, and that it ſhall be ſur- 
rendered as he ſhall direct. What for? Why to take a new in- 
ereſt for the benefit of the fame truſt. If the teſtator had re- 


ould have given to the plaintiff the benefit of this leaſe and 


Wed of a term had given that leaſe, and all ſuch leaſes as I 
ſhall take, which amounts exactly to the ſame thing. This 


the declaration of truſt for Samuel Carte for ſuch uſes, &c. 


the leaſe had been renewed from time to time. No body 
ould have doubted but the ſubſequent renewals would have 


of truſt : Will it make a difference if the perſons are not 
named? No. Suppoſe it had been for ſuch perſons as he 


a declaration for particular perſons, by an inſtrument diſtinct 
from this declaration. Would not that have been for the be- 
nefit of ſuch perſons ? fs | 19 
The deviſe in this will extends to the whole truſt, and the 
word advantages, is undoubtedly ſufficient to take in all the 
advantages and benefits belonging to the truſt. It compriſed 
ot only the profits, but enden which are conſequen- 
tial. The words of the will are very ſufficient to paſs not on- 
the truſt and beneficial intereſt then ſubſiſting, but alſo the 
renewed leaſe. Mr. Samuel Carte's making new declarations 
of truſt on every ſurrender ex abundanti cautela creates all 
the difficulty ; for if he had reſted it upon the firſt, there 
could have been no doubt. 


| Secondly, Whether the new declaration of truſt that has 
deen made on the ſubſequent leaſes will make any alteration 
in this caſe by the different penning of them, and Whether 


law, 


ley amount to a revocation, - It would-be a very unfortu- 
late caſe if thoſe acts which the teſtator moſt undoubtedly | | 
meant ſhould carry on the ſame intention, and preſerve the 
ſlate in the ſame manner; ſhould have this effect to revoke _ 
and alter the will; but if they are revocations in point of 


0 


together ? Why, that Samuel Carte the elder, ſhould receive g 
ited in his will as before, could there be any doubt but that 
all ſubſequent renewals? It is the ſame as if a man poſſeſ- 


5 only making a confiſtent conſtruction. Suppoſe inſtead of 


the declaration of truſt had been for particular perſons ; and 
Ween for the benefit of the perſons named in the declaration 


ſhould by any deed (not by will) appoint : and he had made 


[ 178 } 


The word ad- 
vantages ſuffi - 
ent to take in all 
the benefits be- 
longing to the 
truſt, not the 
profits only 
but the renews 
als, which are 
conſequential, 
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| vour revocati- yet a court of equity does not favour revocations contrary to 
trary to a plain the plain intention of the teſtator. : 98 


goes bythe ſame 


Where an has 


 morizaged, the the charge, and the court there does not follow the ſtrict lan. 
the equitable in- As to the republication, the ſtrength of evidence is for the 


law, they maſt prevail; But the queſtion is, if they have ſh 

done, and J have more doubt of that than of the former pat 

of the caſe, Though he might have made it irrevocable in 

his lifetime, not by way of will, but by way of diſpoſition 
whereby it would have been out of his power to revoke it 

and it would have been ſubject to the truſt, yet he has no 

done it in that way, but by his will, which is a revocable 24 

in it's own nature. Then the queſtion is made by the coun. 

cil, whether theſe words by his laſt will and teſtament ſhall te. 

fer to the act of making his will, or to the legal operation, If 

to the firſt it is future, if to the latter, why then it is the ope. 

ration only is future. I cannot find any cafe where ſuch con. 
ſtruction has been put upon the operation of a will. I do ng 

know how far this may affect copyhold cafes ; for upon fur. 

| rendering ſuch eſtates to the uſe X a will, I do not remember 
that it has ever been aſked, Whether the will was made be. 
[ 179] fore or after the ſurrender. Therefore as this may be of ven 
great conſaquence to i I am unwilling to determine i. 
The operative part of a will is upon the point of the teſtator's 

death. There is great force upon that reaſon: but no point 

has been determined of that kind, and I ſhall not determine 

this caſe upon that queſtion, nor is it material, becauſe I an 

of opinion for the plaintiff upon the laſt queſtion, as to the 
republication. In a caſe of this fort where it will be mani- 

feſtly contrary to the teſtator's intention, this court will not 
extend it further than is abſolutely neceſſary. 


A count of equi- This court upon revocations it is ſaid muſt go by the ſame 
ty does not fa- rule as courts of law: and though this is rightly laid down 
ons of willscon- 

=" "vpn we Rut that rule is not applicable in this caſe, becauſe it only 
That this court holds as to deſcents of eſtates or ſucceſſions of property, or w 
m revocations the effect and force of limitations of eſtates, and great mil- 


rule as courts of Chief would ariſe from conſtruing them differently here than 


law, holds only at Jaw. | 
2s to deſcents of _ 


eſtates, or ſucceſſions of property, or to the effect of limitations of eſtates. 


But abundance of acts are ſufficient to paſs the truſt, a 
equitable intereſt, which would not paſs it at law. | 


One inſtance was mentioned by council, the caſe of mon. 
has beendeviſed Ages, that where the eſtate has been deviſed before it ws 
before it was mortgaged, the deviſee takes the equitable intereſt ſubject t0 


deviſee takes 


here 


tereſt ſubject to plaintiff, and though not quite clear, yet I am ſatisfied t ; 


the charge, 


* 


» the Tire of Lord Chancellor Hardwicke. "1 59 


Lc a republication, and that the addition to the will was af- 
2 and the declaration of truſt. As to the objection 
bich 1 myſelf made with regard to the a e of this 
ourt's taking notice of it as a codicil, if I was to fend it to 
de Eccleſiaſtical court, what could they do? it would ſtand as 
will with a date to it, and a codicil annexed without any 
ate, And therefore there is no occaſion for a further in- 
uiry in the Eccleſiaſtical court, becauſe this court may take. 
oenifance of it: for was the Eccleſiaſtical court to reconſider 
the queſtion would ſtill revert to the lame thing here with 
ard to the point of time when the codicil was executed, 


There is no doubt but the addition of a codicil is the re- er of 
, . ., 2 | . W 2 ; ; W 

Lblication of a will, and it is not diſputed at the bar. As to -e 

Pe proviſion in the will in caſe Thomas Carte ſhould be mo- will. 

ed and proſecuted by the government, &c. | 


The ſenſe and meaning is, that if any ſuch accident ſhould A mad may | 
appen before the death of the teſtator, then this clauſe fe alen 
hould take effect; for a man may name one perſon executor, and on a parti- 
Ind upon a particular contingency appoint another. _ —_ 
But I would not have it underſtood that I conſtrue this a _— 
ntinuing clauſe ; for ſuppoſe a man gives an eſtate to A. men and his 
d his heirs, but in caſe he commits treaſon within fuch a heirs, or in tail; 
rm of years it ſhall go over; this is a void clauſe, and would as . 
abrogating the law; the ſame as to an eſtate- tail. within ſuch a = 
F 3 | term, it ſhall go over; this is a void clauſe, 


Such a thing happening before the teſtator's death, is be- as 
ſe an intereſt veſts in the executor, and is not a continuing ill ſubſtitute 
tereſt ; and a man may by his will ſubſtitute another lega- another execu- 
, or executor, if the firſt ſhould by treaſon farfeir during 2 2 0 
life of the teſtator; but if he meant to extend this beyond ſon forfeit du. 
e term of his own life, it could not take effect, for if it ring the life of 
puld, it would be a plain evaſion of the ſtatute of Hen. 8. 1 
d other acts made concerning treaſon. 

1 | | yond the tertn 


bis own life, it could not take effect, as it would be an evaſion of the acts made concerning 


0 ſon. 


His Lordſhip decreed in tote for the plaintiff, 


A Roome, March 9, 1744, in Lincoln's [ 1817 I 
Inn Hall, before the Maſter of the Rolls, litting cs ; 
or the Chancellor. FT . 


TEPHEN Roome by will, dated the 27th of January _ 
1740, „ gives to the plaintiff William Roome and his One queſtion _ 
bers all his meſſuages, lands, &c, in Iſlington, which he was, whether 


T the want of a 
* III. je A pur chaſed ſurrender of a 


5o 


| to extend it be- 


160 | 2 Caſes argued aud determined: x 


copybold eſtate «© purchaſed of Thomas Anſtrope : then directs his exe, 
e lupplie 5 A. 
favour fa tors to place out at intereſt or government ſecurity 


wiſeor child, * 10000. in their own names, and directs that the intereſt q 
the court doubt- ( dividends thereof, orof ſuch part thereof as they ſhould think 


| whether it | | 1 
could aba ©. neceſſary, ſhould be applied for the maintenance and ey 


an heir difinhe- ©. cation of his grandſon the defendant Stephen Roome, ſos 


m_— 1 agg <«. of his late ſon James Roome deceaſed; and that his ex, 
eſtate. S. R. ( *. 


a e eee cutors might pay or apply all or any part of the ſaid 10000. ay 
ecutors to place © the intereſt; or dividend thereof in the binding his (ai 


Dut at intereſt cc | MY | . x : 
out . one . Sgrandſon apprentice, or ſetting him up in the world, as thy 


own names, and ** in their diſcretion ſhould think fit; and that ſo muy 
that the intereſt “ thereof as ſhould not have been paid or applied as afore 
thould beppli- 4c ſaid, he willed and directed, ſhould be by them paid ai 
maintenance, © transferred unto his ſaid grandſon at his age of twenty: 
&c. of his one years; and in caſe he ſhould die under that age, thi 


eee the ſame ſhould be equally divided among the plaintiffs Wil 


pay. all or an) liam and Thomas Roome and Ann Barret, the children d 
part * | on the teſtator, and made theſe three perſons executors.” 
10001. aud in- 

tereſt in Wadi him apprentice, and fo much as ſhould not have been ſo applied, he ditefld 
mould be transferred to his grandſon at 21. | | = 

he teſtator himſelf put his grandſon apprentice to an haberdaſher, and paid 1261, with hy 
to his maſter, and a year atierwards made a cadicil to his will, by which be gave ſome legci 
The.queſtjon was, Whether the 1261. for apprenticing him was an ademption pro tanto ? Th 
court was of opinion, as the 1000l. was not given for this uſe alone, but for other purpoſes, u 
the codicil made after this ſum had been ſo laid out, it was a confirmation of the legacy, a 
amounicd to a republication of the will, and decreed the whole 10001. to the.grandlon, 


The eſtate in Iflington was a copyhold eſtate, but no fi 
render was made to the uſe of the will. On the ſecond 


November 1742, the teſtator made a codicil. to his wi 4 
whereby he gave legacies to three of his ſervants, which H 
| had omitted in his will. But after making his will, and bile” 


fore the codicil, namely on the 15th of Auguſt 1741, 

teſtator put the defendant apprentice to one Stanton of L 

don, haberdaſher, and paid 1261. with him to his maſter. Ti 

bill is brought that the want of the ſurrender. might be ſij 
plied, and that directions may be given by the court cal 

I 182 ] eerning placing out on ſecurities, ſuch part of the 1000 
aiven for the defendant's. benefit, as the court ſhall be of of 
nion he is entitled to. 


The defendant inſiſts that he is an heir at law totally d 
inherited, and therefore ought not to be obliged to ſurrend 
the copyhold eſtates to the plaintiffs, and that the court 
not ſupply the want of it; and that as the teſtator lived abe 
two years after paying the 1261. for putting him apprens 
and made no alteration in the will with reſpect to the 100 
though he made a codicil upwards of a year after paying! 
1261. it was manifeſtly the intention of the grandfather l 
the ſame ſhould not be deducted out of the 10000. * 


8 
i 
a 


iy the Time of Lord Chancellor Hardwicke, 161 
hole applied to the defendant's uſe: and being an infant, 
ts his right to the real eſtate ought to be ſaved. IN 


| The maſter of the Rolls made two queſtions : 


Firſt, As to ſupplying the want of a ſurrender of the copy- 
old to the uſe of teſtator's will. Secondly, Whether the 
ment of 1261. by the teſtator in his lifetime, is to be con- 
ſered a5 an ademption pro tanto of the rooo!. legacy to the 
defendant. p 


With regard to the firſt of theſe queſtions, the plaintiff's 

ouncil inſiſt, that though there is no ſurrender to the uſe of 

e will, yet if the lands deviſed are for payment of debts, or 

b 2 provifion for a wife or children, this court will ſupply 

he want of a ſurrender. To be ſure, the general rule is fo, 

hough I do not remember it has been extended ſo far as a ” 
wife, (Duzre, for in Eg. Ca. Abr. title Copybold, it ap- 

pears to hade been ſo extended; and in Hawkins verſus Leigh, 

bath of November 17 39, before lord Hardwicke.) See T. 

th. 1 Vol. 387. It has been ſaid by the defendant's coun- 

bil, that it ought not to be fupplied in this caſe againſt him, 

hecauſe whenever an heir at law is diſinherited, the rule is 
therwiſe, and is certainly a true rule. But then it will be 

2 queſtion, whether upon the circumſtances of this caſe it 

pught to be ſupplied. = 5 


Mr. Attorney-General ſays, that though an heir is barred 

all the lands which he would have taken by deſcent, yet 

e ſhall not be ſaid to be totally difinherited, provided he has 
proviſion from his anceſtor in any other way. But I do [ 183] 
& remember any ſuch diſtinction, and always thought the 
le meant an heir at law diſinherited of real eſtate, (Quære, 

or the caſe of Hawkins verſus Leigh was determined on this 
iſtintion by lord chancellor) however this point muſt be re- 

ered, for I cannot make any binding decree now, as the 

rat law is an infant, and therefore ſhall give liberty to ap- 

ly to the court in reſpect to the copyhold eftate when he 
omes of age. With regard to the ſecond queſtion, the 
loubtis, whether I can conſiſtently with the intention of the 


„ 


ſtator. decree the whole 1000. ta the defendant, © 


A grandfather to be ſure iS 2 very near relatian, but ſtrict- A grandfather 
peaking does not ſtand in loco parentis ; 2 father is indeed does not and 


handy, IRA * + ”. . | — 0 I 

: ged to maintain his child, but a grandfather is not obliged ebe 
maintain A grandchild. A father can appoint a teſtamen- not obliged to 
ly guardian of his child, but a grandfather cannot. The 1 

lantiff's council inſiſt, that as the 10001. was given to bind Lan he W 


defendant out apprentice, that the teſtator having after- a teſtamentary 
| | | Y * | wards guardian. 


| 
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wards done this himſelf, it is a partial ademption, and oupht 
to be taken, out of the portion : and they have compared thi 
to the caſe of a perſon's giving A. 1000. by will to build hin 
a houſe; if the teſtator in his lifetime lays bh that ſum upon 
a houſe for A. it is a ſatisfaction, and 4 ſhall nat have the 
rod. under the will; and that as the defendant in the pre, 

| ſent caſe has had the thing intended, he ſhall not have the |, 
gacy. But I think the preſent caſe differs from that which 

has been cited, becauſe the 10001. is not given for the Putting 

him out apprentice only, but for other purpoſes, mainte. 

nance, Cc. neither are the executors obliged to expend ſuch 
ſums, as ſhall be neceſſary for apprenticing him, out of thy 
Toool. but they may do it out of the intereſt and producedf 
it. The defendant beſides might have choſen ſome other 
buſineſs, or perhaps none at all. 


Ademptions are Therefore thoſe caſes, wherein ademption has been allowed, 
ng 00 muſt be confined to ſuch inſtances where a teſtator gives: 

u teſtator ap. legacy for one particular purpoſe only, and after that applies: 
plies a ſum of ſum of money to the ſame purpoſe. It appears too manifeſth 
eee by one circumſtance, the teſtator did not intend himſelf ther 
for which he ſhould be any ademption of the 1000]. and that is the codi 
bad before cil, (made above a year after the 1260. had been laid out fr 
given the lega · apprenticing the defendant) which is a confirmation of thels 


"7 18 49 gacy, and amounts to a republication of the will. | 


If the teſtator had had any intention of deducting the 15 
out of the 10001. he had a fair opportunity of doing it when 
was adding a codicil; and as he has not done it, it vill be 
the greateſt equity to decree the whole 1000l. to the defen- 
dant, the grandſon of the teſfator ; and his Dao n 


i accordingly. 7 

ä 6 * JE( 

| Cazr 66. October 19, 1944 0 

This court has A PETITION on behalf of the freeholders of Wa dl 
» power to re- A wick, to remove Saunders, a coroner, | for negled a | 


| wherethey miſ. duty, &c, and for abſconding. 


behave, or live 


out of the coun- Lord Chancellor. I have no doubt as to the authority 
%% the great ſeal with regard to the removing of coroners, with 
they miſbehave, or where they live out of the county ; ah 

the precedent of the order made for that purpoſe by Lal 

_ King is an authority, which was an application on behalf 9 

the freeholders of the county of Derby, Auguſt 5th, 1725 


| Theeourt will . But, as there is no affidavit here of ſervice on the def 
not order a dant the coroner, but a ſuggeſtion only, that th * 
w1it to iſſue de anc 


eoronatore ex- able to come at him, I will dire the petition to { 
* till 


* 


$ 
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1 the ſecond! Wedneſday in the term, becauſe; as it is an there is an an- 


fice of freehold, I will not order a writ to iſſue de coronatore 5 ED 
nerando, until there is an affidavit of ſervice at the laſt of bis abode. 
ace of his abode. The authority of this court does not ex 

end ſo far as to remove one coroner, and to appoint another; 2 Ss 
ut the choice of a new one muſt be by a majority of free- 


alders. The 


Lunatick Petitions, 1 | 
After B. had 


parte Barnſley, October 19, 1744, amongſt the Cicn Ty - 


AN application to the court to traverſe the ſecond inqui- ja a 
1 fition. | | lunatick under 


NES. Fx . os Co two inquiſiti- 

The ſecond inquiſition finds that at the time of taking it ons, the court 

e is of unſound mind, ſo that he is not ſufficient for the go- 2 3 ; 

ernment of himſelf, his manors, lands, meſſuages, goods — gh 8 
d chattels, and that he hath been of ſuch unſound mind cond. 

om the 8th of April 1737. 19 | 8 
Lord Chancellor. The caſe of Roberts is diſtinguiſhable 0 185 ] 

From this, he was found a Junatick of inſane mind only by ne fs 

ne inquiſition ; and there were alſo great objections as to 

he behaviour in finding that inquiſition, which alone would 

ave.induced me to quaſh it. But in all theſe inquiſitions, 

hey are not at all concluſive : for they may bring actions at 

u, or a bill to ſet aſide conveyances, ſo that it might have 

een diſputed afterwards upon an iſſue to be directed: but 

Doctor Finny ſubmitted there to be bound by the iſſue found 

n that traverſe ; and as I thought this would put an end to 

e affair, therefore I allowed it, It has been faid the par- 

jes have a right to traverſe it on the ſtatute of 2 Ed. 6. ch. 

, ſec. 6. if ſo, there is no occaſion to apply to me. 


On a petition ex parte Smith in ideocy before Lord King, Where an in- 
the perſon. was found to be an ideot, he thought it a hard de fuer finds 
aſe, and therefore would not grant the cuſtody without the court think- 
ving leave to traverſe the inquiſition. There was another ing it » bard 
alon which induced me to ſuſpend the cuſtody of Mr. Ro- ——— 
at's eſtate, a great part of it lay in the Weſt-Indies, and if 
had granted it, great injury might have been done by 
ging the management of the eſtate, for it would have put 

end to. the authority of the attorney there, which is the 
Kthod. of managing eſtates in the colonies, If the gentle- 
n has a right by law, and under the ſtatute to traverſe, he 
ay take that method. But if after two inquiſitions in this 
, finding Barnſley a lunatick, (for the firſt was in ſub- 
Wc good, though informal, and therefore .ſet aſide) I 

er ee ſhould 
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Creed to be car - 


_ ** 10, el. do the uſe of Lady Goring in tail. 


ſhould allow the petitioner to traverſe the inquiſition, I ſho 
ſpin out proceedings in lunacy to a very great length wy 
infinite expence, and ſhould make them a' very ben 
burden upon the ſubject, and therefore I ſhall diſmiſs hz 

# Vide before, Petition. If the cafe of Mr. Roberts “ is to be brought 
zs a precedent, upon every turn, I do not know any one g 
der ſince I had the ſeals, that I ſhould repent of ſo mud 
as in that caſe, but there is a wide difference between tl 
A e 4 e 


186 Sith len 


333 "\ HIS cauſe came before the court on a bill brought by 
to the marriage f Sir Charles Goring and his lady, one of the daughten 
of Mr. Fagg de- of Sir Robert Fagg the elder, to have a ſpecific performang 
ried imo exccu- Of articles entered into on the marriage of Robert Fagg the 
tion for the be younger, and to have the lands ſpecified in the articles fei 


den ulter. Sir Robert Fagg the father had one ſon and four daughten 
RD namely the plaintiff and the three defendants : he had u 
eftate amounting to 28001. per ann. and on the marriage o 
his ſon, October 22d, 1729, entered into articles betueg 
him and his ſon, by which there was an agreeaent to {tt 
the greateſt part of the eſtate, (800/. a year excepted.) Hh 
theſe articles the father and ſon covenant for themſelves, the 
Heirs, executors, c. to ſettle theſe lands to the follown 
uſes. As to one part of the value of 820. per ann. to Mr 
Robert Fagg for life, and after the determination of thi 
eftate to raiſe a jointure of 400. a year rent-charge, for tl 
wife, and then to truſtees to preſerve contingent remaink 
to ſons in tail male, afterwards to ſons by another mam 
age, and there is no other limitation. Then the artick 
take up the conſideration of another part of the eſtate, andth 
| uſes of this are limited to the ſame perſons as in the ff 
mentioned lands, with a charge by way of additional porti 
of 4o00!. for Sir Robert Fagg's daughters: and after ſeve 
limitations, then came the limitation in queſtion to the plail 
tiff, lady Goring and her heirs male; unleſs Sir Robert Fi 
ſhould appoint other uſes under his hand and ſeal; then al 
mitation to the other daughters in tail, then to Mr. Faggt 
Grimſby, then to Sir Robert's right heirs. Sir Robert Tg 
the father died in 1736, the ſon ſurvived. Aſter the fati 
death the {on directed a draught to be prepared to carry 
articles into execution, but died before it was finiſhed. 1 
legal eſtate in ſome of the lands has deſcended on the fo 
filters in fee, as heirs both of the father and brother. \ 


4 | 
** 
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A bill has been brought by lady Goring to have the ar- 
cles carried into execution, and to have the intail of the eſtate, 
limited to her as aforeſaid, ſettled accordingly. 


Lord Chancellor. I gave orders on the 8th of November [ 187 ] 
$742, that the maſter ſhould enquire what were the value of 
he eſtates comprized 1n the FUCKS, and what eſtates were 
i-ſcended. The maſter has made his report, and the cauſe 
nds for further directions. The eſtates are of three kinds. 
Firſt, Lands comprized in the marriage articles, in which 
he aſes are carried no further than before mentioned, in va- 

e $207; per ann. Secondly, The eſtates in the articles, 
which are claimed as limited to the plaintiff in tail, the maſ-- 
er has divided into two kinds; one of which it is "ſtated, he 
annot determine, whether it is limited or not; and the other, 

o be clearly limited, amounting to 564. 65s: 8d. per ann. 
'hirdly, Lands which are unqueſtionably deſcended, both in 
aw and equity, amounting: to 804/. 145. per ann. Upon 
his caſe, the queſtion is, Whether the plaintiff, lady Goring, 
under theſe articles, intitled in a court of equity to have ; 
dem carried ſpecifically into execution. 


| Now, the power of the court to carry articles into execu- TE <a 
on has not been doubted: on either fide ; for the ſpecific ex- The peed 
cution. of articles being the moſt adequate juſtice in general, les being the 
all. not be left to an action at law. But, notwithſtanding — 44 — 
bs, the defendant's council have taken three . on rel, the court 


hich they have principally relied. 5 \ ll os he 


Firſt, That the rule has ſeveral exceptions ; md that it is 1 ws 

iſcretio h hether they will _— 
nary in the court, whether they will decree a ſpecific u les x this 

xecution upon the circumſtances of the caſe. cCourt whether 


they will decree 
decondly, That the plaintiff is plainly a volunteer, 1 not a ſpecific execu- 
ithin the valuable conſideration of theſe articles. 3 * ; 


Thindly, That great hardſhips would follow from ſuch a fc abr 


gere, for that the defendants would in a manner be diſin- but gove 
Frited by it. OS. | 37 rules of cquie 


þ A8 to the firſt, it muſt be admitted; but then it aka to 1 188 . 
underſtood in this manner, that it is diſcretionary- on 
nan grounds, and not ON but governed by rules 
equity. 3 


The ſecond eien and what has been an re- 
0 upon, is, that the marriage between Mr. Robert Fagg 
10 * arab Ward, was the ſole object, and that the 

7 _ preſent _ 


a7 


oo Es argued ani drt 


Ina queſion , The ſtrict meaſure which governs the court in a queſith 
berween rela- between perſons. who come to carry articles into execution, 


preſent plaintiff is only a daughter of Sir Robert Fagg',, 1 
got the eldeſt ; and beſides, no party contracting in the my; 
riage articles, unleſs preſumptions are taken in to help it out 
I This point has been clearly and fully argued, and the caſeq 
„ Jenkins verſus Keymiſs, reported in 1 Lev. 1 50. 237, 238. 2nd 
in 1 Chan. Caf. 103. has been mooted chiefly on both fide: 
And it has been inſiſted, that the plaintiff is not ſuch a perſon 
as Is intitled to have the articles carried into execution, or wh 
could prevail againſt a ſubſequent purchaſer, which was th 

caſe of Jenkyn verſus Keymis? 1 


2 yp „ and purchaſers, is not the rule of this court, for, between f. 


the rule that milies, the court have conſidered, whether it would be atten. 


4 w«T 24 8 


|. = 3 ded with hardſhips. or not, or whether a ſuperior or inferm i 
eaſes is, che- CFUitY ariſes on the part of the perſon who comes for a ſp. | 
ther it would cific performance, and this was the ground lord Cowper wat 
be attended upon, in the caſe of Finch verſus lord Winchelſea, 1 P. Vu 

. with hardſhips _ *.- Ee 
er not: or 277. Lord Hardcourt had decreed. the agreement bew 
whether a ſupe- the counteſs of Winchelſea and the late Earl; and lord Ha. 

eee pu court's decree was affirmed in the Houſe of Lords. The e 
Fu 8 of the of Winchelſea, after the agreement, confeſſed a+ judgmat 6 
ptrfon who for juſt debts ; when lord Cowper had the ſeals a fecond tin h 

5 jr" = a ſpe- another bill was brought by judgment creditors, to be (ail-W ir 

per form- | . 
ace, © fied out of that eſtate: he decreed for the judgment creli-W ti 
© tors; for though it was a ſufficient agreement to bind te p 

| ſeveral branches of the family, yet not adequate to bind c-il 

ditors. I mention this, to ſhew, that the diſtinction h 
been already taken, and that it is one conſideration how fit a 
— the court will ſupport agreements of this kind againſt relatio 4 
IN in a family, and againſt purchaſers and creditors, de 
189 In the caſe of Watts verſus Bullas, 1 P. Wms. 60. be 
Lord keeper fore lord keeper Wright, his reaſoning was too large, own © 

Wright's rez- to his being then new in the court, and purſuing the mat: mM 
nn 5 ims of law too far, as to the conſideration of blood to ral 4 
was too large, an uſe, for that would carry it to the remoteſt blood ti 10 

deus tee, could raiſe an uſe in law, and which this court does not 1 
in the court, nd gard; there the court made a decree for ſupplying a con. in 

 purfuing the veyance in favour of a half brother againſt an heir at la de 
d of 13W There was a caſe before me of Newſtad verſus Searle, March "ng 
conſideration of 2d 1737, 1 T. Atkyns 265. I only mention it, as the bar tod 4 
blood to raiſe notice of it, but not as any authority. On this head of cu th 

"Ee fideration, and how far the court have ſupported agreeme 6 

where the perſon who comes for a ſpecific execution 15 * 
within the conſideration of the articles, I will mention a0 51 
for the ſake of the reaſoning only. Holt verſus Hos {i 
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ns, 648. In the preſent caſe, it is unneceſſary to take up 
time in citing. particular caſes, becauſe I apprehend all the 
caſes are authorities for what I ſhall now decree. 


All the decrees for ſpecific performance of marriage articles A ſpecific fer- 
on limitations for younger children, are authorities in favour. marriage artis 
of the plaintiff, and where ſuch articles have been decreed cles has been 
at all, they have been carried into execution, even as to boat og 
| collaterals, and not carried into execution in part only. Sup- to collaterals. 
poſe in the preſent caſe, a bill had been brought by Mr. 
Robert Fagg the ſon, or the widow, muſt not this particular 
WS limitation have been decreed to the plaintiff at the ſame time. 
1 ſhall, in making my decree, rely on theſe grounds. Firſt, 
MS That the plaintiff is * intitled to a ſpecific performance 
of part in theſe articles. Secondly, That the truſtees would 
be clearly intitled to recover the whole value of the eſtate at 
lau, out of the real aſſets. Thirdly, That this limitation is 
part of the proviſion made by a father for a daughter. As to 
| the ft, I go upon two "reaſons : That the plaintiff is in- 
titled to be relieved againſt lady Fagg's demand of dower, 
and can compel her to be bound by her agreement as to her 
| jointure ; but if any cavils were to be raiſed on the nature 
of this decree, whether it ſhould be by injunction to reſtrain 
her proceeding at law ; yet without controverſy ſhe. is clearly [ 190 ] f 


intitled to a decree for raiſing of 4000/. as an additional por- 
tion for her, out of the 8oool. charged upon the lands com- 
prized in the marriage articles. 


Now, there is no inſtance of decreeing a partial perform- Th* court will 


. . ks t decree a 
ance of articles, _the court muſt decree all, or none p and manta verform- 


where ſome parts have appeared very unreaſonable, the court ance of articles; 
have ſaid, we will not do that, and therefore, as we muſt but where ſome 


Gecree all or none, the bill has been diſmiſſed: _ 3 


Inſtances have been mentioned of fraud or miſtake in e bil. * 
marriage agreements, but courts will relieve there, by ſtriking In caſes of fraud 
out the miſtake, or ſetting aſide the fraud, and therefore in Make he 
thoſe caſes, they go altogether upon another ground, and re- whocher cronad, 
leve againit the ſettlement itſelf, No body can tell what it and relieve 
is that parties who are dead have laid the greateſt weight upon, _ — 
in coming to agreements, and therefore it would be atten=- © 
G&d-with bad conſequences if agreements were to be ſplit, 
and one part to be decreed, but not another. In limitations 
of articles in Wales, where they make the eldeſt daughter in 
the nature of an eldeſt ſon, though the is but part of an heir, 


Jet the court will carry it into execution. I mention this 


— 


only as exemplifying what I have ſaid with regard to the con- 

fufion it would make, if the court decreed theſe agreements 

io de carried into execution in part only, An objection was 
Vor, III. . made, 


— 
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made, that Sir Robert Fagg might have executed the power 
of revocation, as well upon the foot of theſe articles, as if 
they had been carried into ſtrict ſettlement, But he did not 
execute that power, which is a full anſwer. The ſecond ſpe- 
cial ground is, that the truſtees would be clearly intitled to the 
whole value of the land out of the real aſſets. If an action 
had been brought againſt the ſon by the truſtees, they muſt 
have recovered the whole value againſt him, who, aving 
no power of revocation, the jury could not take it in conh. 
deration in damages. This brings it near the caſe of 
Vernon verſus Vernon, before lord Chancellor King 173i, 
for Mr. Vernon was as much a volunteer, and was a more 
[ 191 ] remote relation than the plaintiff, In this caſe, if the truſ. 
tees had recovered in an action at law out of the real aſſets of 
the brother, the defendants might come into this court for 
the ſpecific lands, or to have the aſſets laid out in the purchaſe 
of lands. Now, this would be ſuch a circuity as ought not 
to be allowed in equity, as it would be more adequate juſlice 
to decree it immediately. One objection made on the part of 
the defendants was, that here was a remainder in tail limited 
to Mr. Robert Fagg the ſon, before this limitation to the 
11 and he might have barred the plaintiff by recovery, 
There is no doubt he might, but, as he hath not done it, it 
is no objection, and was the very caſe in Vernon and Vernon, 
and the ſame argument made uſe of there; and as in this 
caſe he has done no act; nay, ſtronger, has rather done an 
act which imports an intention to carry the articles into exe. 
cution, by ordering a draught to be prepared for that purpoſe, 
it anſwers this objection. f 


The third ground is, that this is part of a proviſion for 
younger children, which is always favoured here, and carried 
into execution. That they are conſidered as purchaſers, by 
reaſon of the natural obligation of parents to provide for their 
children, and this court will ſupply for their benefit the fur- 
render of copyhold eſtates, &c. and one objection has been 
made, which deſerves an anſwer, that this is not within the 
common proviſions for a daughter, being after ſeveral limi- 

' tations. | A EI Tv 


A father a judge As to that, I am of opinion, that the father is a judge d 
Ce ue” the guantum of a proviſion, and likewiſe of the time when 
tune when the It ſhall take place. ELIT ; 
1-1uviliou fora | 5 . 

| dauguter ſhall take place. 


Limitation to a | Limitations to them have been to : ariſe frequently on fai 
«ger vn. Jure of iſe tale of an eldeſt fon or ſon, and yet in this out 


ta;iuc of iſſue 


- 
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| have been conſidered as a proviſion, and the time makes no male of an cl. 


Aer. | 1 | h agar ode 42 
or a proviſion, and not too remote. 
Suppoſe the father ſeiſed of copyhold lands, ſhould limit & father limits 
hem td a firſt ſon in tail, and a ſecond ſon, and a third, . 
ſourth, and fifth ſon, and there is no ſurrender, and the ſecond ſon in tail, and 
ſon brings a bill, who is to take in poſſeſſion to have it ſup- 192 


plied; Will not the court decree it for the third, fourth, and to a ſecond, 


x 5 f f , . . | third, fourth, 
fifth ſons, as well as the ſecond, conſidering it as intended Od Be for”: 


for a proviſion, and in the ſame order the father has left it? end chere is no 

oe | „ render; Me. - 
ſecond brings a bill to have it ſupplied; the court will decree it for the third, fourth, and fitth 
ſon, in the ſame order in Which the father has left it, age | 


by 


A general objection has been made of hardſhip, as to the 
other three ſiſters, and I own, I thought it a hard caſe, and 
for this reaſon, I ſent it to a maſter to ſtate the value; and 
[there is clearly an eſtate of 1625 J. a year deſcended, but an 
incumbrance of 23000/. upon it; however as it is an old 

C eſtate, it will ſell for 4coool. and doubtful, beſides, on the 
maſter's report, whether another eſtate may not deſcend, but, 
if it ſhould not, they are amply provided for. Therefore it 
ſands diſtinguiſhed from the caſe of Parry verſus Hughes, in 
1731, in the court of Exchequer, for there it muſt have been 
carried into execution for a total ſtranger. 


The court have always decreed the proviſion made by a pa- 8 
ent for à child, to be as extenſive as the parent intended it, m mk wang 
where it does not introduce :a hardſhip, or leave the other hardthip, os 
children in diſtreſs, for a father may have a good reaſon to leave the other 


dP bod re eee 
4 preter one child to another; whether he had in this caſe I —— 
ſhall not enquire, | 2 always decree 

) LESS © | n E 4 the proviſion 

all | made by a parent for one child to be as extenſive as he intended it. 


His Lordſhip decreed the articles in 1729 to be carried into 


en ain ü 
he ferecution for the benefit of the plaintiff, 


ein OQober, 31, eee. Cann op 


PHE. plaintiff was drawn in by a promiſe of marriage, to 1 

. ſuffer one Dupin to lie with her, he afterwards marries — 
mother woman, She brings an action againſt him, and re- ment obtained 
Wers 2000/7. in damages; Dupin, in order to defeat the inf D. on an 
edi, conveys. his whole effects, by way of m — rg 
Met, conveys his whole effects, by way of mortgage to promiſe of mar- 
we defendant, before execution on the judgment. unge be by 

x 155 rk n eee eee BY le 855 mortgage con- | 
8 his whole effeQs to the defendant ; the court would carry it no further than to allow the 


yaa tq redeem the defendant. 


4 2 2 CP 


o (C.luſes argued and determined 
| The bill is to ſet aſide the conveyance as fraudulent, The 


veyance to him, though dated on the 29th of September 
following, was not executed till the 24th of October. Dugin 
| himſelf is gone to Holland, . +. 1 uo, 


[193] Mr. ſolicitor-general, council for the plaintiff, laid a trek 
ART. upon its being dated a yery little time before executioh 
was taken out, which is a circumſtance to ſhew the fraud 

He cited 2 Vern. 616, Crane verſ. Drake and others; ani 

Newgent ver/. Giffard, November 13. 1738, before lord 

Hardwicke, 1 T. At. 463. YOON OLDS 


The defendant's anſwer was only as to his belief with what 
view Dupin executed this deed. EPA e 21-4 e 


| 
j 
{ 
; 
F 
i 


Lord Chancellor. If you wanted an anſwer to this part, 
you ſhould have interrogated him more particularly: I an 
clearly of opinion, the plaintiff can carry it no further than to 
redeem the defendant ; and his lordſhip decreed according, 


C o Walſh ver ſ. Peterſon, November 6, 1744. = 


| Pegivestwo- | A QUESTION in this caſe aroſe upon the folloni 


thirds of his : . * 
_ 8 will and codicil. “ As to ſuch real eſtate as J ſhall die 


ſon, to hold to ©* ſeiſed and poſſeſſed of, I give and deviſe one full equi 


him, his heirs cc 4: | . | 
„ third part thereof unto my wife Martha Peterſon, 9 


ever; but in © hold to her, her heirs and aſſigns for ever; and th 

caſe he dies be- (c ether two-thirds of all my real eftate I give and devil 

m_ has 3 to my loving ſon Matthew Peterſon, to hold to him, by 
mA. 3 od add, e, 

twenty-one, or ©* heirs and affugns ＋ even; but my mind and will is, i 

without iſſue, . ( caſe ſaid ſon ſhall happen to die before he ſhall attan 

: then to the teſta- Py AS} - they 1 d 
þ tor's wife, ber Ihe age of twenty-one years, or without iſſue, then 1 u 
j | heirs and al- ** hereby give and deviſe the ſaid two-thirds of my fail 
. 2 8 « eftate to my ſaid wife Martba Peterſon, her heirs ani 

* 9 „ affigns.” By the codicil, the teſtator recites this claule; 


without iſſue. and then proceeds thus: “Now my further mind and 
Lord Hard © will is, and I do hereby will and require the fame, 7hat i 
beaveſied © caſe my ſaid 2 Hall happen to die before the age of twenty: 
eſtate in fee ip © one, or qvithout I ue as \afareſtid, and alſo in caſe of lt 
{ 194 ] * deceaſe of my ſaid wife, that then 1 do give and devile the 

the ſon, as he 86 ſaid t4vo-third parts of my faid realeſtate, unto and amo 
agree all and every the ſons and daughters of my brotheran« 
he died without “ Jaw Thomas Dickenfon.” Of 290g 20% eee, 1108 

| ND i The fon died after the age of twenty-one, but withouk 
the mother, bot iſſue; and the queſtion was, Whether the deviſe over { 
Cre low. the mother ſhall take effect upon one of the contingencn 
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defendant admits the verdict in June 1741, and that the con. 


8 ww) 22 


in the Time of Lord Chancellor Hardwicke. 


10 Mr. folicitor-general for the defendant, the mother, ſaid 
this was a contingency with a double aſpect, and cited the 


caſe of Bellaſis ver/. Uthwatt, before lord Hardwicke, 1 Tr. 
Al. 426. That reciting the will properly, and deliberately 
altering it in the codicil, is ſo ſtrong in her favour, that the 
court will not eaſily paſs it over, or incline to turn a diſ- 


junctive into a conjunctive. There was a caſe before the 


271 


council board, in which the two chiefs aſſiſted, and have not 


yet agreed as to the conſtruction of the word or. 


had a wife and fon living, if he had gone no further than the 


firſt clauſe, he had given him an abſolute fee, but then 
follows the executory part. Upon the words in the codicil, 


there can be no doubt at all; it is to go over upon two con- 
tingencies; the words as aforeſaid take in all the former diſ- 
politions. Suppoſe he had ſaid no more, than in cafe my ſon 
had died under twenty-one, as aforeſaid, would this have 
diinherited the iſſue, if the father had died under twenty- 


Lord Chancellor. I think it a very plain caſe; the teſtator 


one, and gone over to the mother? By no means; for 1 


would have [ſupplied the words, and without iſſue, and 


ſhould have been juſtified by the expreſſion, as aforeſaid. 
The caſe of Soulle ver/. Gerrard, in Cro. Eliz. 525. and 
Moore 422. was determined on-this very point, © a deviſe to 


'« his ſon, and if he die without iſſue, or before his age of 


e twenty-one years, that it ſhall remain to another; the ſon 
e hath iſſue, but dies before twenty-one years, yet it was 
* adjudged, that his iſſue ſhall have the land, and not the 
* remaihder-man ; and or there was conſtrued for and; . fo 


* ſtated in Moore, but called Sowell verſ. Garrett: If the 


conſtruction had been otherwiſe, the grandſon of the 


* teſtator would have been diſinherited if the ſon had died 


* before twenty- one.“ 


His lordſhip held it to be a veſted eſtate in fee in the ſon, 
3s he arrived at his age of twenty-one ; and that though he 


ended on bis heir at Jaw, 


© Pringle ver.. Hartle, November 15, 1744. 
| defendant inſured the ſhip Succeſs from London to 


Bermudas, and fo to Carolina; the ſhip was taken by 
a Spaniſh privateer, and afterwards retaken by an Engliſh 
privateer, and carried into Boſton in New England, where, 
no perſon appearing to give ſecurity, or to anſwer the moiety 


the re- captors were intitled to, ſhe was condemned, and ſold 


in the court of Admiralty, there the re-captors had their 
EE. Eno | 1 moiety, 


* 


1 


died without iſſue, yet it did not go over to the mother, but 


CAS E 61. 


The ſhip Sue- 
ceſs being iu- 
ſured from 
London to Ca- 
rolina was taken 
by a Spaniſn 
privateer, and 
afterwards re- 


taken by an 
53 4 7 


172 > 1:55 nn argued and determined 


Engliſh one, 'moiety, and the overplus money remained in the hand of 
and carried to the officers of that court. | 58 


* 


Boſton, where 
no perſon ap- . 44 1 + Sta Jo he 
pearing to give ſecurity, ſhe was condemed and ſold in the court of Admiralty there; and af 
the re-captors had their moiety, the overplus remained with the officers,of that court, Th, 
defendant brought an action on the policy, and had a verdict; the pleintiff, by his bill, raj 
an injunRion, inſiſting the defendant ought to recover no more on the policy than a moiety of 
the loſs, The cpurt denied the injunction, for as the defendant had offered to relinquiſh th 
ſalvage, he was intitled to recover the whole money inſured, as 


An action was brought by the defendant upon the poli, 
who had a verdict. The plaintiff brought a bill, ſuggeſting 
the capture to be fraudulent, and done deſignedly by the 
captain; and moved now for an injunction to ſtay the pro. 
ceedings at law. The counſel for the plaintiff argued, that 
— though the capture might not be fraudulent, yet the de. 
fendant ought not to recover more on the policy than x 
moiety of the Joſs, as the act of 13 Geo. 2. c. 4. je. 18, 
gives the falvage to the owner, and he is intitled to receive 
it from the officers of the Admiralty, and that the plaintif 
ought to be obliged to pay no more than the loſs he has 
actually ſuſtained, which cannot be aſcertained till after the 
defendant ſhall have received what might have come upon 
JJ ͤ ( 16. 2155 
The defendant, in his anſwer, had ſworn he had offered, 
and was now willing to relinquiſh his intereſt to them in the 
benefit of the ſalvage, and would give them a letter of attarney 
for that purpoſe to receive it #2, 5 


Lord Chancellor, There is no ground for an injunctio 

in this: caſe; here there was an agreement to go to trial in 

done of theſe actions which had been brought, and to be 

[ 196. ] bound by the event of that; at the time of the trial the) 
EY knew the ſhip was retaken, and the manner of the capture, 
The guautum of the damage and Joſs ſuſtained, is the only 

thing now to be diſputed; for it is impoſſible to carry on 

trade without inſuring, eſpecially in the time of wat. 

Therefore regard muſt be had to the rs, as well as. the 

inſurer ; and where there is no admiſſion in the anſwer of 

a kind of fraud, though various pretences of that ſort may 

be ſet up by the bill, they are not to be regarded. The 

queſtion then ariſes on the ſtatute of 13 Geo. 2. with regen 

to che ſalvage. It has been faid, there ought to be only Half 
ttjce laſs recoyered an the policy; and as to that, the act his 
By 13 Ces. a. Made great alteration in the laws of nations with regard to 7+ 
the.re-caption- öcapf ur The carrying a ſhip infra prefidia beſtium, of) 
6a dipiche Per nacteveri with the. cnemy, makes it the prize of the ein 
owner's pro | 'Tetaking'it, as if it had been originally the hip of the ne 


jon 


4A 
ea 


in the Time of Lord Chancellor Hardwicke. 11 


ut by the act, the re-caption is the inveſting of the property 
gut where inſurances are intereſt or no intereſt, I am When inſu- 
joubtful whether the act can operate Or not. | | rances are in- 


tere:t "Yo 


This is an inſurance according as intereſt ſhall appear. porn Genin 

I there is a falvage, that muſt be deduced out of the. Pe. 

money recovered by the policy; but if none has come to the 22222 — 

hands of the plaintiff in the action, the jury cannot take the money re- 
atice oft} 0 covered by the 

3 | | 1 5 policy, if come 

The ſhip was condemned and ſold, becauſe the moiety e e 

Nas not paid, or ſecured to be paid by the owners. It is * 
uncertain whether the defendant will receive any thing or 

ot; and if any thing is recovered, he muſt have an allow- 

ance for his expences in recovering. Therefore I take it, 

hen he is willing to relinquiſh his intereſt in the falvage, he 

dught to recover the whole money inſured. It would be 

iſchievous if it was otherwiſe, for then upon a re- capture a 

Wnan would be in a worſe ſituation than if the ſhip was to- 

Wally loſt. | e 


Colegrave verſus Fen, November, 17, 1744, Re- [| 197 } 
23 earings. | 

| | | 0 5 5 C ASE 63. 
HE plaintiff brought his bill for tithe of grain in kind; © 
the defendant inſiſted upon a compoſition of one quarter Abillfor tithein 
frye and one of oats in lieu of it. A trial at law was di- {in kr aeg 
ected, and a verdict found for the modus. II | 59 


a quarter of 
S ; . l | and one of oa 
In lieu; a trial at law directed, and a verdict for the modus, The plaintiff inſiſted on a new. 

rial upon the diſcovery'of an old deed in the chapter-houſosat Weſtminſter, which he ſet up 


| $2 decree of the Pope's delegate, that the revenues of the church which had been alicoated 

X we be reltored, and would have it underſtood that the tithes were compreheaded under the 
ord revenues... The court of opinion this paper was not a foundation to gr : 

| d refuſed to do it. ; ES TE | 1 trial. 

Tue plaintiff inſiſts now upon a new trial on a diſcovery of 


In old deed in the chapter- houſe at Weſtminſter, which he 
led the record of a cauſe determined before the Popes de- 
pate, in which it was decreed that revenues which had been 
lenated ſhould be reſtored to the church, and concludes that 
be tithes were comprehended under the word revenues; the 
auge at the trial refuſed to admit it as evidence. . 
Lord Chancellor. There is no foundation to grant a new 
nal, for if I ſhould, it would be a precedent to overturn the 
daes of men upon very uncertain grounds. I am afraid this 
icaſe where Prowling in an office has ſpirited up the rec- 
| | tor 


7 [ 198 ] No proceedings in the Eccleſiaſtical t in this kingdon 


proceedings re- for the future. | 
corda Domini by 5 . 3 
Regis Georg. &c. for they are only evidence of ſentences in their own courts. 


| ThePopebefore Conſider what the juriſdiction was that the Pope exerciſe 


The legate a 1a- | The legate a latere, whilſt in the kingdom, did exerciſe 


2 
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=_ Cluſes argued and determined ', 
tor to diſpute this modus; it happens very unfortunately '{g! 

ſuch perſons that they ſtumble upon papers which they fancy 

are evidence of t:thes in lind. This is nothing more than! 

Peng in ſome Eccleſiaſtical court, what non con/tat found; 
= Firſt, in the receipt of the Exchequer, and tranſmitted fron 
Ak thence to the chapter of Weſtminſter. 


The receipt of The receipt of the Exchequer is no office of record for thing 
the 1 of this kind, but only in matters relating the King's reverye 
record, except The officer has taken upon him to put a title to it, which be 
in matters rela- had no authority to do, and which the paper does not wat 
ting tothe Kings rant. In it's utmoſt force it is a proceeding in an Eccleſia. 
revenue. ü 5 : ane | 

7 cal court, concluding with an extrajudical ſentence by ti, 

Pope's delegate. OR nb 


The officers of are records, they are only evidence of ſentences in their courts, 


ee nt therefore J mention this that the officers there may not tale 
t u a = o e .* » * 
denke their Upon them to intitle them recorda Domini Regis Georg. E.. 


I am of opinion it is not ſuch an inſtrument, that if th 
original had been produced, it would have been given in ei- 
dence. - oi | 


tion, exerciſed . * 
a juriſdiction ei. its weight. | 
ther by way of 5 

avocation, or by requeſt {rom an inferior court. 


the retorma* before the reformation, and though uſurped, yet it muſt lar 


le might exerciſe it by way of avocation, or by requel 
from an inferior court. 1 


tere exerciſed legantine authority without an appeal to the Pope, as for it- 
eee ſtance cardinal Campejus. Neither the {time nor the cout 
to the Pope, does appear in this paper, and another initrument has be 
0 tacked to the parchment by a modern ſtring, but does not 
all relate to the firſt paper. Conſider what is the Pope's com- 
miſſion to the archdeacon of Leiceſter, whom he made li 
delegate : the Pope does not take notice by what way the cauk 
came before him, whether by appeal or by avocation, or If 
letter of requeſt. So that here is no recital of any cauſe & 
pending before him in any ſhape, only that there had bet 
alienations of the revenues of the church, and that the alientd 
had obtained confirmations from the Popes themſelves. Th 


was a kind of general inquiſition only, how far the poſſeſia 


n the Time of Lord Chancellor Hardwicxke. 175 
this rectory had been alienated. The two inſtruments by | 
which they would ſhew it to be a cauſe, have no relation to 
one another, but tacked together in modern times. Though 
in uſurped authority, it was allowed by law at that time, ang 
muſt have it's conſideration : ye as it does not appear by this | 
archment there was any cauſe depending before the Pope, it 
can be of no ſignification, and, even if it had it's utmoſt 
force, would be of no advantage to the rector againſt a com- | 
Cofition. I am clearly of opinion this was no ſort of evi- _ | 
lence, and was very properly rejected by the judge who tried 1 199 } 


" 


becauſe.” There is the ſtrongeſt evidence of a' modus in 
this caſe, and no pretence that tithes were ever paid in kinds 
xcept this paper, and therefore there is no foundation for a 
Stirling verſus Lydiard, November 21, 1744. 
44 664 4c FOE B42 . 4 * : | : a . 1% A An | 1 
HE queſtion in this caſe aroſe upon Mr. Lydiard's will, 
L who deviſed in the following manner. As to all and ſin- L. gives all and 
ular my leaſehold eſtate, goods, chattles and perſonal eſtate fingular bis 
hatſoever, I give to my daughter Johanna, and if the dies ads.” a. 
vithout iſſue living, then limits it over in the ſame manner to and perſonal ef- 
he defendant. In nada?) clauſe teſtator repeats the 1 
vords all and ſingular, &c. He after making his will rene ws and if the” dies 
leaſe with the dean and chapter of Windſor. Fobanna is dead without iſſue | 
füthout iſſue, and her huſband as adminſtrator and repreſen- 11375, then to 
ye of his wife brings his bill to have the leaſe, inſiſting that L. after — 
he renewal by teſtator after making the will is a revocation, ” Pl comes 
q that ec ſuent in the richt tte Te Ons a leaſe with the 
nd that conſequently he in the right of his wife is entitled dean and "Og 
0 It, | EA | ter of Windſor; 
; h n 2 1 this is no tevo- 
Lord Chancellor. There is no doubt but - the leaſehold cation, but the 
ſtate paſſed by the will. The plaintiff goes upon a miſtake, * gy 
bat this is a ſpecific legacy; it is nothing like it, for it-is only will. ES" \ 


CAE 63. 


lea enumeration of the ſeveral particulars of his perſonal eſtate, | 
L ut yet is a general deviſe of the whole. The court never 
ou | 


rains to make a revocation; but notwithſtanding -if in point 
law it is a revocation, it muſt have it's effect here like- ; 
le, But there is no foundation to ſay, what teſtator haas 
ne in this caſe is a revocation. Suppoſe the teſtator had ( 200 
chaſed àa new leaſe, would not that have paſſed? Why © 
en ſhould not a new term in a leaſe equally paſs? If I was 25 
conſtrue this a revocation, I do not know but if a man was 
ive all his bank, Eaſt-India, and South-Sea ſtock, and 

puld afterwards turn it into money, it might as well be in- 

ed this was a revocation. „%%% Toy fone 


1 Ki a 


ne 
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176 - © Caſs argued and Ani 


His jordlhip declared there was no pretence for the Plain, 
bir gere and therefore diſmiſſed the bill. 


Shir verſus Wits Wovenber 2 2, 47 befor 
10 7, ji the Maſter of the Rolls. 7h L 


A jadgmentere- Alupe MENT creditor, who has not taken out exe 
dior, before = eution, brings a bill againſt the defendant to reden 


deem 2 mort- him, whois a mortgagee of the Jeaſghole eſtate, vie levi 


gage of a leaſe- a bond creditor. | ct: 
hold eftate and ex 


vs creditor, _ Maſter of the Rolls (William Forteſeue, Eſq i). The 
— et caſe of * Angel verſus Draper, in x Very. 399. is in point, a 
e a ſtronger one than the preſent, for there the defendant vo 
had the goods i in his hands ſeemed to have come to the poſll, f 
= - ſion of them in a fraudulent manner : but notwithſtandiy put 
| S upon defendant's demurring, becauſe the plaintiff (a Judy: s 
= ment creditor) had nat alledged he had taken out execution, illfir 
the court allowed the demurrer, and aid the. plaintiff ouch Jo 
actually ta have fued out execution before he had brought hi 
e dill. In the preſent caſe there is not the leaſt ſuggeſtion of the 
e fraud, the defendant being a fair and bena fide creditor by 
eh mortgage. T here was a 818 of King verſus Mariſſal laſt tem 
upon a bill by a judgment creditor to redeem, which came d 
| before! lord H ardwicke, when he aſked for the writ of exect- 
. tion; and upon its being produced, admitted the Judgmen 
PR EE... for this reaſon to redeem. For want of it's bei 
| taken out now, the bill muſt be diſmiſſed, becauſe till ext 


ERASER 


_ eution the plaintiff has no lien on the leaſehold clay, and de | "Mt 
| | , greed accordingly. . W 
q of 207 }] Bridgeman verſus Dove, November 27, 174. Wt 

| 2 8 * ſtate 
. Tae A RS ON by her will hs, 94 J deviſe to fir Jou itho 


E J. B. ner heir cc Bridgeman my heir, Clifton lands, he paying all dert 


kee et and legacies charged on theſe lands, and after his deaf aci 
debts and lega- *© to my nephew Bridgeman, Doctor of Divinity.“ In ate 
cies charged on ther part of her will the lays, © ;F leave my jewels, plat au 


_ 3 « pictures, medals, furniture, to my two executors, to Wiiman 


Ey 5 equally diviged.” * In the laſt clauſe of the will ſhe avec 


* 17 2 len 1 e St. TO 8 and creating 885 n * 1 male lik Wins 


a 1 


* _ — 1 e 
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8 PE: A. alutined 2 ee hea B. and brought a bill _ ©. b eſt; 
diſcove 7 of B.'s, oods. which C. had got in his hands; and the defendant _ 
murre becauſe the plaintiff had not al edged that he had taken out czech The 
againſt B. and the demurrer was allowed. Vide Angel and Ry Ven 


3994 Cal: 77 Abr- 77. | | + 
| ae — 
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2 . T * | 1 FT. ; a 
in the Time of Lord Chancellor Hardwicke. . 


ce jo all debts I have contra#ed ſiuce I735, notes or bonds, 


« if any, and what remains to be paid to Mary Dove, ſpin- 


( ſter, after the creatings are ſold.” : 

Lord Chancellor. A principal queſtion is, whether the 
Jebts and legacies ſhould be paid out of ſir John Bridgeman's 
Nate for life. Notwithſtanding the inaccuracy of the will, 


charge the legacies upon the Clifton lands, but not ſa as to 
= auſt all the profits of the eſtate for life. What colour is 
Where to fay, that this creates a condition on fir John Bridge- 


Vouldd be a ſtrange thing to give an eſtate for life to a perſon 
f ſeventy years of age, on condition to pay legacies of 2600. 
ut of an eſtate of 600. per ann. By tlie latter words, there 
Ws a plain charge in the will upon theſe lands, and therefore 
john Bridgeman, as tenant for life, is obliged only to keep 
Wow the intereſt, if the principal is not diſcharged; but if 
Wiſcharged, to pay one third thereof, and the reverſioner the 
ther two thirds. : 


| The next queſtion is relating to the perſonal eſtate. In all 
flauſes with reſpect to proviſions for payment of debts, they 
Felate to the time of death of the teſtator, in order to make a 
hore honeſt and faithful proviſion for payment of debts. 


fit had been all the debts that I owe, ſtill it would be ex- 
nded to the time of her death : the words here, are, which 
have e have contracted muſt be conſtrued Sal 
ontra 2 99 oy | | 


9 
0 


I know of no authority where the words, I make my real 
ſtate liable to pay my debts, will exempt the perſonal eſtate 
ithout any ſpecial exemption of perſonal eſtate: nor has the 
hurt ever ſaid that perſonal eſtate ſhall be applied only to pay 
pacies, and not the debts. Nor will making a particular 
ate in land liable to pay debts exonerate the perſonal eſtate, 
caule it is the natural fund for payment of debts. Suppoſe 


man deviſes a real eſtate liable to the payment of debts, and 


uns after payment of debts, which is all one; if there are 
d expreſs words to exempt the perſonal eſtate, it ſhall be 
applied, and I am of opinion that the reſidue of the perſo- 
We fllate here, ought to be applied in exoneration. 

a The laſt queſtion is upon the deviſe of the jewels, plate, pic- 
Wo medals; furniture. Mr. Clarke for the executors, has 
illed that under the word furniture Books will paſs, and 


Which is drawn by herſelf, her intention appears to me to 


177 
obliged to keep 
down the inte- 
reſt, if the prin- 

cipal is not dif- 
charged; but if 
it is, he is to 
pay one third, 


and the reverfi« 


oner two thirds, 


inan, that he ſhall take nothing but upon paying. Indeed it 


Provifons im 
wills for pay- 
ment of debts 
relate to the 


time of the tef- 


tator's death, . 


L 202 ] 
The words a 
the debts which 
I have contract- 
ed, muſt be 
conſtrued ſhall 


contract. 


Perſonal eſtate 
is liable to pax 
the debts, unleſs 
there is a ſpeci« 
al exemption of 


it. 


dect to thoſe debts gives it over to another, or what re- 


1786 „ e e e e 


that ** the word niedals pieces of current coin kept with 
them will pals, 


| Where current If current coin are curious pieces, 8 kept with medals, | 
dann ie curi- am of opinion notwithſtanding they are current coin; yet x 
ous, and kept ;} | 
with medals, it they are kept with medals, they will paſs as ſuch, for ed 
will paſs ſuch. medals themſelves were once current coin, 
8 55 But as I am at preſent adviſed, I am clearly of opinion, thy 
— 3 a library of books will not pals as furniture. Nor does i it ape. 
ture. rate at all on my mind, that it will paſs as furniture, becauk 
it is a ſmall library: for moſt commonly great libraries ax 

moreoften put up as ornaments, and leſs accurately choſen, tha 

| ſmall ones. As to the caſe which has been cited of the duke 

Beaufort 7 lord Dundonal and the dutcheſs of Beaufor 

his wife, 2 Vern. 1739. there was very little oppoſition, he. 


ing between a mother and fon, and I lay no ſtreſs upon it. 


But I take it too it has been determined that a library 
* 203 1 books: will not paſs as furniture; 4 and his Lordſhip decreed 
cordingly. 


Casz 661. 5 Baſſet verſus Baſſet, December 17, 1744. 
ORD Chancellor. The bill was brought by a poly 


child born after 19 
tte next rent mous child to have an account taken of the clear rents 


2 had incur the father's eſtate John Pendarvis Baſſet. The diſputes ut 
red after the 


Apoſthums o us 


death of his f- both in regard to the real and Ae eſtate; 15 wil tue . 
ther, is under them in their order. th 
the 10 & 11 W. \ 77 9 24 | | 7 
3. entitled to Firſt, as to the real eſtate. The ede as to the s th 
the intermedi- eſtate of John Pendarvis Baſſet is this ; ; the plaintiff, now at 

ate profits of the * I 

Jands fettled as Infant, is a poſthumous ſon and heir, for the father died, t 


well as the lands left his wife enſient of him : the real eſtate conſiſts of differen 
themlelycs. parts, and under different intereſts ; of ſome ſmall parts tit 
father was ſeiſed in fee; the greateſt part is included under 
ſettlement, which was to the father for life, then to ſecurel 

- rent-charge of 8oo!. a year to his wife for a jointure, remalt 

der to truſtees during the life of the father to preſerve conti 

nt remainders, remainder to the firſt and every other ſon 

Jan Pendarvis Baſſet, remainder to the defendant the bt 

ther of John Pendarvis Baſſet. The plaintiff was born alt 

the next rent day had incurred after the death of his faith 

Tt has been infiſted by his council he had a right to enter, 

Was intitled to the rents in the intermediate time. The ® 

termination of this point will depend on 10 C 11 V. 461 16 

which is to enable poſthumous children to take eſtates 40 f 

born in their father's lifetime. The miſchief intended to 


remedied by the act, & Whereas it often happens Abt | 
mat 


in the Time of Lord Chancellor Hardwicke. 


marriage and other ſettlements, eſtates are limited in re- 
t mainder to the uſe of the ſons and daughters, the iſſue of 
« ſych marriage, with remainders over, without limiting an 
t phate to truſtees to preſerve the contingent remainders limi- 
ted to ſuch ſons and daughters, by which means ſuch ſons 
© and daughters, if they happen to be born after the deceaſe 
« of their father, are in danger to be defeated of their re- 
« mainder hy the next in.remainder after them, and left un- 
provided for by ſuch ſettlements, contrary to the intent of 
« the parties that made thoſe ſettlements. e 


ready ĩs, or ſhall hereafter by any marriage or other ſettle- 


other ſons of the body of any other perſon lawfully begot- 


the uſe of a daughter or daughters lawfully begotten, with 
any remainder or remainders to any other perſon or perſons, 
© that any ſon or ſons, or daughter or daughters of ſuch per- 
ſon or perſons lawfully begotten, or to be begotten, that 
© ſhall be born after the deceaſe of his, her, or their father, 
ſhall and may by virtue of ſuch ſettlement take ſuch eſtate. 
fo limited to the firſt and other ſons, or to the daughter or 

daughters, in the ſame manner as if born in the life-time. 
F bis, her, or their father, although there ſhall happen 
no eftate to be limited to truſtees after the deceaſe of 1 * 


born ſon or ſons, daughter or daughters, until he, 
they come in eſſe, or are born, to take the ſame, 


It has been inſiſted on the part of the defendant, the 1. 


e or 


his principle. There is no notice taken in the act of parlia- 
ament of the caſe of Reeve verſus Long. But J am of 5 if 


re intended intirely to remedy the miſchief ; the ſon before 
Ind all the ſubſequent profits. This to be ſure was quite con- 
ements, for they could never intend it ſhould go, even per- 


refſes it ſo,- as , born in the father's life time, What is 
We recital ? are in danger to be defeated of their remainder. 


e The proviſion, be it enacted, that where any eſtate al- 
ment be limited in remainder to, or to the uſe of the firſt or 


© ten, with any remainder or remainders over, to, or to the 
© uſe of any other perſon or perſons, or in remainder to or to 


ther to preſerve the contingent remainders to ſuch after- _ 


jef was only the diſability of the after-born child to take the 
ſtate, aan according to Archer's caſe, 1 Co. 66. b. every 
mainder muſt veſt eo inſtante the particular eſtate determines, 
hd that Reeve verſus Long, 3 Lev. 408. was adjudged upon 


lion this was not the ſingle motive of the act, for the legiſla- 


ſt the whole eſtate, the profits from the death of his father, 


aps to a remote remainder man; therefore the act of par- 
ament intended to remedy both, and the very title itſelf ex- 


This 


179 


L204 


ary to the intention of the parties, eſpecially in marriage ſet= _ 


/ 


o © Cafes argued and ditermin © 
This is a general expreſſion, and includes both the loſſes, the 

being preeluded of the eſtate, and likewiſe of the prof, 
Fherefore this act of parliament ought not to be taken ſong, 

row as the defendant's council would have it. 7 


205] But allow it to be ſo, if the enacting words can take it in 
Enacting words, they ſhall be extended for that purpoſe, though the preamhls 
kg frag does not warrant it; and innumerable inſtances of this king 
ſhalf be ex- are in the law-books.. Marr Wnt TT OWE 3125 20 

tended for that je” 12 1 "_ | F 
| purpoſe, though Next as to the proviſion of the act, the words are ſo plin 

— 3 that it is impoſſible to put any other conſtruction; nay, i 
not warrant it. Would be repealing the act to ſay, that the after-born ji 
lo. ſhould not take profits; for if he does not take the profits 
he does not take in ſuch manner as if bern in the lifetime if 

his father. The queſtion to be aſked upon this, is, Hoy 

would he have taken the efate if born in the lifetime of the 

father? and the obvious and natural anſwer would be, why 

from his death. How then will he take the profits, if nt 

born in the lifetime of the father? Why likewiſe from 

bis death. e F 

It Has been inſiſted by the ſolicitor-general, that in the 

caſe of deſcents upon the heir, he muſt be in eſſe; and tha 

there are a great many caſes that ſay, a new act of parliament 

ſhall be conſtrued according to the rules of the common lan, 

But that is, where the conſtruction can be conſiſtent with 

the words of the act. There might have been ſome grounds 

for this if the act had ſaid, he ſhall take as a ſon by deſcent a 

common law, which, if the legiſlature had intended it her 

might as well have been inſerted as the preſent words. 


The next words in the proviſion are, although there foul 
 bappen no eftate to be limited to truſtees after the deceaſe of il 
father te Zan the contingent remainders to ſuch afin. 

Vorn ſon, Fe. The like words are in the preamble. The 

legiſlature intended to put it in the ſame way, as if there ha 
been truſtees; to preſerve contingent remainders to an after 
| born ſon. There can be no doubt but according to the uſu 

_ courſe of conveyancing, the profits might have belonged t 

the poſthumous child. In, Bridgeman's Conveyancer, fol. 301 

1 5 44 Th caſe the ſaid J. (the wife) ſhall happen to be eniica_ 

With child by the ſaid J. B. (the huſband) at the time 0 

{ 206 ] © his death, to the uſe and behoof of the ſaid J. (and tif 
two truſtees under the ſettlement) and their heirs, un As 
che gad J. ſhall be of lach. child delivered, or die, whit 

“ ſhall firſt happen, in truſt for the benefit of ſuch child, &, 
Theſe, words make the mother a truſtee throughout of t 
profits for the after=born ſon, and by the words of referency 


J — 4 
Eh? 


in the Time of Lard Chancellor Hardwicke. 181 


the after · born child is intitled. An objection has been ſtarted, 

hat there muſt be a tenant of the freehold, therefore the 

uncle muſt take, becauſe if treſpaſ: was committed, ther 

mult be ſome perſon intitled to bring an action that the uncle 
« ſeiſed, and how can the profits be taken from him. Per. 

haps in this court it is not neceſſary to determine it, for I can 

ome at them at another way, and ſhould not ſcruple to do it. 

according to the doctrine in the Prince's caſe, 8 Co. an eſtate 

ay ceaſe and revive again. So here this may diveſt on the | 

Jeath of the father, and veſt on the birth of the ſon, | 
There is no ſort of difficulty: as in the caſe of a bargain 

nd file inrolled, when the eſtate veſts by relation in the Bar- 

fine from the time of the execution of the deed. This a& 

f parliament has, in my opinion, eſtopped every body from 

Hing he was not born in the lifetime of his father. Sup 

ofe an ejectment brought by the ſon, and the demiſe laid 

om the death of the father, how could the defendant have 
epted to it; for if he laid his demiſe upon the day after 

he death of the father, then it would have turned upon the 
nſtruftion of this act; and the demiſe being only a form of 

roceeding to bring the title in queſtion, the defendant in 


ament muſt have confeſſed leaſe, entry and ouſter : or 
berwiſe an infant could not bring an ejectment if it were 
vigidered as a real action. 
: | But ſuppoſe the point is againſt him at law, yet I am 1 


pinjon this court would conſider the uncle as a receiver or à would conüder 
lee for the after born ſon, in like manner as they would dhe uncle as a 

dnlider truſtees to preſerve contingent remainders, and the rufe for the 

jords of the act warrant this. This court conſiders every after born ſon, 


non who enters upon the eſtate of an infant, as: a guardian cen ſuppoſing 


2 ; | 1 tho poi alt 
il nd receiver for him. There are ſeveral caſes, where in confes 2. 
eence of an act of parliament this court will interfere. | 


As where a new act of parliament is made ta alter the law, [ 207 

d the. judges are Ca, in adhering to rules of law, and Where a new 
ul not conſtrue according to the words and intention of the es one 
4, there this court will take it up, and give remedy here, to alter the 
lough it is the buſineſs of judges to mould their practice ſo law, it is the 


to make it conformable to the legiſlature. It is true, the . 
ſt common way is to give g legal remedy ; but to inſtance their prafticeſs 


as relating to papiſts eſtates, the court have given re- 10 render it 
vs of the ſettled eſtate muſt be accounted for tothe ſon, 

As to the profits of the eſtate deſcended, they muſt be ac- The profits of 
ſnted for only from the birth of the plaintiff. | — 


een ere 
| the poſthumous child's from bis hirth only. 
| | 4 * 82 | "= | 


The 


* 


93 8 ; DF * ns fi bl | ; 
edy here, Herten Lam of opinion that the intermediate Frog — cg 


182 Cuſes argued and determined © 
A legacy of The other queftion' relates to the perſonal eſtate, as to 


 Bool. delete ſum of Bool. that belonged to Mrs. Elizabeth Bafiet 5 
E. B. payable 5 A 1 3 i 5 PIve 
at twenty-one by the grand- father of the plaintiff Francis Baſſet, by way q 
7 marriage» general legacy, to be paid at twenty-one or marriage, chat 
2 Ha upon a mixed fund partly real and partly perſonal eſtate. J. 
partly real and died before twenty-one and unmarriſe. 
partly perſonal „He OORIONT £5 HRS Cu "5.008 «. .-— Iv 
ellate; [he died before twenty-one, and unmarried. As aſſeis were admitted, this eoun wi 


U * af 


not grant an injunction to ſtay the proceedings in the Eccleſiaſtical court for the recovery aft 
legacy, as they have a proper juriſdiction tor legacies charged on perfoual'eſtate, _  * 


As aſſets are admitted here, and as there has been nog. 
termination that where the perſonal. eſtate is deficient, tþ 
real "eſtate ſhall be applied, I will not direct it now. % 
Jennings ver/us Looks, 2 P. Vis. 276. and the Duke 
Chandos verſus Talbot, 2 P. Vins. 601, 611. = ON 
Will this court grant an injunction, to ſtay the proceeding 
In the Eccleſiaſtical court for the recovery of the legacy! (a 
tainly not, as it is a proper juriſdiction for legacies charge m 
perſonal eſtate. It mult go to the repreſentative af Eliza 
Baſſet, and be paid out of the perſonal eſtate,” = 
December the 18th, 17444. 
Lord Chancellor. I had not time yeſterday to conſider 
... Caſe of Baſſet verſus Baſſet ſo well as I ſhould have done, by 


1 258 ſpoke chiefly from my memory; and therefore as I ſaw ſeven 
gentlemen yeſterday take notes, I think proper to menus 


q 


- 
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what in my opinion is very material, that they may add itt 


7 Before the 6 Before the making of 10 t 1 1 IF. * the conſtant method 
1 l of all ſkilful conveyancers was to Mer a limitation to Mis; 
reyancers in- ſerve | the contingent remainders to poſthumous child hou! 
| fertedalimitz. Sometimes the limitations were made to the mother, ſome pr 
ee bf mp times to a truſtee for the benefit of the child when bon 
reminders to Ever ſince this ſtatute, all ſkilful conveyancers have left 
Poſthumous out: and this is a ſtrong circumſtance to ſhew the unifon 
bus dhe dae Opinion of eminent conveyancers, that this'a& of parliamid 
tiey have left it Carried the intermediate profits as well as the eſtate. If thy 
eat; which thought there had been any doubt, they would not have H the 
Foo 3 it out, becauſe it would be of conſequence where the elne hei 
that ibis a& of are large, for if half a year ſhould be incurred, it might WF one 
parliament car- the odds of 50001. tothe poſthumous child. = 
nes the interme· | 5 8 RL | 


dine profits as well as the eſtate. 


The practice of The uniform opinion and practice of eminent conveyan: 


R ieh ?- 5g; err D Wi, 7 f 
eee has always had great regard paid to it by all courts of juſic Vo. 


as 


* 


- 


in the Time of Lord Chancellor Hardwicke. 18 3 | 


Li a L have mentioned, upon other occaſions, the caſe of SORES E 
lhe countels of Radnor berſas Vandebendy, Shower's Par). paid t bůy 
75 A 6g; was determined on the point of dower entirely every. court of, 

bY, 67 _4® Juſtice, and the 


in the counteſs of Radnor verſus Vandenbendy was determined intirely from their opinion, 


ley verſs Pocock, amongſt the Cauſe Petitions, C 61. 
5 . December 19, 1 Ni 1 19 
TR. Barnſley by his will deviſes the reſidue of his eſtate An . 
| between the Kingſcots and Pococks ; the plaintiff a oY 
Aſhley, married one of the Pococks, the Kingſcots brought firſt who uſes 
he firſt bill againſt Barnſley's executor for an account, and dne it din. 
obtained a final decree ; then Aſhley brought the ſecond bill ng 
wainſt the executor of Barnſley's executor, A petition is he who obtains 
ow. preferred by Afhley, who is intitled to a diſtribution 3 
der Barnſley's will, for 1400, to be paid him out of a preferred; 
m of money placed in the bank to the credit of this cauſe. 212 to 
3 FS. 7d there is no priority in legacies, an executor ſhould pay them pati pike. 
1 1 5 | . OVA 9 
Bord Chancellor. Suppoſe two creditors at large of the E 
Irſt teſtator Barnſley, and one brings a bill before the other, e 
nd obtains a final decree and a report of the maſter, and 
hat report has been confirmed, and then the other brings 
bill, and obtains a final decree, and his demand is con- 
Irmed ; to be ſure the executor ought to have paid the firſt 
ho had uſed the firſt diligence z, ſo in the caſe of an action 
t law, the creditor who obtains the firſt judgment ſhall be 
referred, But this is not the preſent caſe, for the perſons 
ere are not creditors of the firſt teſtator, but Jegatees under 
$ will; and therefore Pocock, the executor of Barnſley, 
hould have paid them par? paſſu in his lifetime, for there is 
o priority in legacies. 5 


* 


Robinſon verſus Litton, December 12, 1944. Casz 68. 


PHE father of the plaintiffs and defendant, by his will A. deviſes lands 
> deviſed to the defendant his ſon, John Robinſon Litton, to his ſon and 
the lands upon which the queſtion ariſes, to him and his daf e gend 
heirs for ever; and in caſe he ſhould not live to twenty- not attain twen- 

one, and die without iſſue, he gave the lands to his 3 _ die 

| daughters (who are the plaintiffs) with ſeveral remainders hangin 79D 
over ; then he goes on, and ſays, my will is, in caſe my the lands to his 

bon shall Rot attain twenty-one, my eſtate ſhall be ſold, rr tle an 

and the money divided among my daughters, for an aug- mould be fold, 

mentation of their fortunes, and gave to His daughters and the money 
Vor. III. 8D - | « 10,000], Aided among 


i 


. . * * 
q 6 - ' — 


| Iife dilpuniſh- Waſte, remainder for life diſpuniſhable for waſte, remaind 


Where a mort- 80, in mortgages and ſecurities, where the mortgagor W 


„„ Caſes argued and determined | D | 
e wy wg © 10,0001. beſides.” The eſtate which came to the fon ly 
Gents three ſettlement, was between 3000“. and 4000l, 2 year. The f 
quarters ofa Who wants about three quarters of a year of coming of x 
year of e intends cutting down 3000. worth of timber off the ef 
N The bill is brought by the daughters amicably, for an h. 
goool. worth junction to ſtay waſte, and in order to have the opinion 
4 Wines e the court on this point, whether the defendant had a riphty 
by pin 6 livy cut down the timber. 5 
waſte ; The | | 
court of opinion, they are intitled to an e as it is purſuing the teſtator's intent 


and pre ſei ving the value of the eſtates intended to go to the daughters, | q 


{ 210 ] Lord Chancellor. If the defendant has a legal right, x 
there are no equitable circumſtances to reſtrain him, ] 
not do it. But though he may have a legal right, yet if thee 
are equitable circumſtances he may be reſirBined, and it 
not proper for me to give a liberty in doubtful cafes. Ash 
the intention of the teſtator, he certainly had not the le 
thought that the ſon, before his age of twenty-one, ſhoul 
fell all the timber upon the:eftate. The inheritance is col. 
ſtituted of the land and timber upon it, and that is deviſed 
be ſold for the benefit of his daughters. The intent ns 
to give the value of the eſtate at the time it was deyifed, 1 
perſon having meadow ground might as well make it arabk, 
What is the will? The clauſes muſt be conſtrued as if thy 
were in one and the ſame clauſe. Suppoſe the laſt clauſe 
been firſt, the defendant would have been confidertd 2 
truſtee of the inheritance for the benefit of the daughteg i 
and that is the point I ſhall ground the injunion upon 
ſtay waſte. This court have gone greater lengths to ſi 
waſte than the courts of law have in giving actions, 0 
granting prohibitions againſt it. | 


Tenant for life As where there is tenant for life, remainder. for life, x 


ſubject to walte, mainder in fee; ſo where there is tenant for life ſubje4t 
remainder for 


able for waſte, in fee, the court will not ſuffer an agreement between i 


 remainderin two terjants for life to commit waſte, to take place agil 
fee; the court 1 pet; 3 4 | ſechll 
will nor ſuffer the remainder- man, before the time comes when the ſ 
an agreement tenant for life's power commences. n 
between two te- FRE ; - 6 | 
nauts for life to ommit waſte, to take place againſt the remainder-man, 


4 -4 


Valle, he will been in poſſeſſion, it is always granted, becauſe the wi 


be reſtrained, eſtate is a ſecurity ; but the court does it more ſtrongly wi 


1 
5 
1 


becauſe the there is a truſt, 


whole eſtate is a : 


; 2 ” 


in the Time of Lord Chancellor Hardwicke, 185 


Tig chu ſe in this will amounts to as much, as if he had L 211 1 N 
rad, Leave my eſtate to my ſon and his heirs, till twenty-one, | „ 
to receive the profits, then” to increaſe my daughters portions ; 3 
nd here: there could be no doubt hut the court would ha ye 
done it, 195 are 2 at this day three ſorts of eſtate in lands; "IE N 
he leg | eft te, that 1 is the free or fechold. Secondly, The 
%, Phie 1 5 the ſtatute draws the legal eſtate after it. 

| i ir ly, | he beneficial intereſt.” How does it ſtand upon 
his. vie! here is an "undoubted eſtate in fee in the de- 
alen and he may receive the profits till twenty-one. Thie 
kmourits to a deviſe of the beneficial intereſt to him for that 

ne, and it would be very extraordinary to ſuffer him to 
Ne zuay a great part of the inheritance of the eſtate, which 

1 drected to be ſold, not for ſtrangers, but for the henefit 
bfthe:dauphters for their portions. The father is to judge of 
he proviſion for his children. After giving the daughters | 
0,000, he then directs this thall go in augmentation. 5 


| There have been ſeveral caſes put which have never been Lord Hard- 


wicke — 
Jetermined, : as that of a child in ventre ſa mere, but always . 


aid argueudo, and I ſhould 21585 no ſeruple 1 in fuch: a caſe to no ſcruple to 


11 2 aner ion. 25 * 1 grant an in- 
junction to 


vale ipfavour ofa childin ventre a mere chasgh it has been hitherto fail; arguendo only. 


— 
i 3.6 14 


e of an executory deviſe, : as in Gore verſus M ee 


Pere, E ſhould doubt whether the heir at law ought not to * gle ani | 
refrained from committing waſte | "ey the mean time. daeviſe the heir 


at law ought to 
I am therefore of opinion, the injunction es, to be made be reſtrained 


xpetual, It is purſuing the intention of the teſtator, and ing AO 
ne the v alue * 8 eſtates intended to go "0s 3 
kaughters. = | Et: 


"Hamper werſus Millas, 8 20, 6 4 05 212 


C 4 AS * 69. 
A Queſtion in this cauſe aroſe upon a ſettlement made adi 
proviſo in 2 
Apon à marriage, in which there was 4 81 that ſettlement, that 
00a). therein mentioned ſhall” and may be a 155 ied and laid 1.0001, Mall and 


wt dy tkeltruſtees in the purchaſe, of lands and tereditaments, nigy bend our 


by raſt 

ſeeole 6;copybold. IP 5 3 e 

| nds, Whe 
It has been 1 by the plaint, the heir at "I of the there 15 1065 


oven e ſettlement, that the 1000l. was at all events 3 I nd, Poe 
o be laid oat in land; and though the truſtees have not done che original i 255 
5 ſt, that'it is to be conſidered in this court as land, and tention was, it 


onlequently he is intitled to an account from the. truſtees 8 
nes ee 5 


ney if not, 


„5 ba Lord 


© Cafes argued and determined 

Lord Chancellor. Where there is a power to lay 0 
money in land under, ſome. particular circumſtances,” but the 
ſuch, and go to Original intention was that it ſhould be conſidered as tony: 


121 
1 
veſted in land, 
it ſhall not be 
conſidered as 


the heir. 
land, and go to the heir. The firſt clauſe under the del) 


a clear truſt of money, and a compleat, direftion 0 the il. 
tents and purpoſes for which it was created. . All the wor 


in the deed, whilſt it is to continue money, are pofitive and id. 


Perative. But the promo relating. to the Hying it ou i 


id 1000. ſpall or may be applied, Gr. 
fich L000! Hall er m * ' $ PP. , ed, Oe, 


land is only the afore plied 
f a ) g | 65 5 CU 
_ It is different from the truſts of the money, for there ; 
covenant upon the truſtees to do it, but begins with the prine 

V3 ee 71 ; z * | yu » 0 Fo! 3 
e cipal Fam of 1000/7. and though fall or may in acts of pu, 
| been conſtrued Hament! have been conſtrued: abfolutely,! yet this caſe diffey 
abſolutely, yet greatly from that. With. fiene er m8 novo 
here they were , t4 ERGO nun at 
Inſert: d only to leave the ion to the truſtees, either to continue the to00l. as it was in perk 


Though the 
words ſhall or 
may, in acts of 


ſonal ecurities, or call it in and lay it out in lanß cg 1 


i 


All the truſtees are dead, and it is not poſſible. to be dat 
8 now. The words /hall or may were only inſerted to dent 
the election to the truſtees, Whether they would, for ſecuring 
the 1000. let it continue as it was already it mortgages d 
bonds, or call it in from theſe ſecurities, and lay it out i 
land. The heir at law is not at all in the cenſideration d 
the ſettlement, and therefore appears to me to be an extrem 
© +++... Clear caſe againit the plaintiff, tliat the 10004. ſettled by th 
dieed is to be confidered as money. e 


— 


Hils Lordſhip diftniſſed the plaintiff's bill; but without cl 


C48 K 70. 


Hearn verſus Barber, February 28, 1744. 


Some yeats after N 5 1 
the marriage of A SON of a freeman of the city. of London received a fun 
the ſon of a free- 


man of the city 1 
of London, © "ot dn 


of ee from his father after his marriage, but it dd 
parents on both thers hand, but it was admitted at laſt, by 


have been paid as a portion, nor under the f. 

council, that tis 
ichen wet, and. parents on both ſides met, fome' years after the mat 
riage, and agreed to advance 2000. apiece, to lie by, il 
they could purchaſe a commiſſion in the army for the ſo 


agreed to ad- 
vance 200l. a 
piece. to lie by, 


till they could PH N 2 * 
purchaſe forhim The queſtion is, Whether this bars the; ſan of the orphans 


a commiſſion in part? I always took it, that the cuſtom of London reli 
che army. It ap- to advancement upon marriage, and though Jud'g Law i f 
1225 2 general terms, ſtill it may be relative to the portion. But 
tended a sa mar- do not know whether the fact will warrant me to: ſend it K 

ze Þ the court of Lord Mayor and Aldermen, to certify Whethe 


riage portion, 
they conſid N ppears upon in 
1 this is ſuch an advancement as is a bar; for it appears upon 


it as an advance- 


ment, and a bar very face of it to be a marriage portion, and as this is 
fact, it certainly is an advancement, 


to the orphan- 
age ſhare, 


Bu 


SV - wa rr 1 : : PF 
if it is not actually veſted in land, it ſhall not be conſidered 


F 4 4 
9 
We 1 
wh * : ” 
. \ 
Y — 
b * 
k. ; 
x 


in the Nn of Lord Chattcelor Hardwicke. 


hut ab be another child of the freeman, the fur" adfanced 07h 

g high, as he was hot married, 7s Hearty no eres. 

WE. For id, Law, which was an act of common-council, in J zh. rt 
: e time-of K ing Henry the ſixth, does not make it a bar, common coun- a 

nleſs it was an advancement. upon marriage, for the only ci in H. he 

oubt upon that law is, whether an advancement to a child 50. dere heap 

der before, or after the marriage, is a bar. The difficul- bar, unleſs it. 

i ſhould have been under was this, had not the fact beem was an a@vance- 

Wait is now admitted by the council on both ſides) whether, rr. 

Wiiopoling a freeman of London adyances ſums of money at 

Wifercent times, and none of them appear under the father's 

nnd to be advanced upon the marriage, this would be a bari 

to the child's claiming his orphanage part. 


Lord Hardwicke ſeemed to make a doubt at firſt, whether D 214 5 
ee child, advanced by the father, muſt not bring the part of The fatherbeing 
Wie orphanage ſhare he received in his father's lifetime into nc en anne 
oe teſtamentary (the father being dead inteſtate)! before he to bis whole = 
aaa be intitled to a ſhare under the ſtatute of diſtributions. hare of the teſ- 

eee inet tamentary party 

But upon the hardſhip of it, as it would in effect be ex- without ei 

| pt 4 YyY - 4 = a 1 FS. 128115 * in into hotch | 
cluding him from receiving any - thing from father, his n 5 ne 


lordſhip held, that he would be intitled to his whole ſhare of he. received in 


83 

1 * 
{ 
* 


— 


the teſtamentary part, without bringing into hotchpbt the advancements, 
money he received in advancement in the lifetime of his . e 21799 . 


0 
1 


8 $ * "LS 


Teen 
BOND for 1000. was given by one Spackman to Sarah 8. B. Who had 
Bailey, which Sarah Bailey delivered to. the defendant, a bond for 100l. 


ſaying, in caſe J die, it is yours, and then you will have ſome- from one Spacke 
| man, delivers ig 


tling, The plaintiff, as adminiſtrator to Sarah Bailey, has to the defen- 
brought this bill to have the bond delivered uod. && dam, fayingz, in 
„„ 5 LOGS enn e cue guad 
Mr. attorney- general, council for the defendant, cited Dru- vou chen 
ele Smithy 1 P. Ins. del. and Jones verſus Selby, fee: 
„ yo is» ſyiggent Yay 
Lord Chaneellor. I am fatisfied upon the reaſon of the ep po: of ond 
thing, and the caſes which have been cited, that this is a e {Was 
lufficient donatio cauſa mortis to pals the equitable intereſt of 8 7 92568 | 
this bond upon the inteſtate's death. The bill is brought, dean. 
knowing where the bond is, to have the defendantdeliverit up 
o him. The queſtion is, Whether the plaintiff is intitled to 
ke this bond out of the defendant's cuſtody? This is not a 


vl brought merely upon the loſs of a bond. 5 


* 1 


188, Ain cles. M, gd and Guanin 
Though you 2 Janna at law without 9 bonds .for ow 
ay giveev= 4 may give evidence of deed at l/ at is Joſt, yet you oy 
a law, that is:. not of a bond, becauſe you muſt Wale a brötert of it. "The 
18K, you cannot, is no evidence,” butcthe defendant's lter, that he. has n 
* ag ade bond ;: and: by her anſwer, ſheſets: forth: the whole. aſe, Th 
A c of it. queſtionis, © hether:this bond is the proper ſubject of: pies 
ys On conſidering how. far the courts: haye gm 
lately in aſſignments of cheſes in:a&#iaz, Put the cais, if 
. 215 3 — poſſeſſion had been bought by the imeſtate, and i 
hill / of ſale taken in a third perſon s name in traſt, the ley 
property would have been in the truſise, and only the equity 
intereſt in the cgſtuꝝ que truſt; and yet if the co/fwy. que tnf 
had delivered-it overs to the defendant, tliat would have bay 
a good gift donatio cauſa, mortis: ag. te the equitable propeny 
This comes very near, the caſe of a choſe ein action, and th 
elles are fo, that in P. Vins. Particle is in point.? 


Therefore his lordſhip deereed for ts deedan, ani a 
vi the bill, bur uit. 


* 


a | "Gage, verſus Bulkeley, March 23, 1744. 


A plea of a fo ms; Was a plea of a foreign ſentence. in a 1 

over. Feet, be 1 court in France, n to the lame ae n 

ing in Jeommif. the bill was brou! ht ere. * Salle 7 

| — N ofa — 2 Ford Chandellor. It muſt be . for it is the mol 

2 nature, for proper caſe to ſtand for an anſwer, with liberty to exceph 
etermining diſ- 

putes relating to that Jever met with; and the more ſo, as it is a ſentence in 

French ations, a commiſſary court only, which is of a political nature, in oi. 
8 der to determine diſpites that re? -ingclation to F feht 


c 8 Faſter Term, May 9, 1744; 


. per- Sunn. Herbert Packington, tenant for life, without impeach 
fo — rl re ment of waſte, of an eſtate at Weltwaod, in Warceſtr: 
e (hire, being out of tlie kingdom, his agent was made deft: 


| waſte, yet this dant to a bill brought to ſtay waſte by Mr. Packington, fond 


an in 
eftrain him e. | | 
om cutti: 1 
don trees in lines. or AVENUES, « or tings in 2 park, as ene are eber ornament. 


ow ain to e . Ark tenant in n _ has put ly an ah 


— 1 1 
S r ITE $6 1, TT oo IT ELIF Nt rer feen 


2 * Hog b in Aifpoſes of his 3 eſtate, and > 3 by 100 
gives 1001, il one, to deliver over to his nephew, if the teſtator ſhould de 


| of that ſickneſs ; ſuch gift decreed good, Drury verſus Smith, 1 Bt Wak 
_— I 


* 


* the Tim?'df Lord Chancellor Hardwicke. 
te motto nde Was, for an injunction to ſtay ſir Her- 
dent Paekidgton's agent from cutting down trees in the pax 
E Wenwödd, which are either an or nament, or ſpeiter, to the . 
E en ee e PHY 07 1 


"xg 9 


Told Chancellor. Tt. might be for the intereſt of private L 2150 
-milies if the common law lrad not given ſo large a power to e reaſon why 
| tenant for life, without impeachment of waſte, equal to a Nn vr 
waht fee; but the common law thought it for the Intereſt a power to a te- 
aide public, as timber might thereby circulate for ſhippingand nn for life, 
cher uſes. But this court has reſtrained their power greatly, peachment of = 
i compariſon of what ir was formerly. The firſt cafe cattie waſte, was, for 
eforelord Cowper, of * Vane verſus lord Bernard, 2 Vern, ie intereſt . 
38, where the defendant was reſtrained from pulling down A en might | 
Raby Caſtle. The court has gone farther, and has reſtrained 5 1585 
uch tenant for life from eutting down timber, either for * 2 
yraament or ſhelter of the houſe ; and farther ſtill in the caſe als. | 
ff Charleton verſus Charleton, in extending it to the caſe of a 
ark, There was, indeed, a difference of opinion between lord 
Wi:ancelfor King, and the Maſter of the Rolls, but only in part, 
or 6rd King continued tlie injurction as to trees. for orna- 

bent, or ſhelter, but diſſolved it as to ſtraggling trees. It is 
proper for the court to preſerve trees that are a ſhelter to 
r TT 5 
In the preſent caſe, only three oaks have been cut down, _ 
nd if there was no intention to commit: further waſte, it 
would be material, but this appears to be but the beginning 
Ifwaſte.; for ſir Herbert Packington's letter has been read in 
741, while he was abroad, in which he ſays, if his ſon will 
ot join with him in cutting off the intail, he will give orders 

Ir cutting down all the ornamental timber trees. The queſ- 

on is, Whether theſe are grounds for an injunction to waſte? 


1 LAY. 0 wo iF 5 bt # wk. 2 2 n rn 
The firſt objection ĩs, that theſe trees grow in a wood, and 
ave ariſen naturally, and by accident, and not from planting. 


17 1 . * : 
1 8 . 4 ef of 4 4... 4 83 { 3 } 1 8 ** 


A. on the marriage of his eldeſt ſon in conſideration of 10;0001. portion, 
led (int al“) Raby caftle on himſelf for life, without impeachment of waſte, 
emannder to his ſon for life, and to his firſt and other ſons in tail male; af- 
Ev2rds, having taken ſome diſpleaſure at his ſon, he got two hundred works 
en together and ſtripped the caſtle of the lead, iron, glaſs, doors, boards, 
Ke to the value of gool. and the court, on the ſon's filing his bill, granted an 
pation to ſtay commitiing of waſte in pulling down the- gaſtle, and upon 

pe Nearing of the cauſe, decreed not only the injunRion to continue, but that 

pe tintle ſhbuld be repaired, and put in the fame condition it was before; 
«for that purpofe a commiſlion was ti ifſue ton ſcertain whatoagtht to he re- 
5 and a maſter to ſee it done at the charge and expence of the father, 
8 28 to have his coſts. Vane and Lord Bernard 2 Vern. 938. 1 Salk. 
I C. Caf. Eg. br. 999. Vide alſo a pamphlet publiſhed in 1949, for 
al entitled Obſervation upon Eſtates for lite reſpecting the Doctrine of 


Me. 
But 


IN 


290 Quſts argued and determine! 
Whether trees But I de not think this will hold, becauſe, whether ty 


ee 2 rom natural, or were planted, if they ſerve as an ornam 
ed, if they ſerve, Or ſhelter, it amounts to the ſame thing; and it is very pty 
2s an ornament, ü 


dent, pable the ſituation of the houſe was choſen for the ſake 

or ſhelter, it is ; 2 N 1 
- the ſame thing. cutting ridings, and viſtas through the woods ; and I canny 
mention two of this kind of my Own acquaintance, Hany, 
* ſteadd, a ſeat of lord Craven's, and another in Eſſex. 


"= 213-1 4 1 will reſtrain the defendant, therefore, from cutting day 

trees in lines, or avenues, or ridings in the park; and like 
 _ , 1, Wile from cutting down trees that are not of a proper prowl 
Upon a ſuggeſtion that this might create diſputes, a4 
42+ "what were of proper growth, and that very little young tin, 
der grous in this park, his lordſhip left out the laſt part of i 
1 1 order, and as to the other, granted the injunction. 


5 Jones verſus Jones, | Eaſter Term, 17456. 


a 2 2 Dr 111 ; » © 5 r 1 , 
88 FTNHIS cauſe. came before Lord Hardwicke upon t 
93 es in te 1 equity | reſerved, An objection was ftarted, that th 
_ eriginalcauſe, plaintiff had not made the defendants in the original bill py 
by 1 ka ties to a ſupplemental bill, brought after a decree in the oh 
" plementa], 3s ginal cauſe. Lord Chancellor over-ruled the objection. 
not made in frupplemental bill, properly ſo called, is a bill brought i 
the firſt in- PP 1 | * 2 11 
Kance, it is too ANY new matter, ariſen ſince the filing the original bill, al 
inte to do it before the original comes to a hearing, and there the dela 
be x the daants to the original, ought to have Seen made parties i 
Dein. where t the ſupplemental bill. But, when the cauſe comes w 
again, where it A ee . mag 8 
was put off on- heard, if the objection by the defendants in the original cau 
2 for want of for want of proper parties to the ſupplemental, was not ma 
in order har in the firſt inftance, it will be too late to make the objec 
the decree when the cauſe comes on again, if it was put off on) 


might be com. want of formal parties by the court, in order that the den 
ete. * | | ; : pi Wakds 
"* might be complete. Pg 


CASE 74. 


o 


It is not neceſ. In a decree to account, if, during the account, any p 
5 end die, and a deviſee of that party, or any other fo 
original bill party as truſtees (which is the preſent caſe) ſhould be wal 
ee ag ing, a bill to bring them before the court, is not, 1 
in the nature of. ſtrict ſenſe of the word, a ſupplemental bill, but rather all 
a bill ofrevivor- plemental bill in the nature of a bill of revivor, and to ſuch 
wor on the re: "bill it is not neceſſary to make the defendants in the ain 
they „ parties, nor, When, the cauſe comes cn to be re * 


4 


want of parties. can tliaſę defondants object for want of parties, 


= 


| OP . - 
/ 7 p ©» 4 1 T- Js V+ * p 
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nz the Time of Lord Chancellor Hardwicke. _ 
Brown and others verſus Martin and Heathcote, May [218 


T HERE 175 a decree niſi in another cauſe againſt Mar- The (e de.. 


eathcote, who. made default; the plaintiffs fendants who. . 


* 
13 


there were aſſignees under a commiſſion of bankruptcy againſt — Nasa, i 
| illiar de new another cauſe, 
Rover Williams ; after the decree new aſſignees were choſen, make defaulk. 


who bring a ſupplemental bill, in the nature of a hill of revi- again, ac the 
-4+ +he hearing the | de. in. bearing of a2 
vor z at the hearing the n defendants made default again. da fenen 
one, where the bill is brought by new aſlignees in a commiſſion of bankruptcy;' 
choſen fince the decree in the firſt cauſe, the prayer of this bill praying only tha 
WW: heſe defendants might ſhew cauſe, and not that they might ſhew, cauſe why the former decree 
ould not be made abſolute, which it ought to have done, the court only ordered that the 
pintiffs be at liberty to ſerve the defendants with a ſubpœna to ſhew cauſe againſt the former 
| The queſtion is, Whether the plaintiffs, the new aſſignees 
En have any other decree, but that the defendants making 
Zefault, may ſhew cauſe why the order ſhould not be made 


abſolye, for carrying the former decree into execution, which, 


tin and 


Jecree is only unleſs cauſe? 


Lord Chancellor. This occaſions great delay and expence; 
ut the queſtion is, Whether the plaintiffs in the ſupplemen- 
l bill have prayed any more than that the defendants mag 
ng default ſhould ſhew cauſe? They ſhould have prayed, 
hat the defendants at the ſame time might ſhew cauſe why 


e former decree ſhould not be made abſolute. N. B. The " = 
yer of the ſubpœna was ſo, but not the prayer of the 7 
Upon further ' conſideration the Chancellor made this nah = 


der. Let the former decree be revived, and let the plain- 

is in the preſent cauſe ſtand in the place of the former to 

| tents and purpaſes, and be at liberty to ſerve the de- 

endants Martin and; Heathcote with a ſubpœna to ſhew 

ule againit the former decree, . . 

3 Trinity Term, June 14% 1785s 6.29.0 

IR. Green moved that a perſon might ſtand committed Though con- 
for an abuſe of the proceſs of this court, in ſpeaking ack. ee 

patemptuouſly of it, when a ſupana was ſerved upon her, fen ef tube 


_Þana, and the 


Lord Chancellor was of opinion at firſt, that notice ought perſon ferving 
d have been given of the motion before a commitment can it ſeverely 
moved for; but upon Mr. Green's ſuggeſting that the besten, yet 28 
| * | 3 . | thele facts were 
p on who had { | ed the ſu pœ na, and received ſevera proved by the 
"Ws UL. the face, a had been — 4 ſeverely beaten, his m_ of a age, 
xdſmn it. | 1 er ſon only 

ry ordered the affidavit to be rea þ Ed. AT: — court waulll 


For, III. | ©" Wha  —_— * in the wh 


$ « * . 
ay bi + reer 


192 3 Cuſes argued and determined 


Ades order The fact of the contemptuous words, and likewiſe of jj, 


3 beating, was proved by the oath of a ſingle perſon only. 


_ N His Lordſhip thought it was not ſufficient to found a con, 


ſhew cauſe, why mitment, unleſs the charge had been made out by the oath 


he ſhould not of two witneſſes. | | c 
ſtand com. r | | c 
mitted. Hut upon aſking Mr. Edwards the regiſter, what was . 
Mr, pong. rule in theſe caſes, he ſaid, he took it to be the rule of th; i 
being ated. Court, that upon a motion for a commitment for conter c 


aid, he took it tuous words, upon ſerving the proceſs of the court, the ox 


er of two perſons is neceſſary to prove the fact, but that o 


on a motion for is ſufficient to prove a battery upon the perſon by whom th; 
a commitment, proceſs is ſerved. i 1 id 

the oath of two | 1 N 

perſons was neceſſary to prove contemptuous words, upon ſerving the proceſs of the court; bu 
one was ſufficient to prove a battery on the perſon by whom it was ſerved, But Lord Hus 
wicke doubted of this difference. | Sr 


—_ 55 1 115 | | 3 
I His Lordſhip doubted whether this difference had ben ion 
Z taken; and therefore made a rule only for the perſon con: Mat 
plained againſt to ſhew cauſe, why he ſhould not ſtand com. Mies 
Witte. * 4 
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SC. Billingſley and others verſus Wills and others, Jun be 
n 7 onge agg  -) - © 
The court of HE queſtion aroſe in this caſe out of the will of Arthur In 

opinion that L. | Billingſley, on the 19th of November 1720. 


ances of the | 


caſe was not entitled under the will of A. B. to a ſhare in 1500l. therein deviſed, and conſequently + 
not tranſmiſlible to the defendant Wills, her huſband and repreſentative. 3 
I do further give and bequeath to my brother Cen 
« Billingfley the intere/t of 15001. during his natural lie 
e then from and after the deceaſe of my brother Capel Bi. er 
8 cc lingſley, I give the ſaid ſum of 15001. unto and among 
f 220 ] © all and every the younger ſon and ſons, in caſe there be 
e any younger ſons, and all and every the daughter and . 
„ daughters of my brother Capel e or now lawfully n 
4 hegotten, or to be hereafter begotten, ſhare and ſhatps00 
& Alike; but in caſe he ſhall have only daughters laufill 
4 zegotten, then only unto and amongſt the younger daught# 
* and daughters, and to be paid to them all, every and eaten 
« of them, at and when they ſhall have obtained to ther e 

25 1 ages of one and twenty years. w 


0 But my expreſs will and meaning is, that no elderi{ 
de in caſe there ſhall be more than one ſon, nor ang 9 
daughter, if there be only daughters of . on 


* 0 
* 


SW «+ 3 
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in the Time of Lord Chancellor Hardwicke. 
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ec lingſley living at his deceaſe, ſhall have any part, ſhare or 
. ek in the 1 500ʃ. > «pn wi, 


« But in caſe all the children of my ſaid. brother Capel : 


l : Billingſley except one, either ſon or daughter, ſhall hap- 
« pen to die before their reſpective ages of twenty-one, then 
* 1 give roool. part of the 1 50. to ſuch ſurviving only 


. child, whether ſon or daughter, and to be paid to him or 


+ her at their age of twenty- one. IRS 
S The plaintiffs by their bill prayed, that the former cauſe, 
o far as relates to the ſum of 8847. 145, 6d. South-Sea annu- 


* 


ties in the bank, may be revived, and the plaintiffs have the 


Lom Chancellor. The facts in this caſe are, that Capel 
Willngſley had three children, a ſon and two daughters, at 
etime of Arthur Billingſley's making of his will, and one 


Wn born after the death of the teſtator. Lætitia, one of the 


Iaughters, marries and attains her age of twenty-one, but 


ies before her father, and then he dies. The queſtion is, 


hether Lztitia, the daughter of Capel Billingſley, having 


Lttined her age of twenty-one, but dying in the lifetime of 
the father, was entitled under the will of her uncle Arthur 
Billingſley to a ſhare in the payment of the 1 5oo/. and if it is 


tranſmiſſible to her repreſentative, the defendant wills her 


uſband. I am of opinion ſhe is not entitled. There are 


ome obſcure clauſes in the will, The teſtator does not be- 
in with giving the 1 500. to Capel Billingſley, but only the 
ntereſt, then follows, Item, from and after the deceaſe of my 


other Capel Billingſley, I give the faid ſum of 1500l. Ge. 


ow, if there had been nothing ſaid of the jntereſt before 


n the will, and the clauſe had begun with from and : 
ter the deceaſe of Capel Billingſley, &c. there could 


ave been no doubt but the veſting muſt have been after 
be father's death, for the payment is atnexed to the ſub/tance 
the legacy, which is Clobery's caſe, 2 Ventr. 242. It is 


ain in this caſe nothing is given in the principal ſum of 


500%, to the children till after the death of the. father, 


d that it is not to take place till then in point of 


eſling, as well as in point of payment. And to be paid to 
bem all at and when they ſhall have attained to their reſpective 


ges of twenty ane years. Not intended to make it abſolutely | 
able at twenty-one, but only to reſtrain the deviſees from 


keving till twenty-one, if they ſurvived the father, and 
buld be infants at the time ale th It has been con- 


aded on the part of the defendants that this clauſe meant 


Ce 2 


4 
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dire it to any ſons or daughters who ſhould attain, the age 
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Brother Billingſley living at his deceaſe, ſhall have any fm 


of twenty-one, at any time. It is manifeſt to me that ji 


fer to the time of making the will, for the brother had 2 fh 
as well as daughters li 


they ſhall have attained their reſpective age of twenty-one year 


the effect of theſe words? Why, plainly to deſcribe furthe 
the perſons who were to take the benefit of the legacy. 


excluded, but likewiſe of the children which are to tak 


_ Uiveſting again, when either of them die 'before the age dl 
| twenty-one; then there is no pretence for this, nor will tl 
Words admit of ſuch a conſtruction, It has been faid i 


Kale of portions. I do agree in thoſe cafes where a father! 
making a proviſion for children, which is called # debt of 1 


* 


cs drgued und determined. 


relates to younger ſons and younger daughters, Who ſhall he 
living after the deceaſe of the father Capel Billingſley : for x 
the time of the teftator's-makirig his will, Capel had on 
ene ſon and two daughters; the teſtator conſidered no duly 
both the daughters as younger children, whether in fact fo 
or. not; for this. court too conſiders them as ſuch, though i 
point of age the daughters are older than the ſons. The word 
but in caſe he ſhould have only daughters, cannot poſlibly je, 
as ving at that time, therefore muſt Rei 
to ſome future time, that if he ſhould bereafter have 6 
daughters then 19 the younger daughter or daughters, &, 
The queſtion is, When will be that future time? It miſf 
naturally be the time the:teftator mentions at the beginning 
of his will, the death of Capel Billingſley. The words wha 


are not *pretended to relate to the time of veſting, : becau 
the father was to enjoy the intereſt of the 1 500. during hi! 
life. But my expreſs will and meaning is, that no elder {6 
ſhall have any part, ſhare or intereſt in the 1500/. Whatit 


Nor uny elder daughter, if there be only daughters if # 


Er. in the 1500l., What do the words living at his decal 
refer to? Undoubtedly to both members of the ſentence 
and is à further deſcription, videlicet, that ſhould there Iv 
ſuch ſons or fuch daughters, be they one, or the other, wi 
ſhould be living at the time of Capel Billingſley the father; 
deceaſe. "Theſe words are not only deſcriptive of the chil 


All the fons and daughters living at the time of bit deceuſh 
falling in with the intention of the teſtator upon the precet- 

ng part of the bequeſt, the vefling at the time of his brathi' 
fecraſe. It has been ſaid this muſt be conſidered as yen} 
at the death of the teſtator, in thoſe children Who were bot 
before the teſtator's death, and the child born afterwards, bil 


that the moſt liberal conſtruction ought to be made in li 


ure, the cburt will ſtrain in their favour : but this is not i 


Prelent cafe, for it is the bequeſt of a collateral relation, e 


- 
45 


1s a mere bounty ouly, | - Up 


in the Time of Lord Chancellor Hardwicke. 
Upon. the latter clauſe, but in caſe: all the children of my 


ne conſtruction of the other parts of the will. But as this 


b mot any other preceding clauſe. ; And if the firſt words 
e to have the conſtruction I have already mentioned, even 
if that one thild had died before his age of twenty-one, he 
Eonld not have been entitled. e eee i 
| Upon the whole, J am of opinion that all the ſubſequent 


baſe of the teſtator's brother Capel Billingfley. -* 


ſunding in the name © 


1 


Michaelmas 1743, and which were not received by Capel 
Billingſley in his lifetime, be paid to the plaintiff Ann Bil- 


Michaelitias. 174.3, be divided into moities, and one moiety 
Capd Billingſley, and the other my of the ſaid dividends 


dered that ſo much of the 8847. 145. 64. South-Sea annui- 
ties be fold- as is ſufficient to anſwer the coſts to ſuch of the 
parties againſt whom the bill is diſmiſſed, and that the reſidue 
de divided into moieties, and one moiety thereof be tranſ- 
ferted. to the plaintiff John Billingſley, and the other moiety 
o the truſtees, ſubject to the truſts in the defendant Dove's 
ignment, | no: 191 


of Pleas and Demurrers. - 


1 judgment at law, as obtained againſt conſcience. The 
efendant pleads the verdict, and judgment in bar. The 
ale, aß ſtated by lord Hardwicke, was as fallows = 


[lis court, he applied to the plaintiff, who was the executor, 


Rendant brought an action of trover for the legacy, conſiſt- 


aid brother Capel Billingſley, Oc. It has been faid, as this 
5 refrained to his ſurviving the father, it ought to affect 


a contingency which has not happened, for there are two 
ſons and a daughter living, I ſhall not extend it ſo far 2s to 


Words muſt relate to . and after the de- 
iH " E 
' Lord Hardwicke ordered, that the dividends which ac 


Werued due on the 884“. 25 6d. South-Sea annuities now | 
the accountant-general before 


Winallkey the adminiſtratrix of her late huſband Capel Billingß- 
fey,” and” that all ſuch dividends as have accrued' fince 


thereof be paid to the truſtees in the aſſignment by the defen- 
Bart Dove and Ann his wife, the ſurviving daughter of 


be paid to the plaintiff Ann Billingſſey, John Billingſley 
er ſon, by his council praying the ſame. And further or- 


Williams verſus Lee, June 26, 1743, in the Paper 


HE bill was brought in order to ſet afide a verdict and 


Leinen TON: in A ﬀpecific ken- 
A ſpecific legacy being left under a will to the defendant i A . | 
| | I. he applied ia 
ind Who aſſented to the legacy, but delaying to deliver it, the the plaintiff the 
executor, who. 
aſſented; but 


ing delaying to de- 


4: 4. 8 . 0 ot *. * 2 / . , F, 6 + - IS 8 as * * r 2 7 * Av 8 
9 eee x 2 A e r * n I N ne n n 14 F — Dr r r 
5 . 


2 r — 4 2 F 
R's eee e 


4 —— Fes Nr 
FX % A 
£ 8 A 1 n 
r 


_ — COA Ara os een 


_ for i and hada 


| of trover would not lie for à legacy; and adly, that it is a verdiQ againſt conſcience, the damagy 
| being exceſſive, The, court held, that after an executor has aſſented, an action of trover ce. 


Alesuer is at As to the firſt, it is very extraordinary if a legatee muſti 


inſt} uce to 


| briag a bill for legacy againſt an executor; for though it is ſaid by the plan. 


22 . and the defendant after the verdict diſcovers a receipt forth; 
ledge to be 


' dant ſubmits to 
might by bill by the plaintiff's anſwer upon oath, before any trial at lay 


always rclicve againſt a verdict, 


196 ̃hiſes argued and determined 
How it, L. ing of ſeveral ſpecific things mentioned in the will, and had 
on f tower verdict and 2001, damages. „ 


tion of trover 


— 


verd & and 20 l. de mages; the executor preferred his bill here, and inſiſted, 1ſt. an 2000 


taiuly lies for a legatee ; and that this was hot a caſe where they would relicve againſt a verdif, 
and therefore allowed the plea of the verdict and judgment. 2 95 


. The equity the plaintiff inſiſts upon, is, Firſt, That x 
[ 22.4. 7 action of trover would not lie for a legacy. Secondly, That 
| it is a verdict againſt conſcience, the damages being exceſſr, 


obged in every every inſtance bring a bill in this court for the recovery cf 


- recovery of tiff's council, that after a teſtator's debts are paid the reſidue 
a gay again veſts in an executor, and the legatee is not entitled to it at lay 
7 8 yet after an executor has aſſented, an action F trover vil 
eee {ee ST NT Co 
Tbe caſes in As to relieving againſt verdicts, for being contrary to egi. 
wee ty, thoſe caſes 1 where the plaintiff knew the fact of 
verdicts are, own knowledge to be otherwiſe than what He jury find by 
e their verdict, and the defendant was ignorant of it at the 
— fact of his trial; as where the plaintiff's action might be for a debt, &. 


otherwiſe than very demand in the action, here the court would relieve, | 
what the jury found, and the defendant was ignorant of it at the trial. HI 


Wherea deſen- But even in theſe caſes they will not always relieve againſt 
try it atlas verdict, where the defendant ſubmits to try it at Jaw firl 
firſt, when he When he might by a bill of diſcovery have come at this fad 


of diſcovery | 8 8 
have come a - WIS HME:-1192; 


the fact, from the plaintiff's anſwer on oath before ſuch trial was had, the court will ook 


But this is not the preſent caſe, for though the plaintiff i 
law firſt of all made an affidavit, the demand was worth 40/ 
that was done only in order to hold the defendant there it 
ſpecial bail, for he declared for things left under the will ta 
the value of 2001. and the jury gave a verdict accordingly. 


Allowing the But ſuppoſing the damages were exceſſive, the defendail 
— — 7 at law ought to have applied to the court of Common Pleas 
defendant * where the caufe was tried, and moved for a new trial on 2c 
law ought to count of the exceſſive damages; and as the defendant at lay 
= debt cee. knew of the plaintiff's affidavit, where he ſwore to the cauſe 
the cauſe was Of action being 407, he might have uſed this as an —— 
3 : 3 | | urg 
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pon the motion for a new trial, that the plaintiff himſelf wied, and 
lon oath valued the legacy at a fifth part of the damages on- moved for a 
. His lordſhip allowed the ple. 7 emule 


that account. 


225] 
BILL was brought to redeem a mortgage of 400l. up- A ples of the 
on an eſtate of 400l. per ann. after the mortgagee had ſtatute of limi- 

en in poſſeſſion of the mortgaged premiſes at leaſt thirt po by noon 

rears. The plaintiff by way of excuſe for not coming ſooner, dense, af. | 
ays, the mortgagor was ſeveral years out of the kingdom, ter a morigagee | | 
nd died abroad. The defendant pleads the ſtatute of limi- * Jo 

ations in bar, and by | his plea inſiſts upon the length of — re- 

me, he and the perſon under whom he claims having en- miſes at leak 


pyed the eſtate, and been in quiet poſſeſſion for ſuch a num- 3? Jer. 
er of years. : | 5 at 


Is Aggas verſus Pickerell, J une 26, 1745. | 


Lord Chancellor. The excuſe the plaintiff makes is not 
ufficient, for the perſon who has a right to redeem ſhould 
Wke notice of it at his peril. * But I have a great doubt with Ad. 

e, whether the defendant can in this caſe plead the ſtatute Length of time 
f limitations, for inſiſting on the length of time againſt a D vill te 
il to redeem, is only a kind of equitable bar, and taken by kied eee. Fax 
ny of analogy to the ſtatute of limitations. And the rule is table bar, and 
Ira defendant to inſiſt by his anſwer, and not by plea, upon by . of anae 


tae 
te length of time, logy to ine ſta 


| | _ tute of limita - 
Mr. Hoſkins ſaid there was a precedent in lord chancellor e 
ing's time of ſuch a plea allowed by him, and that alſo he 


membered where a demurrer in ſuch a caſe was allowed, 
lich is ſtronger than a plea. . en 


Mr. ſolieitor- general inſiſted, that lord Hardwicke doubted 
La former caſe, if a plea of the ſtatute of limitations to a 
to redeem a mortgage could be maintained: whereupon 


ſe chancellor ordered the plea to ſtand over to ſearch for 
ecedents. 32 8 


This matter came on again on the 6th of Auguſt 1745. 

The caſes cited in ſupport of the plea were 1 Ch. Caſe 
2. Pearſon verſus Pulley. Jenner verſus Cray, the 26th 
May 1731, Clapham contra Boyer, Ch. Rep. 110. 

Vern. 418. St. John verſus Turner, Ryley verſus Harveſt, 


uary 16, 1730. Trevor verſus Floyd in the court of _ 
xhequer, bet re lord chief baron Pengelly. 


Lord Chancellor. Theſe caſes are very ſtrong, eſpecially 8 
ol that are cited from the books called Chancery Caſes [ 226 ] 


* 


>. 


198 ITS Cafes argued and determined 
nand Chancery Reports, and there can be no INCONVeritg 
EY reſulting from a plea, But I am of a different opinion whe 
lor Kingina it is inſiſted on by way of demurrer, for how is it po 

| _ 4 l to give a greater allowance to length of time, than the, 
my: hae: Ie of limitations does ? © FO ne 
wich kan be If a bill is brought to redeem, and the plaintiff ſets i 
Wisofadifferent that he has been long out of poſſeſſion, and does nothy 

| ary pf any himſelf to be within any of the exceptions of the ſtatute, ; 
qver-ruled it, cannot take advantage of that by demurrer ; for the pling 
becauſe if al- may make it appear by way of reply, or by amendinyy 
ve oo. bill, he is within the ſavings of the ſtatute, or upon a ple, k 
of court, and may prove himſelf to be within the exceptions. = 
= too fr. ut if it is to be allowed by way of demurrer, the bill vu 
Ten be out of court, and that I think is carrying it too far. 


His loxd(hip allowed the plea in this caſe. 


0 


5 Judgment. 
y be win # H E bill was b | ht f e 

| ney by his wi ill was brought for an account of the perl 
| | 2 T eſtate of General Pulteney” undiſpoſed of by his mh, 
rs. Ann Wat- dated the 7th of January 1741, whereby he gave ſel 


don the yearly (c annuities out of his ſtocks in the funds, amongſt then 
ſum of zool, 


payable qusr- to Mrs. Ann Watſon the yearly ſum of 400l. pay 
terly; and in © quarterly, and fix other annuities; then fallow theſe wad! 
e e „ Item, my will is, that what dividends or ſums of may 
Foutbold goods are now due upon any of the ſtocks or funds in the bu 
and furaiture, “ South-Sea, India, or other public funds or ſecurities, 1 


888 not received by me, the ſame ſhall be received by my 


all his plate, * ecutrix, and laid out in the purchaſe of ſome other toc 
liner, watches, * with the advice of William Pulteney, Eſq; for the pt 
1 viding a fund for the better payment of the ſaid annul 
ever, and de- in caſe my perſonal eſtate in the ſtocks is not ſufficient 
clared her ſole . that purpoſe; but if it ſhould be found ſo to be by my 
Walt was. © executrix, not doubting but ſhe will give a faithful acc 
brought for an ** of what is belonging to me in the ſaid ſeveral ſtocks, ti 
account of ſuch dc the ſaid dividends to be received by her as aforeſaid, 
1. 001 ] be . laid out in ſuch manner as my ſaid executix # 
2 roof an William P ulteney ſhall agree to be moſt proper for the p 
18 undiſpoſed of, poſes following. | LE | d 
and for a diſtri- „ „ 
bution. The bequeſt of the ſpecific things to Mrs. Watſon excludes her from the reſidue. 
Item, After deceaſes of the ſeyeral annuitants aforcM 
e give and bequeath to my nephew William Pultehe 
& Eſq; his executors, adminiſtrators and aligns, . b 


CHEE 80. Southcot verſus Watſon, June 9, 1945, flood i 


| \ 
| 
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in the Tims of Lord Chancellor Hardwicke. 199 
t principal ſtocks and ſecurities whatſoever, in truſt for his 
ſon William now an infant, and for ſuch younger ſon and 
ſons as he the ſaid William the infant ſhall leave at his 
W death, ſhare and ſhare alike; and in caſe there is but one 
WS younger ſon, then I give the whole to him. Item, I give 
do Mrs. Ann Watſon all my houſehold goods and furni- 
nitute, (except what is heteinafter excepted) and all my 
plate, linen, watches, jewels and clothes whatſoever, and. 
I declare the ſaid Ann Watſon ſole executrix.“ | 
NB. The exception was: of two pictures to the ducheſs ef 
Whuntague, and another to ſomebody elſe. 


Lord Chancellor. This cauſe comes before the. court on 
bill brought by the plaintiff to have an account of ſome 

Wart of the perſonal eſtate of general Pulteney undiſpoſed of 
Sy his will, and to have it diſtributed according to the ſtatute 
Jade for that purpoſe of inteſtates eſtates. The principal 

annuity is given to Mrs. Watſon of 400. per ann. the firſt 
payment to be: made on the firſt quarter day after general. 
WP ulteney's death. Then follows the clauſe upon which the 
ueſtion principally ariſes. Item, After the deceaſe of the 
mweral annuitants aforeſaid, I give and bequeath to my ne- 
bew William Pulteney, Eſq; his executors and adminiſtrators, 
I my principal flocks and ſecurities whatſeever, c. The 
poſt effential part to the preſent cauſe is what follows: Item, 
give to Mrs, Ann 7 ye all my houſehold goods and furni- 
are, (except what is bereinafter excepted) Sc. and all my 
late, &c,. The teſtator died about three days after making 
is will onthe xoth! of June 1741. The queſtions will fall 
aterially under the following diviſions : Firſt, Whether in 
court of equity any part of the perſonal eſtate may be ſaid 
o be undiſpoſed of by his wil!) | 
This is merely a conſideration of equity; for at common [C 228 
aw making a will and an executor is held to be a diſpoſition Making a will 
i the whole perſonal eſtate. l 


3 [EE is held at law to 
be a diſpoſition of the whole perſonal eftate, 


Ever fince the caſe of Foſter verſus Munt, 1 Vern. 473. The rely of this 
tore lord chancellor Jefferies, which underwent various cer fee bea 
les, the doctrine eſtabliſhed in this court has been, that caſe of Foſter 


ere a man makes a will and an executor, and gives him a yerius, dees 
Ney, he is to be conſidered as a truſtee merely for the next man gives bia 
kin, upon an equity founded on the ſtatute of diſtri- executor a le- 
rr | gacy, he is to bs 

7 : | __ . conſidered as a 
| _ truſtee forthe next of king 


wo 


For.  _ „ . M It 


4 £2: . Caſes argued and determined 


It is true this docttine has n by different fp a 
degrees. EN 


Whether a le- In Foſter lad Minas the exc was given to exccuiy 
e Ol for care and pains, and held to be a bar of the reſidue; 
for his care and Afterwards determined ſo where it was /a legacy given g 
_ pains, or ge- nerally; for there is nothing more in one cafe than in ti 

nerally, it 

„ becauſe it could not be imagined, if a teſtator g 
cludes him his executor a e r legaey, . he We intend thy 
from the Whats, the whole. | 


. Some caſes indeed have not ſo arietly adhered to this ru, 


Mr. Vernon But in the cafe of Farrington verſus Knightly, 1 P. Wn, 
3 1, 544.551. Jord Macclesfield ſaid, he had conſulted vi 
who conſulted Mr. Vernon upon this ſubject, who ſaid there had been i 
him on this ſub» many decrees upon the point where a legacy was given ton 
Jon, Ly 1 75 executor, and no diſpoſition of the ſurplus, that the execun 
E. principle as Was but a truſtee for ſuch furplus ; and this point had ben 
2 ney wi as thereby ſo fully eſtabliſhed, that he did not think it worth 
land hold ps, while to take notice of any latter decrees of this nature, ;. 
ſcend to the prehending it to be a principle as much fixed, as that Ie 


heir. * land ' ſhould deſcend to the heir. 


The plaintiff, and ſome of the defendants, inſt the er · 
cutrix was excluded from the ſurplus by ſeveral legacies being 
given to her, and that any one of them would have been 
ſufficient to bar her. 


Had the quel. © Firſt, As to the 4001. a year annuity, if it reſted upa 
tion reſted on that, it would admit of great doubt; for the firſt paj- 
Mrs. Wation's ment is not to begin till the n. quarter day after the tell 


_ annuity only 
it would have tor” 8 death. 
admitted of 


ren doubt, as the fi payment was not to begin till the quarter day after tetator' J dal. 


* 


[ So that if ſhe had proved the will, and yet died befor ti 
quarter day, ſhe would not have been intitled. 


1 229 ) It is charged too upon a fund which is liable to other K. 


The annuity of charge upon l 
„ gacies ; therefore the annuity ariſes by way of charge up0 


l ſegacy, or by way of exception out of it; like the caſe of 


to other lega- any Granville and: the ducheſs of Beaufort, 2 Vern. 648- 


cies, is either 


by way ef Ik given out of the general reſidue, indeed it might! have 
cept 2 been a bar, becauſe otherwiſe it would have been giving all, 
4 : had it $2 and ſome, which 1 is an abſurdity. | 


| = out of the 


general teſidue, Meet 85 as to bouſehald goods and fur 7 855 and all my plate, 


It might have 1 / the 5. 
beta bar. linen, watches, Jewels and clathe 


Thi 


Fe 
* i = _— 


: 
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the Time of Lord Chancellor Hardwicke. 

This is a bequeſt of ſpecific things, though under a general 
geſeription. But yet I am of opinion that ſhe is excluded of 


* 


he reſidue. AGILE | 


| Several objections have been made. Firſt, That though a 
ecuniary legacy will exclude creditors, yet a ſpecific one will 
ot; and ſeveral caſes have been cited for this purpoſe; and 
t has been ſaid, that the teſtator might intend that in caſe 
here ſhould be a deficiency of the ſurplus, ſhe ſhould be ſe- 
ure of the Jhecrfic legacies. This reaſoning would prove too 
uch, it would hold almoſt as ſtrongly in the caſe of a pe- 
uniary legacy; for it might be ſaid, the teſtator intended 
is executor ſhould take ſomething at all events, and not 
epend merely upon the ſufficiency of the ſurplus. , As for 


ſeem to me to fail entirely. The firſt caſe mentioned, was 
ones verſus Weſtcomb, Prec. in Chanc. 316, the report in 


lied, and is beſides the caſe of a wife, 


The next caſe was Griffith verſus Rogers, Prec. in 
han. 231. a huſband deviſes: his library of books to A. 
xceptten books, ſuch as his wife ſhould chuſe, and made her 
executrix, and held ſhe was not excluded from the ſurplus. 

In this caſe the determination aroſe from the particular 
penning of the will; but the ſtrong reaſon which directed the 
court in their determination was, that there was no bequeſt 
ff the books at all to the wife, but the whole to another 
perſon, and uncertain what ſhe will take, buy left to fall into 
the ſurplus. The next cafe was Ball verſus Smith, 2 Vern. 
633. there the whole reaſon reſts, in a manner, upon its 
being the cauſe of a wife, and no ſtreſs was laid at all on its 
being a ſpecific legacy. On the other hand, that ſpecific le- 
gacies, generally ſpeaking, will exclude executors equally 
with pecuniary; are clearly and ſtrongly proved by the caſes 
cited for that purpoſe. The caſe of lady Granville verſus the 
ducheſs of Beaufort, in 2 Vern. 648. and 1 P. Vins. 116. 
1 extremely TTTTCT 8 | 


Lords was, that the legacy operated by way of exception out 


or was a charge upon a legacy given to another.“ 


n If 


1 7 
oO IT 


IE 
* — 3 


\ ion of the ſurplus againſt the de- 
as executrix to tire late duke of Beaufort, who had deviſed the uſe of. 
plate to the ducheſs for life, and afterwards to his grandſon, and 


made 


8 The bill here was brought for a diftribut 
his table 


The ground of the reverſal of the decree in the Houſe of 


he precedents which have been cited for the executrix, they 


this caſe is very ſhort as to the paint for which it is here ap- 


A huſband de. 
viſed his Nbrary 
of books to A. 
except ten 
books, ſuch as 


r FOR | | | his wife ſhould 
cuhulſe, and made her executrix ; held ſhe was not excluded from the ſurplus. 


The ſtrong rea- 
ſon which di- 


rected the court 


in the determi- 


[-230-] 
nation of that 
caſe was, that 
there was no 
bequeſt of the 
books to the 


wife, but the 


whole to an- 
other. 


20/%0ek _ . * (uſes argued and determined li 
Ik if had been before ſettled that ſpecific legacies would y 
have barred an executor of the reſidue, there would hy 
peen no occaſion to have reſort to this diſtinction 3 for z; 
cording to the common rule, exceptio probat regulam. 


The caſe of Shrimpton verſus Stanhope 1736, before ly 

Talbot. A bill was brought for a diſtribution among thy 
children the next of kin; the words of the will were, I lle 

wiſe appoint them heirs to my perſonal eſtate, conſiſting 

c. ſpecifying what, together with my books. Lord Tan 

was of opinion the ſurplus was undiſpoſed and diftributahs 

This is a plain authority that ſpecific legacies bar an executy, 

| and though the outſet mentioned generally perſonal eftt 

: et lord Talbot reſtrained it by the particular words that fl 
JJ eb e 


[231 Lord Talbot's reaſoning as to the perſonal eſtate vn 

* = that this dlauſe was not intended to give them the perſon 
eſtate by implication, but to veſt it in them as-executors onh, 

And that the laſt clauſe was exemplary only. Upon th 

: whale he decreed a diſtribution, The next caſe was Nen. 

IP), Ar. 45+ fad verſus Johnſon, before me July 15, 1740, * I had ud 

the leaſt thought in that caſe there was any difference between 

ſpecific legacies and pecuniary, as to barring executors 

There was a plain reaſon there, why the teſtator ſeparated 

the ſtock from the reſt of his perſonal eſtate, becauſe other. 

wiſe the huſband of the legatee wauld have been intitled. -In 

the next place ſome arguments have been uſed from the words 

of the will; firſt, upon the introductory clauſe, that it is very 

ſtrong to ſhew he intended to difpoſe of the whole. Nothing 

cCoulqd be ſtronger than the introduction in the caſe of Fa: 

ringdon verſus Knightly, and yet determined to be a bat 

And I look upon this as nothing more than words of fon 
thrown in by drawers of wills, * a 
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made no diſpoſition of the ſurplus. Lord chancellor Cowper admitted prools 

to be read, that the teſtator intended to give the ſurplus to his executriz, bu 

not thinking the evidence ſtrong enough, decreed a diſtribution. | 

This cauſe came afterwards before the Houſe of Lords upon appeal on thi 

38th of December, 1710. The appellant's council inſiſted that it was proved 

is the cauſe, that it was the intent of the teſtator that the appellant ſhould have 

the ſurplus of the perſonal eſtate to her own uſe ; which proof, as it agrett 

with the rules of law to preſerve the legal fitle to the executrix, that of com- 

men right ſhe has to the ſurplus, fo it ſhall prevent and ought to rebut the cots 

ſtruction of equity, Which would create a reſulting truſt, and make the e 

| cutrix to be a truſtee in equity for the next of kin; and for theſe reaſons (among 

others) prayed that the decree might be reverſed, and it was reverſed ac 

_ cordingly without diviſion, MS. Report, Ducheſs of Beaufort appellant, Lady 
Granyill reſpondent, Viner, title Deviſe, 2494 ſect. 21. 3 

7 8 127 p n Thy 
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he next of kin take by a kind of ſucceſſion ab inteſtato, 8 — | 
Y us the aſſiſtance of this court; and it is the law w 3 — 
t upon them, A ri i | FOE GAA ee 1 * 
It has been faid that Mrs. Watſon ſhould be accountable oeſſion ab in- 
br nothing except the ſtocks, but the words will not warrant «tao. 
is conſtruction ſo as to excuſe her from accounting for ſo 
nuch of the perſonal eſtate as is not diſpoſed of by the will. 


To conſider it in one plain inſtance, ſhe muſt account for 

be djyidends. al ante 

Another objection has been ſtarted from the circumſtances 

tending the deviſe of ſpecific legacies themſelves, that where 

nother Teaſon appears for giving them ſhe ſhall not be ex- 

luded; and that this is introduced only for the ſake of ex- 

pting the three pictures out of it. The exception of the 

ee pictures is not out of the whole perſonal eſtate, but out 

f a particular ſpecies only, and therefore cannot be offered 

a reaſon for his particular expreſſing another thing: be- 

Tides, it would have been much more natural to have given 

he pictures as diſtinct legacies, and not as an exception out 

On OS ĩ ᷣ ( 

| All the excepted cafes will be found to be grounded upon ' 

of theſe three reaſons. Firſt, By way 9 in- ( 4 
eſt, or uſufrufyary eſtate out of a legacy given to another 

ron. Secondly, By way of exception. Thirdly, Where it 

even for the fake of ſome truſt which the executor is to 
form. But the preſent caſe cannot fall in with any of 

ele diſtinctions. This is not an exception for the benefit 

the executrix out of a legacy given to another, but it is an 

| 8 for other perſons out of a particular ſpecies of per- 

nal eſtate given to the executrix herſelf, © © 


„ arr EIT 


: 


No weight is to be laid on any paſſages in anſwers, for no No defendant. 
endant by his anſwer can affect the rights of other parties by * ee 
perſons. The conſequence of the whole upon this point' — n 
that the undiſpoſed part of the perſonal eſtate muſt 90 parties. 
mongſt the next of kin, but muſt bear the burden of the - 
bis and funeral expences in the firſt place. The ſecond. 

bs ry is, What is the undiſpoſed part of the perſonal 
ect . | | | 8 e | 


a5. In the firſt place, the ready cath in his houſe ; in the next, Bank notes 
"Ms. + unreceived: ſecondly, the bank notes for 100“. it e ee 
en fad, that theſe ought to be conſidered only as a ſe- rity for money, 
ty for money; but I am of opinion they muſt be taken but according. 
r 1 4 | to common 
Wing to the common uſage and notion of Dank, Notes, lags which re 


204 + Cafes argued and determined © 


Kt 


conſidered as undiſpoſed of. Thus far I am of opinion {y 

the plaintiff, But as to the dividends unreceived, L ang 

opinion for the defendant. t. 

In caſe his perſonal eftate in the ſtocks is not ſufficient, &. 

_ Vide the will. Theſe are words of reference. The nat 

ſentence is plainly connected with the former. Then the 

hh _ faid dividends ſhall. be laid out in ſuch manner as, &c. Ther 
+ £22 _ 1s no doubt as to this part of the will. The only remaining 
conſideration is as to certain things which are mentioned tobt 

given in the will, and yet not entirely given. And this i 

ounded on the words of the will, where ſtacks are deyiſed-t 

lord Bath. The queſtion reſults to this, When the bequel 

to lord Pulteney is to commence in point of intereſt? Its 

very 8 880 penned, but the court muſt. put ſuch com 

ſtruction as will beſt anſwer the intention. Was lard Pulteney 

to be kept out of the poſſeſſion of enjoying the ſurplus of tif 

dividends of theſe ſtocks till even the annuitant of 10l. a yer 

„ is dead? that would be very hard. The commencement d 
b - the truſt is put upon ſome event of dying, and though I hav 
„no doubt of the intention in my own private opinion, yt! 
be cherry Though the court can conſtrue and expound the words a 
| words of a will, 4 teſtator's will, yet they cannat ſtrike them out of it entireh. 
but cannot Kees bake autre 6 er I 3-4 Le ns FREE ee ; | 


firike them out. It is plain the teſtator did not think of any ſurplus of the 
 _ dividends, for he has provided an auxiliary fund if dividends 
....**_ ſhould fail; but when any of the annuitants died, he ſa 
I tmere would be a ſurplus and has provided for it; and this wu 

[ 234 J be conſtrued like the caſe of Hylet ver /. Chip, fre bf 250 
And Aylet verſus Chappin, in Yelv. 183. It is true an chr 
jeclion has been made, that croſs remainders by n 

| n 5 ca 


» 
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verſus Bowden, before me the 14th of November 1743, has 


den cited. A precedent by no means applicable, for the 
rd there were peremptory after the deceaſe of a particular 
wis not according to the intention; but I could not ſo 
be court may conſtrue it according to the intention of the 
bſtator, which they are bound to do, if they can conſiſtentiy 

vith the rules of law. 8 | 


It has been ſaid, that the death of any one of the annuitants 
oth not influence the furplus of .dividends ; and I agree it 


* — 


e MI. 


Wate as is not diſpoſed of by his will, belongs to and ought 
be diſtributed among his next of kin, ſubjeR to his debts 


atlon, one of the annuitants, over and above what was 


were due, and in arrear upon any of the ſaid teſtator's 
ks, and accrued at the time of his death, and alſo the 


e of ſuch of the annuitants as died firſt, ought to be 
nlidered as diſpoſed of by the ſaid will for the benefit of 


eon. 


de as are not diſpoſed of by the will, as have been received 


Alon ſince her death. 


annot be between more than three. And the caſe of Barnard 


Peron; I was very apprehenſive the conſtruction I put upon 


onſtrue it, without ſtriking words out of the will: but here 


oth not as to the dividends themſelves, but after the gift 
pmmences it attaches upon the ſtocks, and will carry all the 
ividends, This is my opinion upon the ſeveral parts of 


| His lordſhip declared, that ſo much of the teſtator's perſonal — 


nd funeral expences. He alſo declared that the teſtator's 
ſh, ready money, bank notes, arrears of rent, the money 

e to the teſtator on his account kept with the bank, and 
o the ſurplus of the dividends accrued upon the faid ſtock 
een the teſtator's death, and the death of Mrs. Ann 


licient to ſatisfy the growing payments of the annuity given . 


ring that time, ought to be conſidered as undiſpoſed of by 
| laid will. But that all ſuch dividends and ſums of money 


plus of the ſaid dividends accrued or to accrue upon 
aid ſtocks, between the teſtator's death and the de- 


u Pulteney and his younger ſons, ſubje& to the contingency _ 
herefore I decree that it be referred to a maſter to take 
account of all ſuch parts of the ſaid teſtator's perſonal 


Anm Watſon in her lifetime, and by detendant Nathaniel 


At 


205 


„ an 


= [ 233 At the ſecond Seal after Trinity T erm, 1944; 
e ſolicitor- general moved to diſcharge an order 7 
The maltert®. IVI coſts on the following caſe. There had been a mw, 


whom it was 


referred, re- Tence by the direction of the court, to a maſter to jngip 


* 


ported the pro- into the regularity of proceedings under a commiſſion for g, 
32 amination of witneſſes, and the maſter reported them in, 


for examination gular; exceptions were taken to the maſter's report; af 
of witneſſes, ir- the court, thinking the proceedings regular, allowed the g. 
r d the party that ſucceeded had his coſts 
Teptions; the Ception, and the party that ſuccee had his Colts of th 
court thought application. a8 HIS 
them regular, : | | 3 as 3 
and allowed the exceptions, and the party who ſucceeded had his coſts. of the applicuig 
lord Hardwicke diſcharged the order for coſts, becauſe the plaintiff's was not a vexatiou p 
creding, but in the maſter's opinion well founded : and the rule is, never to give col, bg 
| where no juſt ground appears for the proceeding. 5 5 ; 


— 


Exceptions to Lord Chancellor. I think this analogous to the caſe, vc 
afolficiency, exceptions are taken to a defendant's anſwer for inſufig 
and ſoreported; eney, and the maſter reports it inſufficient, and, upon as 
—_ ceptions, the court is of' opinion, it is ſufficient, the pa 
bold i to be fof. ſucceeding in this application, ſhall not have the coſts d 
ficient; the but it (hall wait the event of the cauſe ; and for this realy 
Puy ſacceeding becauſe the plaintiff's did not appear to be a proceedy 
| the ue is. merely vexatious, but, in the opinion of the maſter, w 
cation not in- merely vexatious, but, in opinion of the maſter, 
—＋ is colt, founded; and the rule of the court is. never to give col 
| it ſhal} wait 1 we. 7 bs 

me ne ene; but where there appears to have been no juſt grougds for 

fſmis cauſe. proceeding. +; He 

> But, though T am of opinion to diſcharge the prele 
motion, and Order, yet, I think, on a ſpecial motion, and ſtating pat 
| eating parti- cular circumſtances in the caſe, the court might give cal 
: eu] — 7 | + 1 ls 
es the though the maſter had reported it in favour of the oli 
court mav give Party. 7 "A 

coſts, though CART | 
the maſler reports it.in favour of the other party« 


His Lordſhip diſcharged the order here for coſts. 


| Cas x 82, Mead verſus Lord Orrery aud others, July 19, 174 


. N E plaintiffs, two of the children of John Mead, up 
—4 „ elder, of London, banker, charge, by their bill, tir 
236 ] had a mortgage of 3. 500l. on the eſtate of William Ni 

4 appears and that, being ſo intitled, about the 2 5th of April 171 

to be thetranf- died, leaving Jane his widow, and five children; that, byl 
ation of all the will, he appointed his wife, his eldeſt ſon John Mead, 4 


» 1 d - N 5 
32838 another perſon, executors, and thereby deviſed to his ex N 
reſlad, and no tors and their heirs, c. all his real and perſonal ellate tors. 


Voy 


2 
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by bis will other wiſe diſpoſed of, in truſt that they ſnould, eee rg 
„ by charging, leaſing, or ſelling his eſtates, or any of them, gor a $1.41 
« raiſe; money for the payment of all his debts, and what conſideration, 
+ mould remain, he directs to be divided into equal pro- fhere are r 
e portions, hare and ſhare alike, between his five children, grounds to ſe 
| and left it to his executors, to make proper allowances for aſide their aſ- 
; their maintenance until there ſhould be a diſtribution made ene fa 
. on +: | | | 53 gage 
of his eſtates. LEES | | 70 5 ; wen we 35 hg 
| That Jane Mead the widow, and John Mead the younger, 
woved-the will, and after the teſtator's debts and legacies 
were-paid,a-large [ſurplus remained to be divided amongft the 


In a cauſe between the executor of Fowle, who was part- 
r with old Mead, and his executors, the mortgage deed 
ating to William Kirkby's eſtate, was directed to be left 
the hands of Mr. Bennet, the maſter in Chancery, till the 
artnerſkip account-thould be finally adjuſted. oo 


That the defendants, the executors of the dutcheſs of 
Bnckingham, pretend, they have got an aſſignment of the 
al eftate,of the mortgaged premiſes from John Mead the 
, in his lifetime, and refuſe to account to the plain- 

iffs 5 r what they have received out of the ſaid premiſes, or 
deliver up the deeds and writings, and therefore the bill 
ns brought for an account, and for the deeds. 55 


What is principally inſiſted on by the defendants, the ex- 
e pee of Buckingham, is, that on the 18th 
May 1726, John Mead, the younger, was appointed re- 

ever of the f rents and profits of all the real · and perſonal 
ate of Edmund duke of Buckinghamſhire, and that John 

ead propoſed to aſſign this mortgage on Kirkby's eſtate to 
taſter Bennet, as a ſecurity for his receiverſhip; and accord 

fly, by deed dated the 2 1ſt of December 1726, (to which 
me Mead, and the other executor of old Mead were parties) 
ating that there was due on the mortgage goool. and up- 
ids, and that the ſame was the proper money of Jom 
lead the younger, they conveyed to Thomas Bennet, his 
and affigns, the faid mortgage, and all money due 
gan, to hold to him, his heirs and aſſigns for ever, ſub- 
ey 72-2 proveſe, that i the ſaid John Mead ſhould, and did, 
"m4 year, during the time he continued receiver of the 
ls, profits, &c. of duke Edmund's real and perſonal eftates, 
account with Themas Bennet, and well and truly pay 
balance .of ſuch account, then Thomas Bennet was io re- 
Wey the mortgaged premiſes to John Mead, his heirs, exe- 
1.07 adminiſirators. | Of 0c VEWS © 


Vo, III. 


«£ 


wet 


Dig: | That 
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The courſe o Lord Chancellor. With regard to what maſter Benn 
ceiver, ond wo ſureties in a recognizance, and taking an aſſignment of 


ſureties, in a 


belonging to a 


| Analienation It muſt be admitted to be good in point of law, for, unkk 


ideration will throws away his money voluntarily, and of his own free Wk 
not avail him. 1 24 by | 2 21 1 39 Th 


„made for what is due from John Mead the younger, on x: 


To bat Mead the younger died inteſtate, without having 4g) 
counted for what he had received by virtue of his receiver, 
| ſhip, and greatly indebted to duke Edmund's eſtate, and thy 

+ _* they, as executofs of the dutcheſs,: who was the: executrix f 
dauuke Edmund, claim the benefit of the mortgage and ſe 
ceurity to Maſter Bennet, and inſiſt the plaintiffs have no right 
to any of the money due on the mortgage, till fatisfaction i 


count of ſuch receiverſhip ; and though they believe they my 
haye' ſeen a copy of the will of John Mead the elder, yet in. 

ſiſt, notwithſtanding any thing in that will, John Mead th 

younger, and the other executors; had ful! power to aſſg 

the mortgage as aforeſaid, as it was not ſpecifically. devil 

by the will to any particular, perſons, or to any particular ut 

and conſequently did abſolutely veſt in the executors. | 

88 has done, I entirely diſapprove of going out of the courſe 
nty by the re- the court, which requires a ſecurity by the receiver, and in 


recognizance, mortgage belonging to the receiver inſtead of; it, is very imp 
and taking the per. There are two queſtions in this cauſe. . Firſt, Whethe 
aſſignment of the ' plaintiffs, as reſiduary legatees of old John Mead, at 
pl ns do intitled to be relieved againſt the aſſignment of the mortgig 
receiver very and to have ſuch account, Fc. as is prayed by their bill 
3 Secondly, Or whether the executors of Edmund duke « 
nabe been done. Buckinghamſhire are intitled to retain this aſſignment, and 
| intitled how:far they fhall have the benefit? The firſt queſta 

depends upon this point; Whether this was a good alie 

tion of the aſſeis of old John Mead the teſtator? 


— ee executors do it colluſively, it is good there, and neither 
at law, unieſs ditors or legatees can call it back again. IT he legal eſtate 5 
donecolluſively. veſted in Bennet the maſter in Chancery; but it has been 
1 238 | ſiſted by the plaintiffs, if good in law, yet not in equity. Tua 
much muſt be admitted, that as the defendants have gam 
the legal eſtate, and likewiſe for a valuable conſideration 

muſt be a very powerful equity to take it from them. , It 

been centended by the plaintiffs, that this mortgage was 

-of the perſonal aſſets of old John Mead, and a truft for! 

reſiduary legatees, and that the parties had notice at the ll 

the aſſignment was made to Bennet of the plaintifis 

and therefore cannot avail themſelves of it under ſuch 

n 8 perſon „in eumſtances. 1 5 AT : 3 1 2 5 By 1 
pu'chaſe with ' Now, to be ſure, notice in a court of equity is extieW 
notice of ano- material; for if a perſon will purchaſe with notice of anoth 


. right, his giving a conſideration will not avail him, fort 


ot , 


= = a4 * — 
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tothe Timeaf Lord c, Hardie: 
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The precedents of following aſſets into the hands of pur- 
wafers as aſſignees, have been chiefly in the caſe of creditors. : 
Now, creditors have a demand againſt, an executor for the 
hole aſſets. of the teſtator, after the account is made up, but 


= 
* 


ot by way of ſpecific lien on the aſſets. 


r HTS TT RG 0, 19155547 
There have been ſome inſtances too of ſpecific legatees 
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bar facts, 


Pere are three executors to the will, and depiſes ta_them and 


ad, in the hands of the executors, was affect 
aan | Ee 2 | HE FO truſt, 


ks + 


cted by this 
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The. caſes of notiee cited by che plaintiffs ecuneil are very;Whoever takes 
terial as to the general rule, but not ſo material as to the Rin Pp yr 

articular! caſe: of an executor, for whoever takes any thing with notice of a 
om an executor,muſt do it always with notice of a will, and ill, and if the 
f this doctrine was to prevail of notice to an aſſignee of an 
vector, it would extend to any caſe of a will, and no body tice to an aſſig- 
ould dare to purchaſe or take an aſſignment from an executor, nee of an exe- 


cutor, it would 


Thetfore the bare points of notice of the will is not ſuffi. bold in every 


oftrine was to 
revail of no- 


will, and none 
- would dare to 
purchaſe or take 


This is the firſt attempt that has been made by a reſiduary an angument 
ate, to overturn an alignment by an executor of the aiſets from an execu- 
| , Bi HS ak F647 OSU TIE £99%q EE 71 or. 


FP LH LY | re gel r HA ſpecific lega» 
allowing aſſets, for he has a ſpecific lien upon the aſſets n 


„ oi 3 4 Li TY ' S457 # B# 1 of > 8 $ F 
bat ſpecific part, after the executor has aſſented, and differs "= ** afſets for 
um reſiduar) legatee, who has no demand upon any par- t Ppecife part 


e e n dead, otherwiſe as te a reſiddary legalee. 
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_ truſt, I am of 2 different opinion, and that the 'manngy! 
deviſing here does not alter or reſtrain the power of exccutgy 
OS - over the perſonal eſtate, What does this amount to may 
_ than appointing them executors, and giving the ſurplus of ty 
| eſtate to be divided equally between his children? The . 
tator, as ts a particular part of his perſonal eſtate; may af 
it with a truſt; but as to the whole perſonal eſtate, when 1g 
makes them executors, he gives them. the legal right, ax 
though he does after give the reſidue to be divided among hy 
children, it does not take away their power as executors, | 
would be moſt miſchievous if t _ rTP 50-27 aff 
It has been argued, that as all the executors joined. i th 
aſſignment, notwithſtanding one had renounced, they wal 
_ conſidered: as: truſtees; bat thee io-mlthibie in this obſery, 
tian, for though one renounced he never releaſed:to the o 
two, and might have come in afterwards and proved the will 
for the whole veſts in him, and before probate the executy 
may diſpoſe of the eſtate. The plaintiffs: council. have gow 
further, and inſiſt, that taking it abſtraQly from a truſt, ſu 
poſing they acted as executors, yet they could not 2 a thy 
mortgage. A point that deſerves well to be confidered. 


[24% ] It is undoubtedly-a good diſpoſition. in law, and has well 
Ml: Cong vl the legal intereſt in Bennet, the maſter, as a ſecurity: for the 
authority, but receiver; and the executors who aſſigned had not bare av 
the intereſt in thority, but the intereſt in the thing affigned ; for neither x. 
the rhingagn- fiduary or ſpecific 8 have any intereſt without the 1. 
refiduary or ſpe. ſent of executors. If good at law, the queſtion is, Wheth 
_ cific legatees there are ſufficient grounds to, ſet it afide in equity, ſo 28 f 
= fl" harp enable the NY legatee to follow the aſſets into the hand 
| niſent of execu- Of the aſſignees? It has been admitted by the council it 
tor. . _ theplaintiffs, that executors may ſell part of the aſſets, be. 
es cauſe ſuppoſed to be ſald for payment of debts, and adm. 

ted for the ſame reaſon. they may mortgage; but then it li 

been inſiſted, this was a ſecurity, for money, that was to cone 

into the hands F one of the. executors only. The diſtincidl 

is extremely nice, for if he may do as he thinks fit, by {cling 

or mortgaging of aſſets, how. does it differ from the preſe 

_ Eaſe, which is an aſſignment by John Mead, in order to bring 

2 great ſum of money into his hands, and enable him to bes 

fer, the eſtate, and alſo to carry an with more advantage M 
office'of executor, ee 1 21 


Vnleſsfraud ap- Conſider the caſes, I do not know any inſtanee where i 
gh 3 aſſignment has been made py an executor for à valuable con 
the >ience. no AdETALION, that this court Hüve ſer it aſide, unleſs mow 
inſtance of an ap between the executor and the aſſignee. In \ 

— vv ob 4 vel 


J 


x 
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n Drake, 2 Vern: 616: the queſtion was, Whether the made by him | 
3 ofaileaſeholdeftate-to- the defendant by an executor, Was? ndern 
to bind an unſatisfied creditor ? and a decree for the plain« being (et aſide 
ar the Rolls, and: affirmed upon appeal. Upon ſearching by his court. 
herregifter's. book for that caſe, it appears, that it was ad- 

ed:by-the anſwer, that he had notice of the plaintiffs debt, 

ad upon that, and the evidence in the cauſe, lord Cowper 

lecrerd for the plaintiff, ſaying the defendant was a party, and 

onſenting to, and contriving a devaſtavit. 


Ie next was the caſe of Paget verſus Haſkins, Prec. in 
bane... 431. I ſee no grounds for Mr. Vernon's diſſatis - 
EQion at the decree there.“ | 


Tbe caſe of Humble verſus Bill era, 2 Vern. 444. A. [241 1 
wing a term in the printing- office, by will directs 20/%f nn 
all 'be raiſed. out of the profits for his daughter and her 5 
thildren, and made B. executor ; B. mertgages the term. 
Necreed the daughter and her children ſhould' redeem, or be 
Note- cloſed; but reverſed by the _ 3 This dif- 

es extremely from the preſent cafe, becauſe there was a 
chatge' upon a particular part of the eſtate for ſecuring the 
un of 20007. and therefore it would have been going a great 
ay to-fay, that making a ſubſequent mortgage ſhould pre- 
bal-againſt-a prior mortgagee, and, as being a charge upon 

ze profits: of a printing-office, it might, beſides, produce 


& cale was cited of the defendants. fide, that came before 
ne, which, was Nugent verſus Giffard, in 1738, 1 T. Atl. 
(03. upon conſideration. of the danger of breaking in upon 
he.power of executors.; I was of opinion, that a purchaſer: 
lere, under an aſſignment from an executor, ought to have 
& benefit of it: now, I do not ſee that this differs from the 
peſent caſe, only I think that was rather ſtronger. 7 FS 


— — ‚ — — — — 
Alreeman of London, having iſſue two daughters, deviſes.6ool. a pĩeos to 
bem, and makes, his-wite executrix; by an eſtimate it appeared that his pere 
al eltate was st his death 18000l. to goal. of which the widow being en- 
ted; A. her ſecond | huſband, in conſideration thereof, ſettled > joimureof' 
Pol, per ann, afterwards: a loſs of 12Qool. befell the freeman's eſtate; and! = 
Bough the wiſe was dead, and it was urged that the. ſecond, huſhand: was-a. 
Furchaſer of her ſortune, yet decreed” that the daughters ſhould have a pro- 
portionable recompence out of the 6000l. Pagott verſus Hoſkins -—© 
| t An executor aſſigns over a mortgage term of his teſtator to A. as a ſatis- 
Actor of a debt duc to A, from the exeutor; this ia a- good alienation; and 
{hall have the benefit ot it againſt the daughters of the teſtator; Who were 
reditors under a marriage lett!ement._ | | | 
| At law, an exerutor may alien the aſſets of a teſtator, and when aliened, nu 
wr can follow them; and where the alienation is for. a, valuable conſi- 
tay 7 ſuffers it as well as at law, Nugent verſus Giffardy 
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i But 4 is ſomething here very Wade that ae. 
e beer it from all the caſes that have or can be cited, for iti 
ub 5 not a ſole executor diſpoſing of the aſſets for his own beneſt 
TEE but here are three executors aſſigning, two of them are notin 
tereſted in ĩt, and the other is one of the! reſiduary legatees un 
der the will: here is an aſſignment dated the 2 1ſt of Decembe 
1726, made upon John Mead the younger's being appoint. 
one of the receivers of the duke of Buckinghamthire's eſtae, 

appears to be fairly. tranſacted, and: no colour of fraud; I. 
Pigot the conveyancer was the perſon adviſed with as to the 
manner of doing it; three executors were all of them treated, 
with, and all of them joined in it. It is recited, that whery 

it is the proper money of John Mead, the younger ; and i 
is ſo reoited that John Mead, Fc. are the executors. Whit 
[ 242 1 do theſe recitals import? Why, that the mortgage: is Y 

proper money of John Mead, the younger. It: may be 

_ aſked, which way could he acquire the ſole property? A 
he was one of the executors; and in whoſe ſhop the monej 
affairs were tranſacted, he might: be 4.creditor for this ſum hy 
money advanced by him on account of the-reſidue..-;Or the 
other two executors might have releaſed and aſſigned thi 
mortgage to John Mead, the younger, as his ſhare of the u. 
ſiduary eſtate of old John Mead; and ſuppoſe he alone had 
aſſigned this to Bennet, as a ſecurity. for chis receiverſhiy 
NY would the other reſiduary legatees have been at liberty to fa 
| 5 low it into the hands of the aflignee?! I am of opinom bey 
| could not. For otherwiſe it would be ſaying, that.no ma 
could have an aſſignment from executors without coming into 
the court of Chancery, to have an account from him how l 

has diſtributed the aſſets of his'teſtator ; for notice to the al. 
3 ſignee; of the will, would have been equally the fame in thi, 
Ez © cafe of an alfignrerit of one'executar, 'as now in the aſſigh, 
| mint of three. To ſay, that the aſſignee ought to have looked 
| into the account of the executorſhip, and given notice oft 
{ ts the reſiduary legatees, is going too far; for how could the 
| aaſſignees look into the account; for they could not poffibly du 
it without looking into the whole _ account of Mead, % 
it was mingled and confounded to Therefore, as thi 


appears to be 


> "the tranſaction. of al 755 nn and. twao ul 
them were not intereſted, and there is no colour of fraud, ! 


am of opinion there | is not FF grounds to, 6 ae tha 
| aſſignment, , | i609" 


> Some ade een ow been inſiſted on 5 the 
plaintiffs council, that there was a ſuit at the time of the a. 


ef, c he Munter. vgs e was eatſlel 10 f it, 2 bo” 
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in the 77 me of Lord Chancellor Hellwicke. 


not ſee how that lis perdens:could affect this aſſignment, un- 
oſs it had been determined this was the mortgage of Fowle, 
dbe partner of old John Mead, and belonged to his creditors, 
the plaintiffs/in that cauſe. - But, as it was determined to be 
part: of old John Mead's eſtate, there is an end of this 
8 ee 11199 e 
A Tis pendens, is only a general notice of an equity to all 
the world, but cannot affect any particular perſon with a 
aud; unleſs there was a ſpecial notice of the title in diſpute 
there, to that perſon. | 


- — 


T bere are ſeveral other circumſtances that do deſerve to 
confidered;, on the part of the defendants. It appears that 
this tranſaction was for the benefit of the ſhop, that had for 
ſeyeral years received the rents of the eſtate, which was a 


the reflections that naturally ariſe from a matter of this kind. 
Od John Mead died in 1712, his ſucceſſors carried on the 


fore, down to the time of making the aſſignment, and down 
ff. The teſtator's eſtate appears to me to be indebted to 
bankruptcy of William Mead was after the death of John 


the ſnop; the preſent plaintiff came of age in 1721; the 
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A lis pendens 
cannot affect 
any particular 


” Fade 


raud, unleſs . 
he has a ſpecial 
notice of the tĩ- 
tle in diſpute _. 
n 


very great advantage, and therefore, for the intereſt of the _. 
ſhop, the eſtate ſhould be continued there. Conſider then 


Wbuſineſs, accounts were kept in the ſhop, and managed as be- 


tothe bankruptcy of William Mead, the uncle of the plain- - 


Mead in 1727. There is no pretence that the plaintiff claimed 


to be creditor under the commiſſion for any debt due to the 
» Wh cltate of old John Mead, as reſiduary legatee of him, but the 
o Wcxecutors of the duke of Buckingham are admitted credi- 
. tors for the ſurplus, over and above what was ſecured to 


wem by the aſſignment of the mortgage, and no objection 
taken ; and plaintiffs inſtead of claiming it there, come here 


n orger to follow the-afſets into the hands of a purchaſer for 

A valuable conſideration. The bill was not filed till the year 

he 1730, a great many years ſince the death of old John Mead; 

dt the filing of the! bill, twenty ſeven years, and now thirty- _ 
wo after it. Thus much muſt be admitted by the plaintiffs, 

hat the defendants, as executors of the duke of Bucking- 

of Wiimnlhire, are intitted to whatever was the ſhare of Ihn 
eas the younger, as one of the reſiduary legatees of old 


Mead; ſo that there muſt be an account to be taken of his 


almoſt impoſſible to be done. 


al- , Upon the whole, I am of opinion, there is no pretence to 
do WFalide this aſſignment, as the executors had the legal right, 
ag as 


re,” and-likewiſe of all old John Mead's debts, which iss 


; 


| 2s there is no colour of fraud, and as two of the executom 
who had no intereſt in the aſſignment, joined, which t 
might do; and as here is a purchaſer too for a valuable con 
ſderation, it ought not to be affected by an account to be 
taken of aſſets in favour of reſiduary legatees. When a N. 
ceiver has been appointed by this court, and he paſſes his ze. 
counts regularly before the maſter, according to the courſe of 
-the court, the ſureties are bound by it. 1 


A rnongagor in As to the mortgagor, I do not know any inſtance when 
peffelſion is not he keeps in poſſeſſion, that he is liable to account for the 
Pave to ens rents and profits to the mortgagee, for the mortgagee ought 
d pkt, e to take the legal remedies to get into the poſſeſſion ; but x 
ie mortgagee, to that part of the eſtate which Kirkby diſpoſſeſſed the mort. 
IEG” gagee of, by colluding with the tenants, and prevailing upon 

remedy to get them to attorn to him, there he ought to account, provide 


— the poileſ- the eſtate is redeemed by him. 


_ His Lordſhip declared firſt, the maſter ought not to hat 
taken a fecurity of John Mead the younger, as receiver d 
the rents and profits of the eftate 'of the late duke of Buck. 
anghamthire, by aſſignment of the mortgage, but by rec. 
niganct with ſureties, according to the courſe of the coun; 
and that he mentioned this in order to diſcourage it for the 

future; but was of opinion, that the defendants, the executor 
of Edmund duke of Buckinghamſhire, are intitled to the be. 
mefit thereof, as to what is due on account of the recei ueni 

of John Mead. e 


Directed the maſter to examine and aſcertain what ns 
due from John Mead the younger, at the time of his death 
which came into, and remained in his hands, as receiuer . 
virtue of the decree, and report in the former cauſe. 


g 


[2451 Hardcaſtle verſus Smithſon and Slater, July 1743. 
ASE 83. p k | 

The een , A BILL was brought by ithe-plaintiff as impropꝛĩator of in 
ing oo far & N. Tory of Coverharnin/ Yorkſhire, forithe tithe oft 
to 2 —— herbage, and agiſtnient of cattle. FO 2 2 | * | 5 n « | 
me admin The defendants inſiſt, that there are and for time immens 
that tithes had rial have been ſeveral ancient uſages and cuſtoms within th 
not been paid ſeveral villages, that all and every the occupiers of lands n 


time immemo- | : hw o 9s (og r the >! | 

rial ; and there- Fenements therein, haue uſed to pay yearly on St. James's dl 

any porter to the impropriator of Coverham, certain annual ſums 9 
rule o 


ecourt of Ex- thirty ſhillings, twenty ſhillings, &c. in lieu of all tithe bq 
equa the yearly happening within the lands, c. bs” 


ſes direQed 
an iſſue to try 
- the moduſſes, - 


ay * 


+1 the Time of Lord Chancellor Hardwicke. 
tee defendants infiſt, as tb the agiſtment tithes, that there 
* ayable; by ancient and immemorial cuſtom and uſage 
un the aid pariſh, one penny halfpenny for each milk cow 
having a calf, and one penny for à cow not having a calf at 


— 


A croſs bll-was brought i cſtablith the moduiſe, and Mr. 
udeaſtle in his anſwer admitted, that there have been time 
dms, as are. inſiſted on by 


mmemorial ſuch uſages and cu 
re defendants to the original bill. ts ee 
Lord Chancellor. Though tt is true tithes ini kind are the 22 22 
ghtof the parſon, yet where there are cuſtomary payments in parſon's right: | 
jeu of them time immemorial;” it muſt have weight: The yetimmemori- 
ſer to the croſs bill admits, *that theſe payments have been al cuſtomary 


_ 


— 


n FF in payments ought 
ccepted time beyond the memory of man. E N es to have 2 


Every purchaſer who comes into. the pariſh pays according Unſeſz there are 
the rate of theſe payments, and buys upon the faith of them, very ſtrong rea- 
nd unleſs there are; ſome ſtrong unſurmountable reaſons to ror" eee h 
Nerturn theſe cuſtomary payments, the court will not eaſily ments, t Age. 
brought guieta movere, and yet rules of law ought to be ad- will pot cafily | 
ered to with.regard to moduſſes, The queſtion is, Whe- Þ* broughtquite 
r theſe moduſſes can be ſupported ? And if they areeſtabliſh= 

it muſt be on the croſs bill. They are laid in this man- 

et that all and every the occupiers of lands and tenements 

lereing” &c. (Vide the words before.) As to thele moduſſes 

Igeat many exceptions have been taken, 1ſt, That they 
eunreaſonable, becauſe the modus is laid for the oecupiers 

the lands and tenements within the pariſh, which may take 

houſes, | wood, arable, &c, which do not pay tithe hay, [ 246 1 


3 » WW... F.." _a. -- 


therefore, there is a preſumption no agreement of this kind 
buld be entered into between the parſon and pariſhoners, and 
it it is in the mouth of the parſon to ſay no ſuch agreement 


<< ” > 


ad be made; and I allow, if there was a violent preſump- a 
be n of this kind, it would have weight. But I think no ſuch 


dlumption is created here, for the lands might be preſumed 
be in the hands of one perſon at the time when the agree: 
at was made, and if they were in the hands of ſeveral 
mers, they might all probably pay tithe hay, and therefore 
ght agree, that they would pay ſo much for the tithe of 
If whether they ſhould have tithe hay or not, for as they 
Vit at all adventures, they have the benefit of the modus 
den they have hay, and they may therefore have hay if they 
ale; and ſo are the caſes, 1 Ventr. 3. Cc. 


nee roogon ag ga 
The ſecond objection was, that the modus ought to be cer- The rule of law 


Mm the point of quantity, and in point of remedy : and in is, that a modus 
ot. II. SI Ff general ought to be e- 


226 eis argue und determined n 
qually certain, general the rule of law is, that a modus ought to be 0 


as the tithes in "InP g 3 nts th 5 1 
lieu of which certain, as the lithes in lieu of which it comes: and is je 
it comes; the down in a caſe in the court of King's Bench of Startupp ve. 


Mk lit mul [#5 Dodderidge, Salt. 657. that a modus aught te be dt en 

be fo taken to a Fain as the duty which ts deſtroyed by it. To ſay it muſt. he 

n kee equally certain, does not mean that it is to be weighed by 

but not to be grains and ſeruples. In a caſe in Hob. 39. there was 2 m. 

Voeighed by dus for a park of 25. a year and a ſhoulder of every third den 

2 and ſcru- killed in the park, which is now diſparked. Conſider hoy 
* uncertain this was, for the owner might kill none and 

Iord Hobart was of opinion, after it was diſparked the nau 

remained of 26. year, . I mention this to ſhew, that whe 

books ſay that the modus muſt be as certain, they mean i 

muſt be ſd taken to a common reaſonable intent. As to the 

ſums in the preſent caſe they arè certain, but the main 0h. 

jection is as to the remedy; for it is ſaid that the perſon, wie. 

ther he ſues in the Eccleſſaſtical court or brings lis bill i 

equity, he muſt make all the/oecupiers parties, becauſe the 

are jointly, liable, and not ſeverally. This deſerves to be 

conſidered. The laying of this modus, does import that i 

the occupiers are liable, and it muſt be underſtood of all th 

© occupiers of the ſeveral vills and hamlets mentioned in th 
„„ on PT On 

D 247 ] It has been truly ſaid that all theſe lands might originaly 

belong to one perſon, and that branching it out afternack 

to different occupiers hall not alter the modus. Sees the al 

of Sheldon againſt Montague, in Hob. 118. and Cooper agi 

Andrews, in Hob. 29. as to the laying it in occupiers, 

4 this doctrine was to be allowed, that if a parſon is unde 

. neceſſity of making all the occupiers parties, it will. deſtroy 

modus, it would be of very extenſive conſequence, and oth 

turn great number of moduſſes in the kingdom. The ma 

or minus, the greater or leſſer quantity of land does not alt 

the caſe. So in the caſe of Stopp verſus. Peacock, 3 1 

386. the modus was for all the tenants and occupiers, 

the court of Common Pleas in conſideration of the ll 

aforementioned in lord Hobart's Reports granted a profilk 

tion. I mention this to ſnew, that theſe modu//zs have be 

allowed notwithſtanding the preſcription. has been laid in 

occupiers, and notwithſtanding it has been uncertain, ] ak 

mit that every part of the land is liable to the modus, ſo 0 

no occupier” can be diſcharged till the whole - modus 18 FP 
the Eccleſiaſtical court would then be juſtified-in. deter mund 

that every occupier is liable in toto, and in ſolide. 


* 


in the Time of Lord Chancellor Hardwicke. 


None of the occupiers can be diſcharged unleſs the whole 
modus is paid; and it is a very reaſonable ground for the court 
to go upon, that every occupier is liable for the whole, and 
for each other, and therefore ſuing a part of the uccupiers is 
ſuffcient. If it reſted only upon the caſe of the biſhop of 
Hereford verſus the duke of Bridgewater, in the coutt of Ex- 
I 2 I ſhould not determine againſt this odut, without 


direQing an iſſue to try it: for the caſes of tithes are more 


Wt came twice before the Exchequer ; firſt, upon demurrer 
before lord chief baron Pengelly, Sc. and upon the hearing 
before lord chief baron Reynolds, c. and the court did not 
fay that the modus was bad, but ſtrongly inclined it was good, 
and were of opinion that it ought to be tried : for, ſaid lord 
chief baron Reynolds, if it was good in point of fact, he 
did not ſee why it might not be ſo in law. There never was 
It is admitted by the anſwer to the croſs bill, that the tithes 
here have not been paid in the memory of man, and therefore 
tis too much for the court to over-rule the moduſſes. For all 
the objections are equally proper to be infiſted on at the trial, 
and to be laid before a jury as to be inſiſted on here, 
It is not neceſſary that the deſcription of the lands, which 
reexcepted out of the modus, ſhould have the ſame deſerip- 
on as when the modus was firſt ſettled ; for if they agree in 


joint of fact, it will be ſufficient, 

Lam of opinion to follow the fame method and rule as the 

burt of Exchequer, and to direct a trial. Which was di- 

ded accordingly, La £1. Ft 

Greenfide and others verſus Benſon and others, 

{ HE plaintiffs were two ſureties with the defendant Mrs, 
' Hudſon in an adminiſtration bond given to the commiſ.. 


areties are bound by the verdict, aud no excuſe; it was without defence, 


mc! and intereſt on his bond. 


aty appeal from this decree though the tithes were of great | 


277 
Though a mo- 
dus be laid in 
all the occupi- 
ers, yet each is 
liable for the 
whole, ſo that 
ſuing a part of 
the occupiers is 
ſufficient. 


frequently in that court, as they have the proper juriſdiction. 
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It is not neceſ. 
ſary lands ex- 
cepted out ot a 
modus ſhould 
have the ſame 
deſcription as 
when the modus 
was ſirſt ſettled, 
for if they agree 
in point of fact, 
ſufficient. : 


Ca 8 E 84. 


The plaintiff! 
were two ſure- 


es with Mrs. Hudſon in an adminiſtration bond to the commiſſary of York, who exhibited 
0 0yentory there of the inteſtate's effects; the defendant Benſon being à creditor by bond 
the inteſtate in the penalty of 6ool. brought his action againſt the sdminiſtratrix, who plead- 
ſhe had no aſſets ultra 541. Benſon not ſatisfied with the inventory, procured the commuillary 
aligh to him the adminiſtration bond. and brought three actiong on it, one againſt her, and 
Wc againſt esch of the; ſureties, and aſſigned for breach of the bond, that Mrs. Hudſon had 
ot ekhipiteq a true inventory z no defence, and jadgment by default, The adminiſtratrix and 


for that ſpeaks 


Gnlciouſneſs ſhe had none; and the court ordered the verdit uld ſtand;as a ſecuity for 
v Much as the account to be taken, on the inventory ſhould fall ſhort to ſatisfy Mr. Benſon's 
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effects, che defendant Mrs. Hudſon did aft s. exhibit a 


The deſendant Benſon being a creditor of the inteſtate y 
bond in the penalty of 600/. brought an action againſt the 


ſeon, infiſting that he as a creditor had no right to put 
bond in ſuit againſt the fureties, according to the ſtatute, u 


the caſe of the archbiſhop of Canterbury verſus Wills, Sa 


by the ordinary under the ſtatute of 22 & 23 Ch. 2. relating 
to inteſtates eſtates, is to be confined only to the exhibitiy 


| fary of York, accbrding to the ſtatute of diſtribution; f 


Thbeſe cauſes cime on to be tried; and 10 defence was mail 


.* - - Gaſes argued and determined  * \ + 


her bringing in a true and perfect inventory of the inte 


inventory in the Spiritual court of Torx. 


fendant Mrs. Hudſon upon that bond, and ſhe pleaded the 
ſhe had no aſſets ultra 547. which ſhe paid into court, Th 
defendant Benſon not being. ſatisfied with the inven 

brought in by her, procured the commiſſary of York (by 
demnifying him) to aſſign the adminiſtration bond to hin 
and he put it in ſuit by bringing three ſeveral actions, on 
againſt her, and one againſt each of the ſureties; and afſipng 
for breach of the bond, that ſhe had not cxhibited a true of 


* + ? 


perfect inventory. 


by the two ſureties, and there was judgment for the plaini 
by default. The bill is brought againſt the defendant Bu. 


prayed an injundtion to flay'the proceedings at law. 
Mr. folicitor-general, for the plaintiffs in equity, di 


315. The queſtion (he faid was,) whether the bond tata 


an inventory for the benefit of the next of kin, or wheth 


 Itextends to creditors. The 31 Ed. 3. flat. 1. c. II. ! 

21 Hen. 8. c. 5. and Ch. 2, do not gxtend to refiduary HM 

gatees, but is expreſsly tied down to an inteſtacy, fo h 
that caſe is out of that ſtatute. As there have been caſes c 


ra 27 


* 
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in the funeral, which is only 31. more than the law allows 
here the deceaſed dies inſolvent, Sy Tar 


ot intend to give the ordinary juriſdiction either in reſpe& of 

unds, or perſons, larger than what he had before. The 
und, over which he exerciſed a juriſdiction, was that which 
ould not be appropriated to the debts. The account was 
ot to be litigated by any body, but was to be implicitly re- 
ied on by the ordinary. Before the act of parliament he was 


ament he is to account by a particular time, The third 
lauſe directs to whom the ordinary ſhall compel a diſtribu- 
fon, the widow and children, and not amongſt creditors, ſo 
hat the defendant Benſon has no pretence to come upon this 
fund. ' A creditor is not within the view and intention of this 
act of parliament, and his proper and ordinary remedy was 
Wat law, and not in an eccleſiaſtical juriſdiction. He cited the 


$82. 13 


tion to the Eccleſiaſtical court, they can only compel the ad- 
miniſtrator to exhubit an inventory, and when once exhibited, 


muſt take their remedy at law. But in the caſe of the next of 
tkin, after the inventory is brought in, they can proceed in 
that court, and compel the adminiſtrator to diſtribute accord- 
ing to the ſtatute, FS 3 ue. | 


Mr. Attorney-General council for the defendant Benſon. 
Mr. Benfon is a creditor of the late Mr. Hudſon for 300]. 
who gave him a bond to ſecure it in the penalty of 600/. on 
the 26th of March, 1741, he left a widow the defendant 


ſer. "There was an application by the defendant to let him 
probable ſhe would not have done, but upon an apprehenſion 


ſers to appraiſe the inteſtate's goods, which they valued at 2804. 
and upwards. This appraiſement was taken ſome time after 
the widow had been in poſſeſſion: ſhe gave the common ſecy- 
i, and the plaintiffs were her ſureties. The adminiſtratrix 
eaded to the defendant's action ſhe had aſſets only amount- 
ng to 557. ultra what ſhe had already paid. The jury find 
2261. beyond the 551; and ſo he became entitled to both ſums, 
Doctor Ward the ordinary aſſigns the bond to the creditor, 
who brings an action againſt the ſureties, and who joey il 

„„ | - 4 ſue, 


0 deliver an inventory when called for; but by the act of par- 


caſe of Brown verſus the archbiſhop of Canterbury, 1 Zutw. 


Mr. Owen of the ſame fide. Upon the creditors applica- 


the Eccleſiaſtical court can do no more for creditors, but they 


Mrs. Hudſon, who in point of law was entitled to admini- 
take out adminiſtration ; Mrs. Hudſon refuſed, which it is 


there were afſets ſufficient to pay the debts. He ſent apprai- 
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Mr. Clark of the ſame fide. The act of parliament d . 
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_ ſhall have ſatisfied Mr. Benſon as far as the aſſets will go. H 


ſhew ſome equitable principles diſtinct from the principles 


are very clear, and ſaid there ought to be an extreme plain 


[252] 


therefore obliged the adminiſtrator to bring in an inventor}, 
and to fee that it was diſtributed in payment of debts ; an 


| fue, but made no defence, and ſo there was judgment for x 
dant Hudſon may indemnity the plaintiffs for being furetiey, | 


out of this prayer of the bill. 


| Lord Chancellor inclined to think the general reief vn 
inconſiſtent with the particular relief, but directed Mr. u, 
Werne general t gm. 0287 01, Ha 


away one great ſecurity the ſtatute intended for creditors. The 
flirſt queſtion is a mere queſtion at law, what is the con. 


the ſun, before a court of equity would interfere. 


to grant adminiſtration, and bound him to pay debts, and fot 


Caſes argued-anil determined © 
plaintiff, ' The relief prayed by the bill is, that the. deſeg. 


in the bond, and for an injunction againſt Mr. Benſon till a 
account is taken between them and Mrs, Hudſon, and till ſx 


infiſted that the point made by the other fide, cannot ar 


Mr. Attorney-General: This is a queſtion of great al 
ſequence, and if determined for the plaintiffs, would take 


ſtruction of the ſtatute in regard to this bond. They mul 


law, for the ſtatute has given a legal remedy, and leave 
equitable remedies upon the foundation of equitable prince. 
ples. He obſerved firſt upon the words of the ſtatute, which 


intent to overturn the words. The condition of the bond i 
that the adminiſtrator do make or cauſe to be made a trut aw 
perfect inventory of all and ſingular the gods, chatiles, and 
credits of the ſaid deceaſed, which have or ſhall come to th 
hands of the adminiſtrator. If the ſtatute had intended that 
a creditor ſhould not have the benefit of the inventory, why 
did not the ſtatute ſay it? When words are ſo explicit and 
plain, they muſt make the intention of the ſtatute as clear s 


The ordinary at common law might have diſpoſed of the 
whole to charitable uſes, and could not be compelled to grant 
adminiftration, or was even ſo much as obliged to pay debts; 
therefore the ſtatute of Ed. 3. and Hen. 8. gave him a poet 


that reaſon it became extremely material for him to ſee the 


erſon who was to adminiſter pay the debts. The ordinary 


this was the occaſion of a number of caſes in prohibition t0 
prevent the ordinary from applying inteſtate's effects other4 


wiſe than in the payment of debts: This gave riſe to ti 1 
ſtatute of 22 Ch. 2. relating to inteſtate's eſtates, in order 1 l 
ſettle the difputte between the eceleſiaſtical and common h Wh? 
courts. Who are the perſons that are firſt and principally * 
— en ee 


; * 
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rofted in the eſtate at Jaw ? Certainly the creditors! The 
be ys the. adminiſtrator {ball bring in a true and juſt a 
counts Is not this a reaſonable uſe for the legiſlatures com 
pelling adminiſtrator to bring in a true inventory? thy 7 ö 


He jnfifted it was more reaſonable to do it for a creditor 
than for the next of kin. Fo ſhew this has been eh ho 
he practice, what Mr. Owen mentions is firong for the 
W-reditor, if the meaning of the act is, that a creditor ſhalt 
nat make uſe of any inventory, or be entitled to any, benefit 8 
tom it, they might. as well in the firſt inſtance apply to a 
court of law for a prohibition, to prevent the creditors, com- 
pelling the adminiſtratox even to bring in an inventory. TO 
ya creditor is to haye a benefit from the condition of the 
bond, and not from the ſecurity the penalty, is an abſurdity. 

The inventory is merely an aceount of the eſtate of the in- 

telate, hut an account before the ordinary is an account of 

money expended by the adminiſtrator, and how he has 
— ooo e bib 1 

Tord Clrancellor. There is no doubt but the archbiſhop's _ OED rar 
commiſſary the obligee may affign a breach in not delivering by eee 
a true and. perfect inventory, * and even without citation, oblig e ofthe | 
and nothing elſe appears at law, and there muſt have been a boad moy of 
judgment for the ordinary, becauſe no doubt there was a bt 1 

breach in not exhibiting ſuch an inventory. What the perfect invento- 


E © + 


%s Www ww = 


_ 


Rep. p. 1137. The plaintiff declares on a bond in the detinet, againſt the de- 
ſendant as adminiſtrator during minority with the will annexed, and upon 
chem the condition appears, to be, for exhibiting. an inventory and duly ad- 
miniſtering by paying debts and legacies. The performance of all which the 
defendant avers. The plaintiff replies, that he had not pad a legacy of 1500l. 
though he had more than ſufficient to pay all the debts, to wit gool. and on 
demurrer it was objected, that this was a void bond, not warranted by the 
ſtaute of 2 Hen. 8. c. 5. (nor by the ſtatute of 22 and 23. Cha. 2. c. 10, for 
neither of thoſe ſtatutes extendeth to adminiſtrators during the minority of an 


* In the caſe, of Folkes and Dominique in Newman's edition of Strange's 


1 exerutor) nor yet by the common law; jor that it requires the adminiſtra- 
er tor to pay legacies according to the eccleſiaſtical deciſion, and. ſhall be taken 
rss be obtained by coercion. Oa the contrary, it was argued, that this not be- 
0 = Ln an inteſtacy (nor in a caſe where an executor refuſeth) is not within the 
ates, it is true; but it is to be ſuppoſed as a reaſonable bond taken by the 
ſy Curſe of the Eccleſiaſtical court, and though formerly it was diſputed, yet it is 
Yen. leitled, that they may compel difttibution; That here the breach is al- 
d gned, in non payment of-legacies, of which they have undoubted juriſdic- 


tion; and if it be good in any part {being a bond at common law) it is enough, 


to And it differs from the caſe where part of the condition is 2gainſt a ſtatute, for 
ad void in toto. And. per. cur. theſe adminiftratiprs are not within the 
” Lehe god therefore we deny a mandamus ; we mult therefore conſider it as 

i bond at common law ; and then/ic is ſufficient if it be good in that part on 
10 Which the breach is aſſigned; ds we think it is; aud we cannot take it to be 


thend- by coereion, the plaintiff muſt have judgment. | n 
N council 


* # * 
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D 253 ] council for the plaintiffs and for Mrs. Hudſon aim at wou! Wl 
* nd even have been right, ſuppoſing the ordinary Doctor Ward he 
dans de, aſſigned for breach ee vary of the creditors debt, 


on, and there | 

muſt have been The Eccleſiaſtical court underſtand no more by an account x 

judgment for than ſome account in nature of an inventory, and depends | 

the ordinary. . — þ 2 FFF 

Ph only upon the particular wording of inventories by admini. 
ſtrators. The caſe principally relied on is the Archbiſhoy of Wi 


Canterbury verſus Wills. | . | 
The ordinary The ordinary, after an adminiſtrator has exhibited an in. | 


he ao compel ventory, cannot'compel the adminiſtrator to account, but it 
Toy to account, muſt be ad inſtantiam partis, and therefore the inventory and 
e be account are as to the ordinary the ſame thing. Vide Wheeler 
artis. berſut Wheatly, December 5th, 1723, before lord Maccleſ. 
field. What the defendant Mr. Benſon aſks is, that this 

bond, upop which the penalty is recovered, may ſtand only Tl 

as a ſecurity for what is juſtly due to the creditor. The ad- 

miniſtratrix to be ſure cannot now diſpute the verdict, which Wien 

finds ſhe did not adminiſter the whole aſſets, and ſheis WF: 

bound by a verdict which has unravelled a matter, and it is Wi 

no excule to ſay that the verdict was without defence of the WW: 
adminiſtratrix, for that is rather a conſciouſneſs that ſhe had 

no defence. Therefore the court will not think it proper to 7 

8 50 have the whole account taken over again, or to alter what ure 

has been found by the verdict. The caſe of the ſureties is uur 
not at all better, for, as the verdict was obtained againſt thi 

adminiſtratrix, who was the proper perſon to try it, it would A 

be hard to have this tried over again, in as many actions 25 le: 

the plaintiffs pleaſe. His lordſhip ordered an account tobe WF E 

taken only of what was exhibited upon the inventory, and BS in 

the verdi& to ſtand as a ſecurity for ſo much as that ſhould an 

fall ſhort to ſatisfy the defendant's principal and intereſt on lis WS ap 


[L 254 ] Guidot verſus Guidot, between the Seals, after Ti- 1 
een ier 0: 1c) 009 


| By articles pre- T* bill was brought that the defendant Mr. Guidot mi Eis 


vious to the f 2 4 os * 
marriage of A. account for 4.000l. and intereſt fr om Auguſt 17 355 and 


OT that the defendant Mr. Child may account for 1800“. and fend 
a1ntiit, recit- r Pe STI 1 P46 . | IM 

ng her er intereſt. 3 „ | 4 

to be 2800l. and - 78 R : 3 1 6 
that the defen- -- By articles made previous to the marriage of Anthony Gu The 
dant as an ad- dot (the defendant's brother) with the plaintiff, recitng ne 28. 


' vancement of *:: Nr 1 1 | | \ ade 1 
ge. her portion to be 28001. and that the defendant, as 4 out 
his brother, = Wee P war Bop fey — | 5 90 vancement alequ 


5 
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te ancement of his brother, and for a better proviſion. for had agreed ”w 
| . the plaintif and the iſſue of the marriage; had agreed to Pay 2 > 


was agreed to 


« pay 4.000!. it was thereby declared and agreed, that the be laid out inthe 
k 28001. and the . ſhould be laid out in the purchaſe of * agg of 


| bw ter x 3 | in 
lands in Great Britain, or in ſome church, college or RS 


k other renewable leaſe, to be ſettled to the ſame uſes and college, orother 
truſts as the frechold and leaſchold eſtates (which Antho- 7enewableleale, 
ny was ſeized and poſſeſſed of) are appointed to be ſet- the fame uſes 
« tſed, the laſt limitation to Anthony and his heirs, and un- as the freehold 

k til a purchaſe could be had, in truſt for the truſtees to put gd leaſehold 


| I -- eſtates, which 

aut the ſaid money upon mortgages, or on government or A. G was 

+; other ſecurities, and to apply the produce as if lands had fciſed and poſe 
RESET _ | i | | , 

4 been purchaſed. 4, | # appointed to 
„„ 6 de ſettled; the 
CCC l 5 luoſt limitation to A. G. and his heirs. 

The 28001, and 40001, have never been laid out in land, but remained in money toA. G. “s death; 

de by will deviſed all his freehold, leaſehold and copybold lands, lying in Iſlington, and in 

kfeldin Hampſbire, or elſewhere, to the plaintiff for life, and after her death to the deſen- 

ant and his. hes; and his perſonal eſtate, after paying his debts and legacies, he gave to 

he plaintiff, and made her and the defendant executors. 35 

e 28001. and 4000l. mult be laid out in the purchaſe of lands of inheritance, or in church 
r lenſebhold, for the court was of opinion, if there had been only a general deviſe of his lande, 
his money would certainly have paſſed. „„ „„ . 


| The 28007. and the 40000. have not been inveſted in the 
urchaſe of any freehold or leaſehold lands, but the ſame re- 
abel ia money to the death of Anthony Guide t. 


Anthony. Guidot by his will * deviſed all his freehold, 

leaſehold, and copyhold lands lying in Iflington, and in 

Elsfield in Hampſhire, ot elſewhere, to the plaintiff dur- 

ing her life, and after her death to the defendant Guidot 

and his heirs ; and as to his perſonal eſtate of what nature 

d Kind ſoever, he gave the fame to the plaintiff, paying 

his debts and legacies, and made her and the defendant 

The plaintiff inſiſted that the 9800. and 40001. ought to U 255 ] 
taken te be part of the teſtator's perſonal eſtate, and that © © 
tis entitled thereto as part of the refdunm of ſuch perfonal — 
ite bequeathed to her by the teſtator's will, and that the 

fendant Guidot had no power to make any purchaſe with 

fe two ſurns ; it not being the intent of the articles. 


The defendant Guidot ſubmitted to the court, whether 
£28001. and 40001. being a marriage portion articled to be 
out on land, is not in this Court conſidered as land; and 
0 11 does not belong to the plaintiff, nor is included 
Vox. III. 6 W in 
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Auguſt 6, 1740, and 1 P. Vins. 172, an 
| Mallabar, Caſes in Ch. in the time 0 
Rolls 725..and Curling ver/? ſus May, 
lord Talbot; 
it is doubtful, whether it ought to be conſi dered as money q 
land, this court will not interfere; and they ſtated i it thus: 


A. gives 500l. to B. in truſt chat B. ſhould pet 


A. gives Pl 
to B. in truſt, to ce 
lay it out in the 
purchaſcofland, | 
or on good ſe- cc 
cutities, for the cc 
ſeparate uſe of 
his daughter, 
Her heirs; execu- 
tors and ad min- 
iſtrators; ſhe ba 
dilied without if- 
ſue, before the „ 
money was velt- cc 
ed in a pur- 

chaſe; on a bill aft 
brought for the ( 
money againſt 
the heir of the 

_ wife by the huſ- 


ec 


c 
cc 


c 
ce 


in the bequeſt 'of perſonal eſtate; and Ikewile leaves it to the 
judgment of the court, whether theſe ſums ought not to h 
laid out in the purchaſe of lands, and n to FR uſes > 
the marriage articles and will. L 


tors, and died in 1729. 


(e 


„ againſt the heir of H. and the money was decreed to the 


obſerved, but it is not reaſonable. now to 
5 heir or adminiſtrator, or the truſtee, liberty 


Caſes at 10 and determined 


The council for the plaintiffcited Soreſby 220 Holing 
t Ma abar Verlu 

78 Talbot 78. 0 

Term 8 Geo, 2. dein 

the laſt aſe with an intent to ſnew, that win 


ſame upon a purchaſe of lands, or put the ſame out a 
good ſecurities for the ſeparate uſe of his daughter H. (the 
plaintiff's then wife) her heirs, executors and zam 
In 1731, H. the daughter di 
without iſſue before the money was veſted in a purchak; 
the huſband as adminiſtrator brought a bill for the mon 


adminiſtrator, for the wife not having ſignified any inten 
tion of a preference, the court would take it as itis found; 
if the wife had ſignified any intention, it ſhould have bee 
give either her 
to elect; fot 
lord Talbot faid, it was originally perſonal. eſtate, and je 
remained ſo, and nothing could be collected e the ni, 


band, it was de- 
creed to him, as 
it was originally © 


Pats,” Mr. Attorney General cited for the Aelendant the akd 
eek 

and cheteflatony Linguen e Se Prec. in Ch. of 20s and I 525 12 
principal inten- 172. | 


ion with regar ode 5 

GN ited Saen ©: Bhs! enz earths en 

2 from ſums are to be conſidered as money or land? ] ſee but ſeſ 
. little doubt in this caſe, (and 1118 Nr. 3 


from going « on for the defendant. a 


er en ih The articles ſay, it, mall be 255 out 1 le! 

2 256 1 lands of inheritance, or in church, and. leaſehold... Thad 
court. muſt take it to be the one or the other; and. during i 

life of the huſband and the wife, if laid out, it muſt have bes 

in one or the other. No ſort of election was made by 

huſband; then at the time of the will, and his death 

ſtood in equity as It did in the articles, either to be laid oi 

_ tixehold or leaſehold ; and therefore this court will call it ol 

0 pr the other, according to the rule in equity, 20. what l 

Non ea to be done, mult. he D ms done. ie 17 0 


S 


as to what was the teſtator's principal intention. 


4 . n n T * * 3% TINY | £ | 
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272 Daun! $055 85.4 020 ET e e fs jo 
been for:the.locality, eſtates in. Middleſex and Hampſhire, no - 
doubt could have ariſen; but then follows, or elſewhere, 

which is the moſt comprehenſive word he could have uſed. It 


=> +a & ©@,* 


mutation of this 
court is changed 


diet; orin the dioceſe of the mettopolitan, if he was poſſeſſed into land. 


a mortgage; and therefore the word elſewhere certainly taxes 
Prim Then I muſt conſider it as laid out in one or the other: 


much an objection upon the loeality 2s ir the preſent. x 
"II $35 00712 If lng 2180 


14 
— : 
laid 
1 1001111 


8 e ſcho!d ; tor if there had beeen only a ge- 

. deviſe of his ſands, this money would certainly have 

ö haſſed. * . EE a | | N 

t Ne for2ebor Ä P fo no bla VP iN 8 
5 Caſtledon verſus Turner, July 27, 1745 [ 2577“ 


e ILLIAM Wetherby by his will fays, I bequeath Ce 86. 

my lands toimy wife Alicia during her life, and after W. bequesths 
ter deceaſe I give the lands to Margaret Dinton, niece to Vile for le, 5 
m fad wife 3, Item, I giye the ,uſe of 5001, ſtoek for and du- and after her 
rg ber natural life, but after her deceaſe, J give the 5000. decesſe to M. 


Ur * > = #14 * 2 AP : | d. ni 18. 
mong the brothers and ſiſters of my ſaid wife. Mr ſolici- NS: 
pr-oeneral for the plaintiff the, niece, who claimed 5001. ſays, item, 1 

id, ;that parol evidence cannot be admitted here to explain Sve the uſe of 


eee „ 500l. ſtock for. 
e teſtatoxꝰs intention, according to lord Cheyney's caſe in ber natural life, 


4 68, The words in this Will are equally applicable to but after her de. 
ne perſon a8 another : l N d1 * ſ ff 6e ] > w £4 4 Þ | „ 44 ceaſe, 1 give 
a CARAT as another, and not ſufficiently certain that it be- the pod eg 


* ws ; 0 , 
[TEL AF GEE Fg , 1 2 4 8 
4 4 4 5 4 * 2 . =» « : \. Þ * 
— — 4 4 1 N 12 288 * = 2 2 A cl * _—— 


ad „ 6 — _ — — 


e 


. 
mn — 


LOI 
* 


3 


57 martiage articles. 3 e ee eee 
W enabe articles. 7 iſe's portion, together with 70ol. - 
be added to it by the ag le be Ka Satin the A N of 


. ' 4 
: *** .* 1 4 Ga © a. > 
„„ 2133 UB 2» DQESUITTC a 


by ids, to be ſettled im ſtrict ſettlement, with remainder in the uſual form to 
ug ders of the buſband ;. before any purchaſe made; the huſpand dies without 


ier baxing firſt, deviſed his perſonal eſtate, which was of | 
ens eit gevileg his perional elt was of greater value than, 
11 but without taking notice. of it, to his wife, and his real eſtate to his 
"ary 3 whom e. his heir at law: this money ſhall in a court 
de looked upon as land, and the deviſe to the wife, Which Was of» 
gr value, as a latisfaction thereof, : Prec. in Ch. 400, 5 : 9 5 hs 


* 


wann 


| G 8 ” e longs 


# 


is.aid the lands do not lie any where, for they are not yet pur- : ; 
C Nc St Ne „„ c Fe 0. 


226 5 Caſes argued and determined 


wong mywiſe's Jongs to the wife or niece, It has been e when 

N _ there are introductory clauſes with the word item, they 1 

viſe, and not cn — 1 5 9 2 . to the wife, is 

the niece, is eſcriptive of the on, and therefore in zrammatical ( 

22 = Fes wo the wife i 105 the laſt antecedent Tg as it 1 

— conjectural only that he meant the wife, the court can 
determine wills upon ey only, but mult be willy 
the uncertainty, 


In Cheyney's caſe, 2 deviſe to ike ſan of a perſon, "ol k 
had two ſons, held to be yoid for the apo 5 


M.᷑r. attorney- general council for the wife, argued, tu 
from the beginning to. the end. of the will, __ not one 
word but what is applicable to niece, ar wife. Her is aN. 
lative word, and muſt refer to ſome perſori Who was mend 
oned before, It has been ſaid it gannqt mean the wife, he. 
cauſe ſhe as not the aſt antecedent ;. and I am ſure as-to the 
niece it may be as well to. a ftranger. - But I apprehend hy 
throughout is applicable ta the wife; he cited the caſed 
Tomkins verſus Tomkins, lately before Lord Hardwickt; 
tere was a deviſe of 50% a piece to three children of A. an 
A. had four, and tis f ;aſhip decreed Td to each ASE fo 
children of A. notwithſtanding,” | | 


[ 25 : Mr. Weldon of the ſame fide Neſs e uk of 
I Hodgeſon, 2 Vern. 593: 1 1 7 Db . 


Lord Chancellor. If there is an abſolute want, or: anl. tn 


fon of of A E in 2 will, how, no Nl aden can enz 
admitted. 51 


Mr. Soliditor-Geheral's PTY Me: 1 yy | 
the court muſt determine whether it is one or the othert ; 
| 2 probable conjecture. 1 differ with him as to'the 15 
evidence; and upon ſtandard rules laid down, in Che 
caſe, be ſhall haye it whom the teſtator intended ſhoul a 
it; and not being certain whom he intended, it was held 
A1 be void. There has been no authority cited to impeach ths 
rule. The caſe of Tomkins ver/us Tomkins is not patall 
For it did nat fix which of the three children ſhould tak 
but that the word three, was ſurpluſage ; and the court & 
termined the teſtator miſtook the nu mber, and that the be- 
queſt was 500. apiece to the children, That Iten is inf 
ductory of a new clauſe, and divides, ſo far from cone: 
ing it with the precedent. Suppoſe it had been for nat 
life only, who could it be conſtrued to mean then! * 
dition of her only ſhews he meantea woman infra of 


Oe” Lox 


in the Time of Lord Chancellor Hardwicke, 229. 
8 e n 4. bk + bad f E 5 — 
Lord Chancellor, I am of opinion this is ſuch an omiſſſan Aer 


i is not proper to be fupplied by parol evidence; for nt nad i 1 

:thitanding, Where a perſon” has two ſons of the name of an abſolute 
ahn, it may be ſupplied, yet not where there is am abſolute ine , 
miſſion... Then it muſt be determined hy the conſtruction plied by pardi 
f the will, and there is no rule of law that prevents ãt from: cvidence. 
xing ſhewn by the conſtruction of the will itſelf. Firſt. 
nider it the clauſe, Item, I give the uſe of 5oot, - 
bock for auc during her naturallife, Ec. It has been feht. [ 259 
admitted on the part of the plaintiff, that the words for ber 


natural life do import he meant ſome woman or other. Then * e 
oalider the word her, it muſt be a word of reference, and Ns 
but two perſons are named in the will; if right in my firſt ji 


reaſoning, it muſt mean either wife or niece ; to be ſure her 
does not name the perſon, then ſhall it refer to the wife or 
niece? Though the teſtator has faid no more than her, I ami. 1 
(larly of opinion for the wife ; for the wife is the laft men 
tioned andthe laſt antecedent.” The intention of the teſtator 

x plan, de had no relations of his own for whom hi had any 

Yregard, and therefore conſidered her relations às his Own. 

fore the wite herſelf? 7 F 


It is true the words te her w/e are left out inthe beginning 1. f, not necec. 
of the firſt claufe ; but Lam not! fatisfied the word Item muſt ry eee e 
be conſtrued as independent of the preceding clauſe. Put it item in a wi 
into Latin do ureri mee the lands and houſes, and then af- ry *r . 
wards da £9 lego the 5000. fbek, che latter words would pendent of the 
have been clearly in that language carried back to the former preceding 
words my ift. 1 


| L aht T1077 * ; 4 # 4 E 1 7 . | | 

Tb manner of the diſpoſition. under this wilt muſt be taken The wife uss | 

notice of; Who is the teſtator principally taking care of for her the perſon the | 

ie ? Why, the wife. : He muſt naturally mean her for whom deſtator was 

had. before been ſecuring the lands for life, The word Pon Pany ef. 

"ye | eee Aud Felt 5 | g care of, 
m every part of the will beſides means the wife, conſi- add chereſore 

ec her as the woman that he was taking the moſt care of, be is naturally | 

aud had her in his view, zer i dex. T E os 7 
Therefore, I am of opinion the wife is entitled, and de- 

creed accordingly, | 18 885 . 


wry —- S _ 


1 Ss AX 7 1 


. . [ 260 | | 
A. Tod 2 gives to the defendant his wife the whole 
* wrplus, but if ſhe-ſhould marry again, then that ſhe .. 
e "8 Pay wife the whol . 
loud quit and "deliver up half of the ſurplus of his perſonal ſurplus of hs | 
rise MEL G6 Jae OY 27 eſtate periogs) eſjate, _ 4 


A. gives bis 


ba N . 
ut it ſhe mare 


17. 1 


| 
i 
| 
N 
4 


2 


. beige then eftite to ile h the APRON? $. brat ler and, His h 


live 
up Falk is re chat! he e ſhall call ker t to an account 1c tor or the ſame. * 
bro er, and i 1 14 111 19 * 9514 Wd 


228 . el arg ut and {ana 
heir al 


"F nah 


; bei A bill The bill was brouglit in the breſene cab ſor an account if 


brought tp. 15 the moiety, and an a E25 - whether the ming vg 


e 2 GER 
ſhe is mafia mamied again. S119 34 #£} 30 9197-08 £4 351909 big; "0 


ſhe demurred to 


the diſcover The defendant Fenn to 12 : every, 3 as not. 
as it would e. obliged to diſcover, what would ſubje& her to a Fe 


Ject heradz for- 


Tow. This The defendant's couneil cited Monis ver ſus Monis, 2 0. 
— * —— Rep. 36. and Clancy verſus Tahourdin, before Loi 


ever of an eſtate, Hardvicke. (2 Tr," Ait. 392. Nb if Ny A * Jede 
ſhe muſt ſhew 112 
he has per- "Lord Chancellor. The "caſe. of n That 


formed the con- din Was .exprelsly..2 5 of. the 1 3 and there 


dition; and th 
en ee the, NN Was, a father, ha is bound py nature to provide 


over- ruled. forac hid: „But, Der this caſe, here the teſtator gits 


_ wife the, Whole Werte of his e eſtate, if ſhe.does nat 


marry again, but, if ſhe does, he, ju Has, YET one moet) v 
his own molke and. 1 8 __ 1 ſhall account for it u 


him. Then conſider t N 3 That the, was making for 
every branch of his family ; it is within the. rules and di. 
tinctions in former caſes ; where it is a conditional limitation 
over of an eſtate, there the perſon muſt ew that they have 
performed the condition, and: cannot demur to 4 br for; r 


* "> 799 51 


1. 5 s dlſcover of ity, thu Somarar ons vorrat 

1 oy an -16 1. — 1 bite 221 Ol. 4 De 2 br + D* 17 Di Fer. TH 
7” 1 % moot eie Smith, October , 27537 e 
9199917 747510! 9417 01 Bothe Cauſe: Petitions! W mo th 


iz; 


A. had aninter- | P U RCHASE R from an huſband of 8 interel u 
_ eſtmnew South 1X new SGuth-Sea annuities duting His life, rernainder to 


Sea unnuities 


during his lee, -other! perfons, (Which Bad beer 1-0! ginally > ſechifed upon Fl 
and dies before mortgage, but by order ef this equrt had · been transferred u 
peer be. government ſsgurkies) ] iußftedz, ter notwithſtandinz de 
comes due; the: huſband: died before the Ohfiſtetias half year became due; qt 
parchaſcrof that he was intitled tô be paid proportionably, at the rate of 


A. 's intereſt 1 
his 2 in four per cent. for the time the twſhard lived, NY 
theſe annuities, ſummer to the day of his dest. - gw" e 


is not intitled to 


had 


the Chriſtmas dividend, . : yt 5 Q h 


L261 5: 
Had it continu · Lord Chantellor. If it had continued 4 Aeta the 


| ed a mortgage, purchaſer would haye been intitled to the demand he noy 


the purchaſer 


would have makes, becauſe there intereſt accrues every day for farbeaT« 


been intitled to ance of the principal; though notwithſtanding it is uſual W 
his demand, lor mortgages to make it payable half. early. 


there intereſt ac- 
cries every day for forbearance of the principal. 


5 Ba 


me of Lord Chancellor Hardwicke. 
il the Time of Lord C19 HE RE 2,41 


But South-Sea annuities are by act of parliament conſidered 
merely asinfuities; and therefore the purchaſer here is no 
more intitled to receive” the half- year's dividend | which did 
not become due till after the huſband”s death: than he would 


in the caſe of u common anfiuity payable half-yearly, where 


cheannuitant (in whoſe place he ſtands) dies before the half- 
| year is comp ted. . 8 5 Winnt enn ; | 


£\ 


Toomes verſus Conſet, October 25, 1745. 
HE end of the plaintiff's bill was, to be let into paſſeſ- 


which had been granted for ſixty years, as a collateral ſecu- 
rity being expired; and that he may have a recoveyance of 
the ſaid premiſes, and that the recognizaice the ſecurity for 
the-3,500/. the money borrowed, may be vacated, or ſatis- 


fiction thereof acknowledged upon recore. 
bill, prayed to be let into poſſeſſion, and that the ſecurity might be vacated 


eltaic in queliton, and poſfeſſion or payment of what ſhall be found due, 
* " W's S. 4 4 ; 4:4 © f f : 


Lord Chancellor. This court will not ſuffer, in a deed 
lof mortgage, any agreement in it to prevail, that the eſtate 


whatſoever ; and the reaſon is, becauſe it puts the borrower 
too much in the power of the lender, who being diſtreſſed at 
the time; is too inclinable to ſubmit to any terms propoſed on 
the part of the lender. This, it is inſiſted, is become irre- 
deemable by the length of time, and other conſiderations. 


12 of the premifes in queſtion; a leaſe of a term 


* 


become an abſolute purchaſe in the mortgagee upon any event 


229 
South Sea annu- 
ities are by act 
of parliament 
conſidered 
merely as ſuch, 
and are exactly 
in the caſe of a 
common one, 
Payable half 
yearly, where 


deute aanuitant dies before the half. year is completed. 


3-224. 
Cas: 89. 


A leaſe of 
ſict/ years, 

which bad 
been grant. 
ed as a collate- 
ral ſecurity to a 
recognizance, . 
for 3500]. being 
expired; the 

plaintiff, by his 


| n e vacated, or ſatisfaction en- 
tered on record, The account directed to be taken of the rents which have accrued ſince the ex- 


piration of the leaſe, and received by the defendant, and to be deduRted out of the principal, in- 
tereſt, and coſts, and the plaintiff decreed to be intitled to a conveyance of the inheritance of che 


[ 262 J 


| WHT iz court makes a diſtinction in the caſe- of a collateral 
, (urity, to indemnify a perſon in the purchaſe of a term. 
0 Theſe collateral ſecurities lie out a great length of time, and 
lere is not the ſame inconvenience as where a perſon has 
een for a long time in poſſeſſion of the mortgaged premiſes, 
ad & difficulty ariſes in taking the account; here there is no 


lificulty, for the account to be taken is only ſince 1739, af- 


em of twenty-one years, and as che poſſeſſion of the pre- 
nies could not be come at till the effluxion of theſe terms; 
bey might conclude that the collateral ſecurity extended to 
be term of ſixty years, till they had conſulted with council. 
| o dill has been brought to compel them to redeem, Or 
„„ -Souftneb oft 10) mofforherttt to wow wt ot 


er the term of ſixty years was expired, and alſo another 


eie eee. itz. 
Lord Hardwicke declared, that the plaintiff was intitled to 
conveyance of the inheritance of the eſtate in queſtion, and 
to 


„ | Off eee, 
dio the poſſeſſion thereof, upon payment of what ſhall be fon 
due; and directed the maſter to take an account of the fe 
of the premiſes in queſtion; which have accrued ſince the ei. 
pPiration of the leaſe of the 6th of November 1658, and bern 
TlͤeƷeceived by the defendant; and that what ſhall be eoming a 
80 account of the rents; be deducted out of what ſhall be found 
Aue for principal, intereſt, and coſts. 
| Carx 90 Jeſus College verſus Bloothe, Michaelmas Tem 
Bill for a fatis-, F f H E bill was brought to have an account and Catisfa&on 
2 T for waſte, in cutting down trees, againſt the defendut 
g down Fa ' a | ) 
trees, agaiſtan an aſſignee of the leſſee of the college, after an aſſignment u 


allignee of the te an the waſte | | . | 
dee of the col · N. 3 d for the n done before aſſignment | 


Jege, after the aſſignment, and ſor waſte done before the aſſignment after the eſtate of the teu 
that cut down the timber, is determined by aſſignment; 2 bill cannot be entertained merely x 
| n, without praying an injuntibn, 1 5 

Lord Chancellor. Upon the opening of the caſe, the bil 
ſeems improper, | and an action of trover is the remeh, 
Where the bill is for an injunction, and waſte has been 1. 
ready committed, the court, to prevent a double ſuit, wil 
decree an account, and ſatisfaction for what is paſt, $, 
upon bills for diſcovery of aſſets, the court will decree an: 
count, which the party is entitled to here, and is incident 

h the other relief. r 5 2 Fg 221 | 1 
{ 263 ] Let precedents bo ſearched, for if there are any I vil 
| follow them; but if none, I will not make one: his lord: 
ſhip adjourned it to the firſt day of cauſes after term; and 


upon that day, Mr. Hoſkins cited for the plaintiffs, 1 ”. 
Tims. 406. Biſhop of Wincheſter verſus Knight, and 2 
Ams. 240. Whitfield verſus Bewit. _ 


Lord Chancellor. The firſt queſtion is, Whether bi 

_ ought to be entertained merely for ſatisfaction for timber ci 

down, after the eſtate of the on that cut it down is deter 

| mined, by aſſignment or otherwiſe, without praying an i 

junction. I am of opinion they ought not. Waſte is atm 
and the remedy lies at law. „F 1.0 f 


nne the In an action of waſte, the place waſted is recovered ; in! 
place waſted is action of trover, damages. f 503 ee een es A 5 


xecovered, in | ; a Po rat: =#TE 2 9 4 
aa. The ground of coming intothis court is, to ſtay the alk 
To tay the and not by way of ſatisfz-Rion for the damages, but by 9 


1 waſte, and not | - hich courts. af law canndl 
dvd“ of prevention of the wrong, which courts af law cal 


In the Time of Lord Chantellor Hardwicke. 231 
J in thoſe inſtances where a prohibition of waſte will not neon th | 
riftly lie. 5 


this court. 


gut in all theſe caſes this court lias gone furtlier, merely 
upon the maxim of preventing multiplicity of ſuits, which is 
the reaſon that determines this court in many caſes. 


Is in bills for account of aſſets, &c. that originally was The court now 
only s bill for diſcovery, which cannot be had without an Jt derte in 
account, and therefore the court will make a complete decree, bills for an ac- 
by giving the 
party his debt likewiſe, 


80, in bills for 1njun&:ons, the court will make a com- — Boy 
him to bring an aCtion at law, as well as a bill here. complete de- 
ag 8 „ ee G | „ dree, and give 
Zut nothing would tend to greater vexation than to admit the 1 
of ſuch bills as the preſent, after the term is at an end; and J sd 2 latisfac- 


| m glad to find there is no precedent, f MG non. 
It does not appear in the caſe cited out of 2 P. Mn,. that 

l Wo injunftion was prayed, I believe there was, and if fo, it is 
e common caſe. F V 


It is, beſides, different from the preſent, becauſe the [ 264 Þ 
kintiff there was only intitled to a moiety of the mines, and © 
the timber, which was the principal matter, and therefore 


EAST id * , Neri * caſe of mines, 
f mines, which they could not have done in cafes of timber. which they 


Therefote the preſent caſe is reduced to this, that it is 2 2%, 


l brought by the college to have an account (after the de- of timber. 
ter WF mination of the tenant's eſtate, he having aſſigned) of a 
e timber cut down, without praying an injunction ; and 


link it is ſuch a bill as the court ought not to entertain. 

The next queſtion is, as to coſts; and I am of opinion, as 
| plaintiff is not barred of his remedy at law, he ought to 
I colts : beſides, what the bill is brought for, is of ſo ſmall 
ve, as to be beneath the dignity of the court. 


the court. of Grand Seſſions in Wales, which has been might have been 
's, Ws OO a Arn” ta brought ia the 


Grand Seſſions of Wales, it has often been the reaſon for difmiſſing bills here. 


and give the party his debt likewiſe. | . cout of allets, 


lete decree, and give the party a ſatisfaction, and not oblige ill wake a 


il i" account. was-neceſſary, =» 

, The other caſe was the caſe of a mine, which is a ſort of — oonces 

„e., and an account was therefore neceſſary; and there are have decreed an 
any Gaſes, where this court have made dectees in the caſes account in the 


Another reaſon is, that this ſuit might have been brought where the uit 


282 iuſes argued and determined + 
Otten held, andthis is a ſtrong reaſon for diſcouraging bib 
11... here; therefore let the bill be diſmiſſed with coſts, but wi, 
out. prejudice to any remedy the plaintiff may have at lay, 


Casz %] Lloyd verſus Griffith, January 17, 1445. 
The maſter M . Lloyd, who died in 1738, had conveyed his eſe 
ay 580. 1 in Shrbpffüre to Mr. Hill, for ſecuring 23, Oo0l. te 
wochen: lame year he charged bis eſtate in"Shropfhire, and his eſa 
_ conveyance by in Anfjlefeas with” 2000. more, and the eſtates to ſtand x4 


 counſet for a 75 bs, 
purchaſet, Were ſecurity for 2 5,000. ; 


unreaſOirable;' and\ought to be ſtruck out; and having inſerted a covenant only againſt th 

ſeller's own acts, and reported, he approved of the draught as it now ſtands. I he court, 

exceptions $athe report, directed the maſter to alter his draught, by inſerting proper covenay 

from W. againit her own acts, and the acts of L. her. deviſor, as to ſo much as the will be be 
nclued bythe eltate deviſed, © | it's vhs 21 oi bog 842 

Buy two ſeveral ſettlements, executed by Mr. Lloyd ach 

_ fiderable time before his death, in conſideration; of -+4,000/ 

hae canveyed his Shropſhire eſtate to Mrs. Eſther Webb, j 

fee. By deed-poll he releaſed her from the payment d 

EEE B 

[ 265 ] «i Afterwards, by his will, reciting the two ſettlements m 

7 " Mrs. Eſther Webb, and the deed-poll, he ratifies and cow 

-—  - » firms the ſaid ſettlements and releaſe to ber; and then devil 

do td truftees and their heirs, all his manors, lands, ft 

in the ifle of Angleſea and county of Carnarvon;” to the i. 

tent that they, or the ſurvivor, &c. ſhall, with all conveniat 

| | ſpeed after his deceaſe, out of the rents of his ſaid eſtate, a 

by ſelling and mortgaging the ſame, or by alh or any the wa 

+ © or means aforeſaid, raiſe fuch ſum as ſhall Be Tufficientt 

©... diſcharge the mortgage of the lands already ſettled on Ms 

- +1. Webby, as well as all other my juſt debts ; and after the un 

'” ©” ſhall be fo paid, he gives the ſame manors, Oc. to his naturd 

fon and his heirs; one of the truſters is deadz//and the ol 

has renounced,” and adminiſtration, with the will annexed, 


1 


1 


” 


ſince granted to Frances/Newton. - 


* The plaintiff; the natural fon, has brought fir bill oa 

the truſts of the will into execution, which were decreed 

 cordingly; and referred to maſter, Bennet to take an accom 

of tlie perſonal eſtate, 2 of: the eg e and d 

perſanal eſtate to be applied in payment of the debts, i 

on ans of adminiſtration 4 1 eſtate ſhould 
de ſufficient, the deficiency directed to be made good out 
bbg/e real eflate deviſed ta chte traſtees; and if the rents 
profits of the real eſtates were not ſufficient, then the f 
i eſtates ſo deviſed to the truſtees, or a ſufficient part, [10 
be ſold to the beſt purchaſer to be approved of by the mal 


* : * 4 * % 5 ry 


x 


i the Time of Lord Chancellor Hardwicke. 

n which ſale all proper parties were to join, and the mohey 
ariſing by ſuch ſale to be applied to ſatisfy ſuch of the teſta · 
tor's debts as the perſonal eſtate and rents would not ſatisfy. 


purſuant to ſeveral advertiſements for ſale, Mr. Andrews 
4s allowed by the maſter to be the beſt purchaſer of the An- 
pleſea and Carnarvon eſtates deviſed to the truſtees, at the 
ſum of 27,0001. the, report was confirmed, and the purchaſe- 
money paid into the bank, and he has approved of the title, 
and Mr. Andrews has been let into poſſeſſion of the eſtates 

rchaſed, and a draught of the conveyance has been pre- 


owti-afts reſpectively, from Hill the mortgagee, fir Edward 
Leighton, ſurviving truſtee in the will, the 7209 traftees ap: 
pointed dy the decree in the room of the ſaid Edward Leigh- 
ton, from Mr. Lloyd the plaintiff, and from Frances 


. Newton, adminiſtratrix, with the will annexed, and with 
I covenants from Mrs. Eſther Webb, as follow, © that Mr. 
«Am, and the ſeveral perſons abovementioned, have, or 


« ſore of them have, at the ſealing and delivery of theſe 
e preſents, full power and authority to grant to the purchaſer 
« and his heirs, the eſtates in Angleſea and Carnarvon, and 


the ſame to the purchaſer and his heirs.” “ 

be is made to covenant likewiſe for quiet enjoyment, with. 

| og" interruption by Hill, &c. and by Rerfelſs or by any 
ef them, or by any other perſon or per ſons lawfully claiming, or 


tn claim by, from, or under them, or any of them, or by, 
rom, or under the ſaid Thomas Lloyd, « deceaſed, Pierce 
Lihd, ' father of the ſaid Thomas Lloyd, deceaſed, Pierce 
Loyd, "> a of the ſaid Thomas Lloyd, Pierce Loyd, 
great grandfather, Pierce Loyd, great great grandfather, or 
any of them, and that freely and clearly exonerated, &c. or by 
the ſaid Eſther Webb, her heirs, &c. and from time to time to 
he well and ſuffietently Mo harmleſs from all manner © 
firmer and other gifts, &c. po they all other eſtates, title, 
meumbrances, &. made, &c: by Mr. Samuel Hill, &c. parties 


aher, &. or any of them, or by any. other Þerfori or 
perlons lawfully. claiming any eſtate, right, . in, to, or 
out of the premiſes, by, from, or under, or in. truſt for 
them; or any of them; and likewife covenants, that the 
parties hereto, viz. Hill, &c. and al perſgns claiming from 
Heid any. eſtate in the premiſes, or from Thomas Loyd, 
a0 6 to his 


IIS 


pared by the purchaſers 1.5 covenants againſt their 


« that the faid fir Edward Leighton, &c. have a right to fell =» 


hereto, or © by the faid Thomas Lloyd, Pierce Lloyd his © 
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234 Caſes argued and determined 
Mr. Weldon peruſed the draught on the part of 1j, 
grantors, and was of opinion, that Mrs. Eſther Webb ng 
not be a party granting, or that Mr. Hill ſhould be faid 9 
convey at her requeſt, but at moſt, only with her Privity an 
conſent ; nor that ſhe ſhould covenant for the title, or fy 
quiet enjoyment, or for further aſſurance, and ſtruck tho 
covenants out of the draught. . PETTY | 
Mr. Booth differed in opinion with Mr. Weldon, And de. 
clared the draught ſhould be reſtored as it ſtood before. Th 
maſter being attended on the draught of the conveyance, te. 
ferred the ſame for the opinion of Mr. Lane, who'was of the 
ſame opinion with Mr. Weldon. The maſter being agin 
attended, was of opinion, that the covenants from Mr 
Webb were unreaſonable, and ought to be ſtruck out, ant 

therein inſerted a covenant againſt her own acts only; and oi 
the 17th of Auguſt 1745 made his report, that he approvel 
of the draught of a conveyance between the parties of th 

_ eſtate in queſtion, as it now ſtands altered. But the purchaſe 
not being content with the maſter's opinion, a caſe was pre- 
pared by his orders, and laid before Fazakerley, who was d 
opinion, that a court of equity would not compel Mrs. Eſther 
Webb to enter into theſe covenants, as ſhe is not intitled u 
the deeds and writings relating to theſe eſtates. 1 


The purchaſer took the following exception to the draught 
of the conveyance as ſettled by the maſter, BS 


[ 2657 ] For that the covenants contained in the ſaid draught df 
0 the conveyance, mentioned in the report, from Mr. 
* Heſter Webb, for the title, for quiet enjoyment, and ſu 

“further aſſurance on her part, are ſtruck out of the draugit 

“ of the ſaid conyeyance; whereas the purchaſer infilt, 

« that the maſter ought to have let the ſaid covenants from 

« Mrs. Webb have ſtood in the draught, or at. leaſt, tf 

&« purchaſer ought ta have had ſuch covenants inſerted there, 

<< as would have indemnified him againſt any latent incun- 

' *© brances made by Thomas Loyd, or his anceſtors, to tht 
amount of ſomuch money as the ſaid Eſther Webb ſhould 

e receive a beneficial intereſt from, in the eſtate in queſtion. 


Mrs. Eſther Webb did not appear by council, as not I 
a party to the ſuit. 'I'he exception came on to be 

Lord Chancellor. A great number of ſales are directed 

a decree of this court where there are no covenants a al, 

5 It has been ſaid by the purchaſer's council, that Mrs, Eſther 

Where the ven. "Webb muft covenant againſt all the anceſtors of Thom® 

| mediately un- Loyd, becauſe it is a rule amongſt conveyancers, where an 


- we 5 K 
der the perſon te ng in a family, that the vendor's cover” 
* eſtate has been long in a family, he d "ak 


ht wy ow, Ay FF, wa ww. we. 
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muſt go as far back as the firſt purchaſer of the eſtate; but 3 
where the vendor claims immediately under a perſon who naat auy further 
bought the eſtate, there he need not eovenant any farther back than from 
back, than from that perſon, becauſe whoever buys this . 
eſtate has the benefit of the covenants in the conveyance to dhe beneft o 


dor's urchaſer. | the covenants in 
the yend P | the conveyance 
to that perſon at the time he purchaſed. 


I never heard, nor do I know of any ſuch rule, 


Where conveyances are to be made by a decree of this paring as wr-p 
court, the ſettling them to be ſure, is to be by the like kind ꝗecree of this 
of rule as men of judgment among the conveyancers would court, are to 
diret, I cannot make an order upon Mrs. Eſter Webb to e ” hy 
execute any conveyance becauſe ſhe is no party in the cauſe, men of judg- 
and therefore if it cannot be finally ſettled to the ſatisfaction ment among 
of all parties, the purchaſe muſt be diſcharged, but then the re or N 
purchaſer by way of compenſation muſt have all his coſt, 7 ee, 
will conſider the covenant itſelf, „„ 

That Mrs. Eſther Webb ſhould covenant, all the anceſ- 268 
tors of her deviſqr, &c. (ſee the words in the conveyance ſet- Of opinion that 
led by the purchaſer*s council, ) would be carrying it too far, crying _ co- 
for. t would be unreaſonable to extend it to the firſt purcha- ther back has 
fer, where a family have been for ſeveral generations in poſ- to the perſon 
ſion of the eſtate, for they may have had the benefit of the under whom 


NY SOR : W. claims i 
tute of limitations and other bars in their favour, and there- Cl 


ſuſhcient. 


ire carrying it no farther back than to the perſon under 
rs, hom Mrs. Webb claims is ſufficient, and the council for the 
for purchaſer now fay they are contented with it, It is not a de- 
eie to her, but to truſtees for the payment of debts, the ma- 
ts rial part of which is an incumbranee by mortgage on the ef- 
on e given to her after his debts are paid. But it has been in- 


ted by the purchaſer's council, that it enures to the benefit 
Mrs. Webb, becauſe the truſtees have no beneficial inte- 
ll nor the mortgagee, and conſequently Mrs. Webb. the 
ui que truſt has, and therefore the maſter has gone ſo far 
to be of opinion, that ſhe ought to join in the conveyance 
making her a grantor, a | | 


i ſhe is to join, the queſtion will be, How far ſhe is to 
wenant ? There are undoubtedly a great many caſes in this Where an eftath- 
ur, where a perſon covenants no farther than their own is decreedto be 


Wert. : d for pay- 
as where an eſtate is decreed to be ſold for payment of — of debe 


2 and no ſurplus remains, the court will not require the and no ſurplus 
o covenant any farther than his own acts; the ſame lemeins, . 
8 to a deviſee, | „ 8 heit need not 


Ne covenant any 
further than his own acts; ſame rule as to a deviſee, 


But 


236 

But where the 
ſurplus is con- 
Hderable, the 
heir muſt cove- 
nant that ne1- 
ther he nor his 
immediate an- 
ceſtor, and ia 
the caſe of the 
Aeviſee, that 
neither he nor 
his deviſor have 
. done any act 80 


CASE 92. 


dee 2 Tr. Alk. 
141. Cale 130. 


day of Trinity Term next; and in caſe they could not Wh 


to be the deviſee of the whole of that eſtate, but of fo mud 


Leet the exception be allowed, and let the maſter alter th 
draught of the conveyance prepared and certified by him, . 


when he directed the bill againſt the defendant Nutt to 
_ diſmiſſed without caſts, and as between the plaintiffs andil 


termination of Mr. Cay and Mr. Thomas Stephens, 


be performed by the ſaid parties. and to be made an ode 


Caſes argued and determined 
But ſuppoſe ſuch a ſale was decreed, and after fale a 6, a 
ſiderable ſurplus comes to the heir at law or deviſee, l bellen 
there are ſeveral inſtances where they have been directed 0 
covenant in the cafe of the heir, that neither he, nor the in. 
mediate anceſtor under whom he claims ; and in the caſe 
the deviſee, that neither he nor his deviſor have done any a 
to incumber, . OD 


A good deal depends upon the quantum; for if the pu. 
chaſe money ariſing from the ſale of the Angleſea and Cy. 
narvon eſtates is 27,0007. and Mrs. Webb draws out 25,00 
for the exoneration of the mortgage upon the eſtate deviſe 
to her, ſhe may be faid to be a deviſee of that eſtate. hu 
if there are other debts beſides the mortgage to be paid, tht f 
are a charge upon that eſtate, then ſhe cannot properly bei 


as is left,after the debts are paid, 


Lord Chancellor propoſed to refer it to ſome eminent con. 
veyancer, to conſider whether the covenant required of Mr, 
Webb is an uſual cayenant, but her council refuſing, mak 
the following order, «ts 3 


inſerting therein proper covenants from Mrs. Efter M 
againſt her own act, and the acts of Mr. Thomas Llyde 
deviſor, as to fo much as ſhe will be benefited by the eſtat, 


Gyles perſus Wilcocks, Barrow and Nutt, 


CY N March the 13th 1740, this cauſe by order of ln 
. Hardwicke, ſtood at the head of the paper of that dy 


defendants Wilcacks and Barlow, by conſent of the plainti 
Gyles preſent in court, on behalf of himſelf and the ot 
plaintiffs, and by conſent of the defendant Wilcocks prelil 
in court, and of Mr. Hodgſon of council with the defendt 
Barlow, all matters in difference between the faid partes 
this cauſe, were by his lordfhip referred to the award and 6 


| Ns 4 
they were to make their award therein on or before the i 
therein, they were to name an umpire, who was to matel 


umpirage on or before the firſt day of Michaelmas Tema 
and ſuch award or umpirage was directed by his lord{f 
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uus court; and no bill in any court of equity was td be 
brought againſt the ſaid arbitrators, or umpire, and the in- 
junction was ordered to be continued in the mean time. 


pack and others verſus Bathurſt, July . CASE 93 


H bill was brouglit for an account of the perſonal eſtate 
Tot the teſtator Edward Bathurſt, and that it miglit be 
W:oplicd in a courſe of adminiſtration towards payment of the 
| plaintiffs creditors,” and in cafe the ſame ſhould be inſufficient 
bor that purpoſe, that an account might be taken of the rents 
Jof the real eſtate of the teſtator, and ſo much fold as might 
Joe applied in ſatisfaction of the debts of the plaintiffs. 


One point in this cauſe was, whether a power to charge à A. had a power”. 
ſum of money, viz. 50ol. on land either by deed or wil-, [7 charge a ſurf 
: gd EO: | of money on 
Wand which had been executed by a voluntary deed of the 16th land, by deed 
Wof Auguſt 1738, ſhould be conſidered as perſonal aſſets ; and T 270 ] 
a caſe was cited, where it was faid lord Talbot was of opi- or will, and &. 
nion that it ſhould. Ss ws 3 ecutes it by a 
. f | hy Rs a Fred e a voluntary deed; 
e court in lavour of the creditors of A. will conſider it as perſonal aſſets, and lay hold of it 
or their benefit, | « | | 


Mr. Brown the King's council faid, that it was a very ex- 
traordinary determination; but lord Hardwicke declared he 
would lay hold of it for the benefit of creditors, and ordered 
t to be referred to the maſter to take the accounts of the 
editors of Edward Bathurſt, and alſo of his perſonal eſtate, 
and that the ſame be applied in payment of the debts in a 
Eourſe'of adminiſtration ; and his Tordfhip declared, that the 
defendants Lutman and Wyat and their wives, who claim 
he benefit of 4000“. for the wives by the ſettlement of the 
ather made before marriage; which has been eſtabliſhed by a 
rd, are not intitled to the benefit of the ſum of 5000. 
nder the truſt of the term created by the deed of the 16th 
ft Auguſt 1738, but being made ſubje& to the teſtator's 
Ppointment, ought now to be conſidered as part of his per- 


nal eſtate. 46:0 
January 25, 1744. Rehearings, 


il ORD Chancellor. Where the plaintiff charges a fact u. Ty 
Li by his bill 9 1 N Where a plain» 
4 Dy his bill, which is denied by the defendant's anſwer, tiff examines 
ad the plaintiff examines only one witneſs to eſtabliſh it, only one wit- 
lough the rule of the court is, where there is oath againſt a ener wag 
* * 8 9 a . ' 7 
th,, that the plaintiff ſhall not have a decree for relief upon court will fo far 


W fact, yet this court, as well as courts of law, will 10 far lay refs upon 
wo | gy EE, | | | this evidence, as by 
| he. = | ay. it ſerves to ex- * 1 : 


* 


by the aſſignee 
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| 2 anycolla- lay fifeſs upon the evidence of a ſingle witneſs, as it ſeryes g 
ces, explain any collateral circumſtance. — | | 
Cazxgs  Aſhenhurſt verſus James, February 3, 1745, 
The defendant, 3 le 
* T H E bill was brought by the plaintiff 4 mortgagee againf 
two judgments the defendant to redeem, who had one puny judgment 
which were and two prior, which he had taken an aſſignment of on the 
prior 10. he ame eſtate, and for an account of the rents and profits of 
phintit®*mert- the premiſes in queſtion, and for an aſſignment of the ty 


gage, is entitled; | 2 
to have interelt J udgments. 


du the whole It appeared in the cauſe that the defendant had taken i 
money, the ac- 


cumulated ſum the two prior judgments, by the deſire of the plaintiff, who 


which he paid was not able to do it himſeltf. | 
for thoſe two _ 


Judgments. Lord Chancellor. The firſt queſtion is, Whether the de. 
k 271 ] fendant is entitled to have intereſt upon the whole money, the 
acccumulated ſum which he paid for the two judgements i. 
ſigned to him prior to the plaintiff's mortgage? The ſecond 

- queſtion is, Whether the profits the defendant had received 

upon all the three judgments ſhould be applied by him, & 

only ſuch profits as he had received by virtue of the two prict 

judgments aſſigned to him by Thomas Price. As to the firlh, 

J am of opinion the defendant is entitled to have intereſt up- 

on the whole ſum, principal and intereſt, though not upon 

the general rule, but on the particular circumſtances of this 

8 V 


Where a mort - The general rule is where a man makes a ſecurity on mort« 
| gage is aſſigned gage, and there is an arrear of intereſt thereon, if the incum- 
bas = omg Stehe brancer aſſigns the ſame, with the concurrence of the mon. 
mortgzgor, the gagor, the intereſt paid to the mortgagee by the aſſignee {tal 
: 3 paid to be taken as principal, and carry intereſt; but where it is a- 
e affe. ſigned without the conſent of the mortgagor, the aſſignee 


ſhall be taken muſt take it only upon the ſame terms with the aſſignai, endar 

pn 02286" This general rule admits of diſtinctions upon particular ci atereſ 

other wife if af- cumſtances. Here is an eſtate to be ſold by virtue of a dec er th 

| Ggned without of this court, and the defendant is reported the beſt bidde 1 

8 gs From that time he had as much reaſon to conſider himſelf tix 

owner of the equity of redemption, as if he had been a pro 

chaſer of it upon articles. It is the ſame as if being confim- 

ed the beſt bidder by authority of this court, where all the W- 

cumbrancers agree the defendant ſhall be purchaſer, and he 

takes an aſſignment of all incumbrances by the conſent d 

parties entitled to the eſtate, and therefore he is a creditor fo 

the whole principal ſum: their conſent is the ſame thing ® 

as if they had, been made parties to the * _ 1 
„ reng 


— 


Fd 
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frengthened too by what is ſworn in his anſwer, that he de- 
cred the plaintiff to take them in, but he not being able to do 
it requeſted the defendant to take them in, If the purchaſe 
bad gone off on the default of the defendant, I ſhould 
hen have thought he would not have been entitled. 


I am of opinion for the plaintiff on the ſecond queſtion; 


Three. judgments upon this eſtate, though defendant was L 272 ] 
2 puny incumbrancer upon one of the judgments, being ſubſe- 5 
quent to the plaintiff's mortgage upon the ſame eſtate. 


If a prior judgment creditor had continued in poſſeſſion of a judgment 
this eſtate, he would have been entitled before the mortgagee, creditor in poſ- 


but he does not continue in poſſeſſion, for he aſſigns his judg- i TI 
ment to the defendant, and gives him poſſeſſion, then the to a mortgagee, 


lefendant may be ſaid to receive the poſſeſſion from the dates OO 
of the affignmenit of that judgment only. 
ſion is from the 


Indeed if he had extended his own judgment, he would date of the af- 


have had a right to have retained the profits received upon "ment only, 


BAY * 
his own judgment; but as the caſe now ſtands, the defen- bas received 0 


ant muſt make an allowance for the profits, therefore let the ſhall be deduct- 
maſter ſee what is due to the defendant for the ſum of 2601. eee 
13. gd. paid by him to Thomas Price on his aſſigning the ed 33 5 
two judgments to him, and for the intereſt of that ſum, and for principal, 

p compute intereſt for 150/. part thereof being the original _— * 
principal ſum, after the rate of 5/. per cent. per ann. and for — 

the remaining 1101. 134. 94d. after the rate of 41. per cent. per 

n. and take an account of the rents and profits of the pre- 

niſes in queſtion, which have been received by the defen- 

ant, and what ſhall appear to have been received, to be de- 

Iucted out of what ſhall be reported due to him for principal, 

ntereſt and coſts; and on the plaintiff's paying unto the de- 

endant what ſhall be remaining due to him for ſuch principal, 

ntereſt and coſts, he is to aſſign the two judgments, and de- 

her the poſſeſſion of the ſaid eſtate to the plaintiff. | 


| Pollexfen vers Moore, February 5, 1746. 


R. Thomas Moore, in his lifetime agreed to purchase 
of the plaintiff an eſtate called Orchard in Somerſet. 


Cas 96. 
M. agreed to 


purchaſe an eſ- 


lire for 1200“. but died before he had paid the dete ofthe plein- 


dole purchaſe money. Moore, by will, after givin Ds tor rang: 
| | | 8 g à but died befor 
ey of 800. to the defendant his ſiſter, deviſes the eſtate hs bed br cyo 


uciaſed, and all his perſonal eſtate to John Kemp, and hole purchaſe 


Nakes him his executor, 
Vol, III. 


money ; M. by 
will, after giv- 


I i Mr. 
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240 Clſes argued and determined 


ing geen lege? Mr. John Kemp commits a d/vaftavit of the perſonil c. 
viſes the elite tate, and dies, and the purchaſed eſtate deſcends upon Boyle 
purchaſed, and Kemp his ſon and heir at law. | 1 e b 
all his perſonal F874 & IN 15 1 nnd de 
eſtate, to J. K. and makes him executor: JK; mmitsa devaſtavit of the perſonal, and de 
and the purchafed eſtate deſcends on B. K. his ſon, The court to give the legatee a chance gf 
being paid her ey out of the perſonal aſſets, dire&s the plaintiff to take his ſatisfaction upon 
the purchaſed eſtate for the remainder of the purchaſe moneys oO OP 


. 
* 


real and perſonal eſtate of Moore and Kemp, to be paid th 
remainder of the purchaſe money. . 


| [ 273 ] Mr. Pollexfen brings his bill againſt the repreſentative gf th 


Mrs. Moore the ſiſter and legatee of Thomas Moore bring 
he her croſs bill, and prays that if the remainder of the purchit 
It money ſhould be paid to Mr. Pollexfen out of the perſon 
3 eſtate of Moore and Kemp, that ſhe may ſtand in his pla; 
and be conſidered as having a lien upon the purchaſed ef 

for her legacy of 8001. | T: BOL LEES 103 nene 
ee HR Lord Chancellor. The vendor of this eſtate has to beſur 
of the agree · à lien upon the eſtate he ſold for the remainder of the purchal 
ment for a pur= money; for from the time of the agreement, Themas Moor 
was a truſtee as to the money for the vendor. 


__ chaſe of an eſ- 
tate, the vendce | Pe 
is a truſtee, as to the money fox the vendor. 


But this rule i: But this equity will not extend to a third perſon, but is o- 
| Neger, eu 8 to the vendor and vendee; and if the vendt 
| ly tothe vendor 


| and vendee, fhould exhauſt the perſonal aſſets of Moore and Kemp, tie 


and will not ex- defendant will not be entitled to ſtand in his place, and to 
tend to a thir | 


was fog come upon the purchaſed eſtate in the poſſeſſion of Kemps 


heir. But then the heir of Kemp ſhall not avail himſelf d 

the injuſtice of his father, who has waſted the aſſets of Moor, 

which ſhould have been applied in paying the defendants 
NIE PE rs TAR 4s 4 Be + i bag 

Therefore the eſtate which has deſcended from John Rem 

the executor of Moore, upon Boyle Kemp, comes to lin 

liable to the ſame equity as it would have been againſt the ii 

ther who has miſapplied the perſenal eſtate ; and in ordert 

. - relieve Mrs. Moore, I will direct Pollexfen to take his ſati- 

faction upon the purchaſed) eſtate, / becauſe he has an equitabs 

| lien both upon real and perſonal eſtate, and will leave this A 

fund open, that Mrs. Moore, who can at moſt be conſider 

only as a ſimple contract creditor, may have a chance of be 


— — era EYES} Da ya RT. 2-29 we Ian es ee: 
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| ing paid out of the perſonal aſſets. 
| x $2605 = "Ap Pape”; | "ay N pe 
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in the Time of Lord Chancellor Hardwicke. 24 


Hicks verſus Hicks, November 22, 1744 274 
T was moved that Mr. John Applegath, the receiver of the CASE 97. 


. Ameisen 
rents and profits of the eſtates in queſtion, may be charged 3 
with, and pay to the plaintiff intereſt for the ſurplus rents of the pleintiff, 
and profits, during the time the ſame remained in his hands, — — _ 
and whicl» were not placed out by him at intereſt. \ e462 
| F g 1 lace out the 
Mr. Applegath was appointed receiver in 1726; upon the lurp set the . 
71th of February 1733, it was ordered by the decree in the rents, when 
cauſes, that the teceiver, during the infancy of the plaintiff, * 
who had no teſtamentary or other guardian, ſhould place out competent ſum, 
the ſurplus of ſuch rents and profits, when the ſame ſhould on government 
rr npetent ſum. 27th the bs or other ſecuri- 
amount to a competent ſum, with the approbation of the maſ- dae invieg” w- 
tr, oi government, or other good ſecurities, in the names ver placed it 
of tluſtees, to be approved of by the maſter, and that the ſame out at intereſt, 
uld be paid to the plaintiff when of age. 8 
ſho paid to the plainti OL age. | decree, the' 


Lord Chancellor. I am of opinion, that the receiver muſtpay chat he 3 


intereſt at four per cent. for the ſurplus, rents and profits from pay intereſt at 
the time of the decree in February 1733, till the infant came 31. Pen cent. 

| | * 3 f from the time 
of age. Becauſe where there is no teſtamentary guardian, or of the decree, 
any other appointed, it is the only care the court can take in till the infant 
ſuch a caſe, that the moſt may be made of an infant's eſtate me of age. 
during his minority. There have been ſeveral excuſes made 
for the receiver. EX ON00 . ; 


Firſt, That the expreſs direction of the decree is, that the 
receiver ſhall lay out the ſurplus rents, &c. with the appro- 
bation of the maſter in truſtees names to be approved of by him; 
and therefore as the maſter gave no directions, he could not 
doit of himſelf. But there is no force in this argument, be- It is no excuſe 
cauſe theſe words in the decree are merely of courſe, and the _ g.recaved, 
neceſſaty" buſineſs of maſters may be ſuppoſed to prevent them 414 2 __ 
rom attending to every minute particular in a decree; and it any directions 
uns the duty of the receiver to remind the maſter, to lay out ab for it 
theſurplus rents, as often as it amounted to a competent ſum. e . 


| ; | ter to lay out 
| the ſurplus rents when it amounted to a competent ſum. 
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Another excuſe was; that there were large buildings and T 275 1 
farms un 3 he , », 1 Fs 4 4". + 8 2 0 75 5 
ns upon the eſtate, which were in a ruinous condition, and That buildivee 

Very 6ften-tenarits breaking; and that it was neceſſary for the and farms ar 


ecewer to keep the balance in his hands for rebuilding and re- pak on; ei 


pars, or for the accident of empty farms, which muſt coſt a tenants often 
good deal in ſtocking. If I thould allow this to be an excuſe, breaking, wilt 
hold Be attended with very ill conſequences, for then "2: J3vMify a te. 


ceiver's keeping 


very receiver of the rents * profits of real eſtate would pre- the balance in 
8 1 2 tend 


i 


x . * — 


24 cuts argued and determine! 
bis hands, for tend repairs were neceſſary; but it is impoſſible to ſuppoſe, 


it isnot to be 2 
ſuppoſed be though tenants are very fond of buildings, and repairs, thy 


could exhauſt the receiver could in this cafe exhauſt the money received. 


the whole re- 
ceived from the rents of the eſtate, 


2 bac wie 6 5" third excuſe, made for the receiver, or rather a defence 
counts and de-. for him was, that on the 23d of Auguſt 1743, (the inf 
livering the coming of age but two days before) the receiver ſettled 3. 
LT he lay counts with the plaintiff, delivered up his vouchers, gave hin 
e came of age, COPies of all the accounts paſſed before the maſter, &:, thy 
and his admit- the plaintiff looked them over carefully, admitted the balang 
ting the balance to be right, and received the ſame without any objeflin, 
whos! —＋ This does not weigh with me at all, for moſt young gentle 
tion, had no men are apt to paſs accounts when they come to age, withoy 
= - Sunn looking into them, and are tempted to do it in order to on 
two days only the balance from the receiver into their own hands. 
after he came of 


| | | 
| dige. Upon the whole it is very neceſſary for the ſake of the pr. 


| tice of the court, with regard to infants, that the receiver in 4 
| this caſe from the time of the decree in 1733, ſhould, forki we 
= negligence in not putting out the ſurplus rents, pay intereſt t 
[| the time the plaintiff came of age. — _ 
| His lordſhip directed the maſter to inquire what ſums d * 
| money the receiver ought, or might reaſonably have laid on iſ | 
at intereſt, for the benefit of the eſtate, and that for ſuch ſug * 
4 the receiver ſhould be charged at the rate of four per cent. . 

C0482 98. Stribley verſus Hawkie, November 28, 1744. « 


After a writ of 


bets M*: Newnham moved for a writ of aſſiſtance to the (6 
decree, and VI riff of Cornwall; there had been a writ of execution e 
an attachment the decree ſerved on the defendant, and there had been u is 


ſerved on the 
defendant, the- attachment, | 


- 2K laintiff may | ; | : a | ol her E. 
| an injunction to the defendant to deliver poſſeſſion, and next a writ of affiſtance to e Wy 
ſheriff, commanding him to be aiding in putting the plaintiff in poſſeſſian. | ultee 


D 276 ] Lord Chancellor. There muſt be an injunCtion to the de: Hi 
fendant to deliver poſſeſſion, the decree being for poſſeſſion, eau 
55 and then a writ of aſſiſtance directed to the ſheriff commands _ 
ing him to be aiding and aſſiſting to put the plaintiff in pd el 


Honeywod 


in the Time of Lord Chancellor Hardwicke. 243 
Honey wood verſus Selwin, December 1744. en 99. 


NMls cauſe came before the eourt upon exceptions to the 4 8 
maſter's report. The exception was, for the defen- year to H. du- 
gants have not ſet forth whether one Everſall did not hold ug 5. eien, 


the office of in truſt for the defendant Selwin. | 
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or 
ho Pa e ng | | whilſt an 
heldit in truſt for him; H. put the bond in ſuit; S. brings a bill for an injunction, md why | 
bill is brought by H. to diſcover whether E. held the office in truſt for S. S. inſiſted in his anſwer 
he was not obliged to diſcover what would ſubject him to the incapacities of the ſeveral acta 
to vacate a ſcat in parliament on a member's accepting a place. He is not obliged to make h 
diſcovery» | „ ö | © os a 


2 5 

1 ” . e 

* pe 5 ERIN a> os 
(22 Y 2 r 7 


Mr. Selwin had given bond to pay 8o0l. a year during his 
enjoying the office of or whilſt any body held it in truſt 
for him. The bond was put in ſuit by Honeywood. The 
bill was brought by Selwin for an injunction, and the croſfs 
bill by H. to diſcover whether Everſall held the office in truit 
for Selwin. Mr Selwin infiſted in his anſwer, that he was 
not obliged to diſcover that which would make him liable to 
the incapacities of the 12 & 13 V. 3. and other acts that va- 
cate a ſeat in parliament upon a member's accepting a place. 


ny 2 


* 

4 #7 
__ 
e 
8 * 

1 
2 
7 
+ 
2 ; 


Lord Chancellor. The defendant has done right in in- = 22 : 
liſting upon this matter in his anſwer, he could not demur to hearing. 3 
It, becauſe that would have been admitting the facts to be could not have 
rue. I think he js not obliged to make the diſcovery. It eren 3 
has been ohjected, that the plaintiff in the original bill com- 3 | 
ng for equity, ought to do equity, and diſcover the office is have been ad- 
edintruſt. But I am of opinion it has no weight. It has s hes 


en ſaid that Selwin might diſcoyer whether Eyerſal did not _ gs 


aan truſt for him during all the laſt parliament, and that | 299 
s could not affect his ſeat in parliament now, 8. hell dt F. 
| | 85 i compelled even 

to diſcover whes 


ter E. did not hold in truſt for him during all the laſt parliament, 10 it would affect his ſeat 


ow ; for as E. is ſtill in poſſeſſion of the place, the Houſe of Commons would belicve E. a 
ullee for 8. and declare his ſeat void. | WS. aid 


His lordſhip declared he ought not to diſcover even this, 
cauſe if he did, upon an application to the Houſe of Com- 
bons, they would certainly believe Everſall, who is flill in 
442 of * place, is a truſtee for Selwin, and declare his 
at to be void. e ee „ 


Anon. 


| 
| 
' 
| 
} 
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244 Claſet argued and determined | 


only ofa private party, ad looking upon it to be in the nature of a charity, 


- mecelfary the at- Lord Chancellor. This is not ſuch a ſociety as make; | 
' eorney-general | 


T. be aparty, in order to ſee the right application of the money, 


eee, M plaintiff being a younger ſon of fir Thomas Lanly 
| opinion the . deceaſed, and intitled to an annuity of 2001. a year fi 


1333 te life, out of the eſtate of fir Robert Lawley his elder broth 


_ the annuity he 


| eſti to be com- Jaboured under, than by diſpoſing of the whole, or ſome pat 


| directed, if any 


 addedtothe ſhould, at the expiration of ſuch notice, pay to the ſaid Ro 


C48 160d, : [ROE NETS Anon. July 20, A 745. RY 


Au. brought by ſome of the members of a voluntm 
ſociety againſt others of the ſame ſociety, to ſettle and 
adjuſt fome diſputes between them as to the place where it 
to be holden, and other matters, | 3 


A voluntary fo. hey entered firſt into this ſociety in 1 7055 ang Da print. 
ciety entered ed orders and rules for the government of t e ociety; amon 
imo with an in- the reſt it is to be held weekly at one particular vidual 
tention. to Pre- 4u0uſe: upon the death of the maſter of the houſe, the ſtew; 
vide by weekly 7 | 1 | 
ſubſcription for of the year went away to another houſe, and took the by, 
fuch of the Ec. The intention was to provide by a weekly ſubſcript 
ems of 234. a piece for thoſe who ſhould become necefftou 


meceffitovs, and àmongſt them, the lame, blind, &c. and the widows, &. 
their widows, + HEY TT | 2 | n 
isin the nature Mr, attorney- general objected for want of his being: 


charity, and not 
ſhould be a par- neceſſary for the attorney-general in behalf of the crown, tg 


but is in the nature only of a private charity, and therefore the 
objection mult be over-ruled, | 


, 


r Lawley zerſus Hooper, November 19, 1745. | 


10 aredemp- = further ſecuring of which, fir Robert being only ten 
tion; and that. for life, had likewiſe entered into a bond in the penal d 

gel 2000.) having by his indiſcretion, and when about twenty 
toe re one years of age, involved himſelf in debt, and being a ff. 
— a pay- ſoner in the Fleet, and (as he ſtated by the bill) having m 
Sith legal 29: means of delivering himlelf from a goal, and the difficult 


putcd from the of the faid annuity, he, by indenture dated the 1ſt of Jult 


nl of | | = 
2737, 2 hs 1727, ſold to Rowland Davenant I 50d. 2 year, part „ 
of the deed, but faid annuity of 200. in conſideration of 10501. In the de 
there was 4 proviſo, that if at any time the plaintiff ſhould & 
ſums were ad- eee | Pal | | of the 
yanced for the fire to purchaſe back the ſaid three. fourth parts of the ff 
inſurance of the yearly rent of 2001. and ſhould give fix months notice in vt 


3 ing to the ſaid Rowland Davenant, his executors, Sc. and 


gogel. and car- nd Davenant, his executors, 1050/. then (all arrears fi 
incl from {aid annuity being paid) the ſaid Rowland Davenant, his ex 


Cutoh 


* in the Time of Lord Chancellor Hardwicke. 
ors, ff. would re- aſſign to the plaintiff, or his aſſigns, 


ee from incumbrances. 


Alter this deed was ingroſſed, and when all parties were 


net for the execution of it, Rowland Davenant inſiſted upon 
an indorſement being made on the back of the deed, and ſign- 
Jed by the plaintiff; that in caſe the plaintiff ſhould repurchaſe 
jr redeem the ſaid three- fourth parts of the ſaid annuity of 
200). the fame ſhould be upon payment of x050/. and 75. and 
Lind all arrears,” which ifidorſement the plaintiff charged, he 
conſented. to, by reaſon of the di/trefſed circumſtances he was 
Win at that time. When the plaintiff executed the aſſignment 
he was in perfect health, and under the age of twenty-two 
ears. Mr. Rowland Davenant received the three-fourths 
of this annuity, being 1501. per ann. to the time of his death, 
which happened in October 1737, and the defendants, who 
are his executors, have received it ever ſince, 7 05 


what was due to the defendants repreſentatives of Mr. Dave- 
nant, for principal and intereſt of the 1050. and of what defen- 
Int had paid for the plaintifPs life, which, by his bill, the 
plaintiff ſubmitted to allow; and that upon payment of what 


p the plaintiff, or as he ſhould direct, free from incum- 


rances,, with all the ſecurities given by fir Robert Lawley, for 
the due payment thereof. 5 8 e 


The defendants, who were the executors of Mr. Rowland 
Wavenant, inſiſted, this was a fair tranſaction, that it was a 
purchaſe, and not a mortgage, and the plaimtiff was not in- 
filed to repurchaſe, but on the terms of the deed and indorſe- 
nent: They inſiſted Mr. Rowland Davenant knew nothing 
If the plaintiff's being in gaol, till after the purchaſe was 


Jorſement was becauſe no time was limited in the deed for 


ite uſual forms of ſuch proviſoes, and that it was not worth 


ul market price for the annuity, eſpecially as it was onl 
ured dy a perſonal ſecurity, in caſe of the death of Sir 
ED... 


| Lord Chancellor. There has been a long ſtruggle between 
fe equity ot this court, and perſons who have made it their 
*4vour to find out ſchemes to get exorbitant intereſt, and 


* 


; to 


ould be due, the defendants might re- aſſign the ſaid annuity - 


s while to lay out 1000 guineas upon the terms of being 
had off ſoon ; and they alſo inſiſted, that 1050/. was the 


the reſpectve 1 


times of paying 
wn 


3 


The plaintiff has now brought this bill for an account of 


greed for, and, ſaid, the reaſon of his inſiſting on the in- 


be plaintiff to repurchaſe the ſame, which was contrary to 


The court hath 
very prudenily 
avoided laying 

down any gene 


r 
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be; go. * to evade the ſtatutes of uſury: The court very wiſely hat 
> te, which never laid down any general rule beyond which it would ny 
they will not go, leſt other means of avoiding the equity of the cour 
89, ior fear the ſhould be found out > Therefore they always determine Upon 
exorbitant in. the particular circumſtances of each caſe, and wherever th 
have the leaſt tincture of fraud in any of theſe oppreſſive hyr. 


tereſt ſhould 
knd out other gains, relief hath always been given. In this caſe there xx 


means to avoid © 


tx o queſtions to be conſidered, firſt, Whether this aſſignmem 


the equity of £© 

this wart, of the 1ſt of June 1737, is to be conſidered as an abſolys 
fale, or as a ſecurity, or loan? Secondly, Whether there be ay 
ground to relieve againſt it, admitting it to be a ſale. 

A firong foun- : As to the firſt, I think ( though there is no occaſion u 


determine it) there is a ſtrong foundation to conſider it 2x; 
loan of money, and I really believe in my conſcience, thy 
ninety-nine in a hundred of theſe bargains are nothing hit 
loans turned into this ſhape to avoid the ſtatutes of uſury, 


dation to con- 
 fGiderthis as a 
Joan, for moſt 
of theſc bar- 
gains are 
merely loans, | | 
but turned into this ſhzpe to avoid the ſtatute of uſury. 


([ 280] Here was an extravagant young man, who had been tit] 
There is little in priſon, was committed to the Fleet the 2d of June 174, 
pne de- and diſcharged the 1ſt of November 1436 ; was again 1 
meaning of the priſoner the 7th of March 1736, and this produced the bu. 
word redemp- gain: the deed bears dare the 1ſt of June 17 37, and heis 
non and repur- iſcharged out of the Fleet the zd: The proviſo in the def 
the indorſement Uſes the word repurchaſe, but there is very little differenc 


chaſe, and in 
are uſed pro- 


0 s, Fepurchaſe ; one of the witneſſes (Sparrow, the defendat 
| the parties ſolicitor) uſes the word redemption ; and I take the word 
cnemſelves purchaſe, uſed in all the other depoſitions, to be only a cat 


conſidered it 
28 à power to 
redeem. 


| There being ut it is objected, that this is not to be conſidered # 
3 a mortgage, becauſe there is no covenant in the deed to rep 


money, does 


— _— not neceſſary ; all Welch mortgages are without this co 

gege: for the nant, and ſo are moſt copyhold mortgages. — 
Welch, and | V | 2 | | 

_ moſt copyhold +; Another objection which has been made, was, that ail 

nie, 7 muſt be out of his ſenſes to lend his money upon annuig 

ave not ths for a life, which may drop the next day, and ſpeaking 20 


covenant. 


word, meaning a fale or mortgage; and the indorſement a 


tion promiſcuouſly, which plainly ſhews that it was con- 


there ſeems to he weight in this objection ; But every 99% 
knows that this caſualty of loſing the principal, is {ecu 


in reality between the meaning of the word redemption and 


the back of the deed uſes the words repurchaſe and redeny- 


dered by all parties as a power to redeem. 


the money; but that objection is not well founded, for its 


ſtractedly, and merely on the nature of annuities for Ith 


by inſuring the life upon which the annuity depends. PW 


, 9 bay 7 | | 25 4 r } | 
in tbe Time of Lord Chancellor Hardwickss, . 
js fad that every life cannot be inſured: indeed, the inſu- 


eed executed, it 


which ſhews that this was jntended and 57 tood as a-ſecu- 


Ev, Se. 


not to ſuffer to ſtand, taking it as an abſolute ſale, ries life, 208 that 


of another, has 


| i: 933-47 5 7 S T MO ; ELLA et g hg Boe N 
An objection was made, that great inconvenience would The variation 


of the terms, 
was taking ad- 


no inconvenience of this ſort will inſue, it will rather Plaintiff' 


nnuities. 


But conſider the circumſtance of this caſe, ſuppoſing it a 

le, there was no pretence for the addition of 75/7. this was 

ot an intereſt which was growing better, on the contrary, + 

ay year the plaintiff lived it was growing worſe; and yet 

e s made to agree to pay 75. more for the repurchaſe, as 
the annuity was worth more after three years of his life 

8 ſpent,” than it was at the time of the purchaſe: The 

rantiff was then a priſoner in the Fleet, and in diſtreſs, 

M was forced to ſubmit to theſe terms, he could not then 

Poſe them, and therefore I conſider the variation of the 
Vol, III. K k terms 
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which was the ſame, as wes Pu ſhall give me fix months [ 281 ? 


been intirely cauſed by the dealers in theſe annuities, | 


all annuitants of this kind to ſell abſolutely ; but I vanage of the 


diltreſs, and ſa 
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bis lifetime, or by the de 


1 


The court 
will not allow 
any thing ou 
account of 
inſurance, un- 
leſs the life be 
actually inſu- 
red. 

CAS E 102, 


| J. late D. af | 


B. by his will 
ſays, that if 


no legitimate 


- variation for which there was no pretence, and a moſt ur. 
, reaſonable thing: if, then, this was unreaſonable, it infech 
the whole caſe, and the relief! muſt be by ſetting ade the 
OE agreement. 


caſe, the plaintiff 3 is intitled to a redemption of the ſum d 
150. a year, part of the annuity of 200). aſſigned to the 
defendant's teſtator the 1ſt of June 1737, and that it ough 
to be reconveyed to him upon the payment of the ſum d 


to the Maſter to compute intereſt, upon the ſaid ſum, at the 
rate of 5 per cent. from the firſt of June 1737; and let hin 


principal ſum of 1050/. and carry intereſt at the ſame nt 


let him alſo take an account of all ſums of mone receive 
12155 by the defendants teſtator in his lifetime, and the defendants 
+ fince his deceaſe, upon account of the ſaid annual ſums d 


be applied, in the firſt place, in payment of the intereſt o 
- the faid ſum of 1050/. and afterwards in ſinking the prind- 
pal; and if it fhall appear that the defendants are over paid 
then they are to repay and refund, and the defendants are to 


all incumbrances, by the defendants or their teſtator, in fix 
months after the maſter ſhall have made his report, and it 
ſuch time as the maſter ſhall appoint, and deliver up all deed, 


5 diſmiſſed with coſts. 


was not actually inſured ; but lord chancellor would not 


we, Caſes argued and determined 
the terins of the agreement as taking advantage of his Aires 


© Therefore, I declare, that under the cumin of thi 


togol, with legal intereſt for. the ſame ; and let it be referred 


inquire whether any thing hath been paid by the teſtator in 

endants, ſince his deceaſe, forth 
inſurance, of the plaintiff's life; and let what ſhall apperrty 
have been, or that ſhall be reaſonably ſo paid, be added to th 


from the reſpective times of paying and advancing the ſame; 


150. and let what hall be ſo found to have been received 


reconvey the ſaid annual ſum, or annuity of 150/. free from 


Sc. and in default of We by the ae his bill to be 


N. B. It was urged for the 1 that they ought o to 
be allowed for the inſurance of the plaintiff's life, though it 


allow it; and note alſo, he decreed this redemption as — 
without coſts. e 


Sheffield verſus Lord 22 and others, December hy 
125 1745. | 


g ORD Seeder In this EY the end of the bill 
to have benefit of a truſt created by the will of John 
duke of 13 relating to Buckingham-Hoth 


982 
3 
+ 


# the Time of Lord Chancellor Hardwicke.- .. - 249 


the pictures, ſtatues, and other parts of his perſonal eſtate; ſon nor dengh- 


| 6 4 ' 
and alſo for. the rents and profits of certain eſtates called fa live 10 


ese. ived ſince the death of duke Edmund. "leave at any 
Pimlico, r ed | | * |; - -timethe bleſſing 
f any child behind them, in ſuch caſe of their dying thus, without leaving any iſſue behind 
. "1 will and” dire& that Charles Herbert, and his iſſue, {hall have all my eſte. he li- 

— over to Charles Herbert, now Sheffield, is not too remote, but warranted by rules 
. "4b; oy, 


” 


The whole depends upon the conſtruction of the will of 
duke John, and two general queſtions ariſe thereon. 
Firſt, Whether the whole of Buckingham-Houſe, or any. 
part' thereof, is freehold ? For, if ſo, it is admitted it be- 
longs to the plaintiff. The ſecond/general queſtion is, Sup- 
poſing the whole, or any. part thereof, to be leaſehold, whe- 
her by virtue -e e hmmtation in the will of duke John, it 
ad, on the death of duke Edmund, go over to Mr. 


W 1 put the counſel upon arguing this · point firſt ; to prevent 
kxpence and vexation ; for, if this houſe is well limited to L 283 J 

1. Sheffield, whether it is freehold or leaſchold, then all 

gueſtions, whether in reſpect to its being freehold or leaſe- 

hold are unneceſſary. The clauſes in the will on which this 

eſtion immediately depends, are the clauſes marked No. 2, 

Wand 9. as to the clauſes No. 8 and 14, theſe are only 
ade uſe of for argument and explanation, or taken up by 

ay of objection : The clauſes are as follows: ; 


Second elauſe. In the firſt place my will and meaning 
is, that my dear wife ſhall have during her life my new 
* built houſe in St. James's Park, with the*two wings ad- 
joining, and all the ſtables, garden, courts and green- 

* houſes thereunto belonging, with all my oil and water= 

eoloured pictures and ſtatues therein, except what I | 
ſhall particularly mention and give away otherwiſe, either its 
"now or hereafter ; but I give all theſe things and this 
| houſe alſo before mentioned for her life, upon this expreſs © e 
condition only, that if my ſaid wife ſhall marry again, 

then my will and meaning is, that my ſaid houſe with the 
aid two wings before mentioned, pictures and flatues, ſhall 

go forthwith to my eldeſt ſon and bis iſſue; and if all his 

ſue male ſhall die, then to my eldeſt daughter and her 

ſue ; and if I leave no lawful iſſue, then to a certain 

youth called Charles Herbert, now under the tuition of 

Monſieur Brezy at Utrecht, and if he ſhould die without 
ue, then to my two natural daughters Sophia and 
Charlotte, now at ſchool in Chelſea. | | 


„ Tho 


250 5 Caſes argued and determined 


af The fourth clauſe. In the next place my will is, thy | 
„ my eldeſt ſon and his iſſue, and if he leave none, wy th 
<< eldeſt daughter and her iſſue ſhall after my death have 2 42 
<6. my whole eſtate real and perſonal, except ſtill what I hat "> 
„ given thus to my dear wife, and ſhall give by other dif. p 
6e ſitions to her, or to any other uſes, or to my natury A 
& children. e aa 4 1 ns - 
The ninth clauſe, If I ſhould be fo unhappy as ht Wl 
& no. legitimate fon or daughter of mine ſhall live, to lee the 
< at any time the bleſſing of any child behind them, in ſuch [qu 
« caſe of their dying thus without leaving any iſſue behind WW 7; 
« them, I will and direct that the before mentioned Charly. ag 
Herbert and his iſſue ſhall have all my eſtate both real and the 
« perſonal, juſt in the ſame manner and, with the ſame rg, 
* ſtrictions and exceptions as to my wife,  - Wit: 
* The principal queſtions which ariſe under this general he 4 


are theſe three. Fir, Whether by the ſecond clauſe the | 

houſe, pictures, and ſtatues, are abſolutely deviſed in al Te 

events to duke Edmund, fo as to receive no. reſtriction or. iWupo 

2 8 alteration from the ſeveral other clauſes in the will ? Second) ver 

(284 Whether the houſe, pictures and ſtatues, mentioned in the, Bre 

5 4 J ſecond clauſe, are compriſed in the 4th or gth clauſes, ꝙ 31 

not? Tbirdiy, erna they are compriſed in the 4th and 

J. clauſes, whether the limitation therein contained to Mr, 

| . heffield is warranted by the rules of law, or is too remote} | 

B. deviſes tht As to the firſt, It was inſiſted for the defendants, that thi Wi * 

his wife ſhall , * x2 R f 1 h 

have for her 18 4 deviſe. to the ducheſs dur ing her widowhood, and the 

lile bis new limitation to duke Edmund was to take place either on the- 

built houſe in marriage, or death pf the ducheſs; and if it be allowed ths 
St. James's 222 2. | . | ** 

Park, with, is an eſtate given to the ducheſs during widowhood, it is Wi 

Sec. thercunto yeſted remainder in duke Edmund, and the limitation 10-8 eſta 
| belooging, Charles Herbert 1s too remote: on the other ſide it was | 

ut on this ; 5 785 et | | ; 
expreſs con- Inliſted on, that this clauſe muſt be conſtrued. according to 


dition, thatif the words, and that no eſtate is veſted in duke Edmund bit 
The ſhall marry - | 6 


gin, hen on the contingency of the ducheſs's marriage. hat! 
5 Il am of opinion that upon the whole will the limitation ten 


ſhall go forth- duke Edmund was but a contingent remainder, and to tak, 
; bet oy Hog effect only. on the duchels's marrying again; the words as, ant 
his iſſue, 3nd UPON this expreſs condition only, that if my ſaid wife ſhould Ind . 


If all his iſſue at any time marry again, then my will and e that ber 
male d hes iy ſaid houſe, &c; ſhall go forthwith to my eldeft ſon ad ut d 


eldeſt daughter is iſſue. ee x [18,7 


in the Time of Lord Chancellor Hardwicke. 2231 


I admit the authorities cited for the defendants to be er obey rw g 
they are ſtated, but F do not ſee that any concluſive argument if 1 leave no 


can be drawn from thence, to influence the preſent queſtion, lawful iſſue, to 


Charles Her- 
The firſt caſe. was Jones verſus Weſtcombe, Eg. Caf. 1 _ 0 5 
fir. 245. that cauſe was thus: A. poſſeſſed of a long term ſue, then to, 
for years deviſed it to his wife for life, and after her death to &e. This is 
che child that ſhe was enſient with, and if ſuch child died u N 
before it was 21, then he deviſed one third of the term to eideſt ſon, but 
the wife, her executors, &c. the wife was not enſient, and the a contiogear 
| queſtion in the cauſe, ſo far as it relates to the preſent point, 3 _ 
W 2s, As the contingency. upon which the deviſe to her was to wife of the teſ- 
take place never happened, whether the deviſe to the wife of tator marrymg 
the third part was good? Lord Harcourt delivered his TY. 
opinion, that the deviſe was good ; the ground of his opinion 
Jas, that the words ſhould be conſtrued, as if they had been, 


7 v 


if ſuch child fail before it Was 212. 


Fonereau verſus Fonereau, before lord Hard wicke, Faſter 
Term 1745. (vide paſtea) This caſe was determined nearly 
upon the ſame reaſon, but the penning of that will was ſo 
very particular, that no precedent can be drawn from thence: 
Brown verſus Cutler, Raymond 427. and in Shower, and in 
3 Lev. 125. under the name of Luxford verſus Check; the 
caſe was this: John Church being ſeiſed in fee, having four „ _ 
ſons, Humphry, Robert, Anthony and John, made his will, [ 285 ] 
and thereby deviſed, his eſtate to his wife for life, if ſne do 
not marry again, but if ſhe do, then that his ſon Humphry 
Inould preſently after his mother's marriage enter and enjoy, 
[the premiſes to him and the heirs male of his body, remain- 
ſer to teſtator's other ſons in like manner with remainders 
pver ; the teſtator died, the wife enters, and dies without 
being married, the plaintiff claimed as the right heir of the 
leltator, being his grandaughter ; the defendant claimed as 
ber male of the body of the teſtator: the queſtion was, 

'hether as the wife never married, a good: eſtate-tail was 
reated by the will? The court held it was a good intail, for 
It by the whole ſcope. of the will it appeared that the teſtator 

tended an intail, and rather than the intent of the teſtator 
ould be defeated, the court conſtrued the words in ſuch a 5 
manner as to make it an intail. Thusit is reported in Levinx; 
nd Raymond ſeems to have reported his own argument, 
ther than that of the court; this is the ſtrongeſt caſe cited, 
ut differs materially from the preſent. The penning is dif- 
ent ; there after the deviſe are added theſe words, if ſhe de. 
= marry again, which reſtrain the original limitation, and 
the ſame, as if they had been to the wife for life, if ſhe ſo 
Og continye a widow, _ There up no ſuch words in the 
„ caſe 
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232  , Cafes argued and determined © 
| eſe at bar in the original limitation; but I do not lay much 
weight on this. The caſes appear to me to differ in ſub. 
ſtance; there were no words in that will which could ſub. 
ſtantiate the teſtator's intent without conſtruing it an eſtate. 
tail, otherwiſe the teſtator's intent would have been manifeſtly 
| defeated : the court therefore was conſtrained by neceſſity tz 
make ſuch a conſtruction as would ſatisfy the teſtator's in. 
tent; for this is the very reaſon given by Mr. Juſtice Levim: 
in the preſent caſe there is no ſuch neceſſity for ſuch a con. 
ſtruction, for the ſubſequent words are ſufficient to expre 
his meaning; that after duke Edmund's death without leap. 
ing children, it ſhould go to Mr. Sheffield; and the intent 
the duke is more effectually anſwered by this conſtructim 
/ 0 NTT $6, 25 1706 me 


A general rule was laid down by the council for the deſen- 
dants, that where a teſtator gives a particular eſtate to a per. 
fon, and after gives the remainder over upon a contingency, 
which contingency is to determine that eftate ſooner than 
the eſtate would otherwiſe be determined, though the con- 
tingency does not happen, yet the limitation over ſhall be 
good after the determination of the firſt eſtate. | 


A. deviſed his I know of no ſuch rule, for the caſes which can be put, 
Slate to his fon. depend upon particular words and the intent of the part: 
in tail, emain- . . . . | 
der to B lor but there is an expreſs authority that there is no ſuch rule, 
| life, oncondi- Amhurſt verſus Litton; this was heard on the 11th of 

L 286 ] March 1729, in the Houſe of Lords. The caſe was this: 


tion he changed The teſtator deviſed an eſtate to his ſon in tail, remainder to 
his name to 


Stroud, and if Beningfield for life, upon condition that he ſhould change bis 
he did not, name to Stroud, and if he did not, he declared the deviſe to, 
gave tt over to be void; and gave it over to George Darnelly, with divers 
D. The fon . 9 y* 9 & . 

Zied without if. remainders over: the ſon died without iſſue, Beningfield per. 
fac, B. per- formed the condition, and took the name of Stroud, and 
formed the died; the queſtion was, Whether the eſtate upon the death d 


dition, and oe, ; re 
ied 9 Stroud Beningfield went over to the remainder-man, or be- 


es of the King's longed to the heir at law? This cauſe was firſt heard in 
Bench were of 1727, when this court directed a caſe to be made for the 
opinion, and Sha 77 | * { 
confirmed by Opinion of the judges, whether the remainder-man was el. 
the Houſe of titled, which turned on this queſtion, If upon the determi 
| eng, we nation of the eſtate in Stroud Beningfield, by his death, 
the remainder- not by his non-performance of the condition, the remaindet- 
men took no man ſhould take any eſtate? after ſeveral arguments all tht 
_ e eir Judges of the court of King's Bench were of opinion that the 
atlaw of A, remainder-man ſhould take no eſtate, and their opinion #3 


confirmed'by the Houſe of Lords, ſo that this ſeems an ur 


1 
| 
| 
' 
| 
| 


| 


in the Time of Lor d Chancellor 5 Hardwicke. | 


ad down by the council. 810 
The next queſtion is, Whether the particulars deviſed by 
the- ſecond [clauſe are compriſed in the fourth and ninth 
clauſes? I am of opinion that the general remainder after 
| the dutcheſs's life does not fall within the fourth and niath 


11 \- IS lA f LEV 
; But it has been firſt objected that the fourth elauſe is reſi- 
W duary, and exprelsly. excepts and takes out the particular 
W things deviſed by the ſecond clauſe, and not tlie eſtate, and 
intereſt only in thoſe things. e einig ot ern 677 
I think this is contrary to the words, for the will in this 
clauſe mentions all his whole real and perfonal eftate, and I 
think the exception takes out of it only the intereſt given to 
the ducheſs, and not the things themſelves ; and this is 
ſupported by Wheeler's caſe, and many others. ft 


Next it was objected, there is a different diſpoſition in the 
wrth-clauſe from that in the ſecond, the eſtates in the ſe- 
cond; being limited to duke Edmund and his iſſue male 
and by the fourth to duke Edmund and his iſſue generally 
admit there is a difference, but that ſeems a miſtake in the 
ſecond clauſe, and is ſet right by the fourth clauſe, by mak- 
ag the eſtate and houſe go together, © 


7 . 


WW 
* 
* 


nore particularly adapted to ſhew, that the eſtate and intereſt 
ay were ſaved to the wife, 
bemſelves; 


ife, and th 
n. 


Firſt, It has been © 
alve with the ninth, 
ed in the ninth, it 
ngs compriſed in the 


and conſequently if the houſe is com- 


eighth clauſe are directed to be ſold, 
ntrary to the duke's manifeſt intent. 


The is clearly otherwiſe, for by the eighth clauſe the truſtees 
[© not directed to ſell, but to diſpoſe of all his real and par- 
al eſtate, and therefore the word di/po/e docs not import to 
2 | mM ſell, 


=p authority , there is no ſuch general rule of law as was 


B. by the 4th 
clauſecot his will 
ſays, that my 
eldeſt lon and 
his iſſue, &c. 
ſhail after my 
death have all 
my whole eſtate 
real and per- 
ſonal, except 
till what 1 have 


given to my 
Wile, and ſhall 


give by other 
diſpoſitions to 
her, &c. The 
exception takes 


out of this reſi- 


duary, deviſe 


only the inte- | 
reſt given to the 


wife, and not 


| MEE = the things 

theſe particulars are compriſed in the fourth clauſe, they rx 

re ſtill more more clearly compriſed in the ninth ; the words 
tals claule are not only very general, a/! my gſtates real and 

jer/onal, but in the ninth clauſe the ſubſequent words are 

ew, | [287 ] 

he and not tlie ſubjects or things | 

the words are with the ſame exceptions as to my 

d the word reſtrictions points out expreſsly a limited 

dereſt; but there are ſome objections which have been 


jected, that the eighth clauſe is co-ex- 
muſt be in the eighth, for it is that all 


conſequently the houſe, pictures and {tatues muſt be ſold . 


The directing 
the truſtees to 
diſpoſe of all 
his real and per- 


253 


\ . 


24 Ale arguedand kerne 

Sa ned ste, o,, ſell, but to manage to the beſt advantage for the family; y/ 
to ſell, but o the ſubſequent words which direct to buy 
manage it to the money, and cannot-exterid to the houſe, ſtatues or pictum: 


beſt advantage Is. . . . 2 128 
for the family. and the general direction to ſell is conftrained in the fourteen 


_ ther they are not too remote? | 
+ This ſeems the plaineſt point of all, and falls within th 
_..... diſtinctions of the caſes on this head; the words ate theſe, 


the rales of law concerning the limitation of terms, or wh, 


| -Þtcie. 8, Bhonld . unhappy as that no legitimate fon, &c. (i of 
335 e th 
Ee mitstion It is clear and certain, that no limitation over of a perfil : 
of rn thing can be admitted after a dying without ifſue gener; cal 
ned within's but if this is confined within a lite ox lives in being, or within pr 
hfe or lives in ten months, or the birth of a child, or in caſe of the death of | cal 
ow Foe ſuch child before the age of twenty-one, or if limited m WW") 
or the birth of - Contingency to a perſon who never takes, the limitation i bay 
_ — — 40 = good®. This has been determined in many caſes, particular. . 
* — ly Higgins verſus Dowler, 2 Vern. 600. Stanley ver ſus Le, prof 

| limited oe 2 P. Ams. 618. Sabberton and Sabberton, Caſes in Lud | 
kgs r Sat Talbot's time 55, c. In this preſent caſe it is very clear that 4 
ED takes, it is the words are reſtrained to legitimate children of duke Johns 25 
good. dying without iſſue living at their deaths: the words are, if * 
nun legitimate ſon, Ic. ſhall live to leave any child behind thin, chu 
in ſuch cafe of their dying thus without leaving any iſſie b. 3 
hind them, I will and direct, Fc. in ſhort few caſes are 1 
reſtrictive; the firſt words ſpoke of his immediate iſſue, tie ral 
ſubſequent are extended to more remote'iffue, but ill arere- WI bb! 


trained to the caſe of dying thus, &c. ſo that no words cin hicle 
be more reſtrictive, In the caſe of Pinbury ver/us Elkin, 2 ver} 
Vern. 758. a liberal conſtruction was made to comply with tit WF. , 


teſtator's intention. tate 

288 In Sabberton verſus Sabberton it was determined on theſe | 
[ 2 I words in caſe they ſhould not leave any lawful iſſue. * 
with reſpe& to executory deviſes of terms for years or other perſonal & leaſe 

tates; the court of Chancery has very much inclined to lay hold of any words Clesf 

in the will to tie up the generality of the expreſſion of dying without 1% teſta 

and confine it to dying without iſſue living at the time of the perſon's decealei Wore 

Vide Fearne's Effay on Contingeut Rem, and Executory Dev, 3d. ed. 356+ | v 


Forth 


in the Time of Lord Chancellor Hardwicke. 2535 
Forth ver/is Chapman, 1 P. Vins. 663. ſeems an autHo- 
W rity in two reſpects; the caſe was this; Walter Gore by will 
| deviſes all the reſidue of his eſtate real. and perſonal to John 
| Chapman, iti truſt for the uſe of his nephews William Gore 
and Walter Gore during the term of a leaſe, ang as to the re- 
mainder of the eftate, as well as his freehold houſe, with all 
the reſt of his goods and chattles whatſoever, he gave to his 
| nephew William Gore, and if either of his nephews William 
Core or Walter Gore ſhould die, and leave no iſſue of their 
W reſpeRtive bodies, then he gave the leaſehold premiſes to the 
© daughter of his brother William Gore, and the children of 
his fiſter Sidney Price : the queſtion was, Whether the limi- 
tation over was good, or too remote? Sir Joſeph Jekyll was 
| of opinion it was too remote; but lord Macclesfield decreed 
this limitation good, upon the words leave iſſue. 

Mr. Williams ſeems miſtaken in the ſecond note on this In looking into 
caſe, where he ſays, by the will the limitation over was ex- 2 88 Forth 
preſeh reſtrained to the leaſehold ; for upon lodking into the man, 2 P. Was. 
caſe, it appears that both freehold and leaſehold were deviſed 663. the report- 
by the fame words; but probably the limitation of the real gl 3 
| was overlooked, and fo omitted by the regiſter. cuond note, for 
1 * CAT | ))) «+ . 
| the limitation over was reſtrained to the leaſehold, it appears the frechold too was deviſed; and 
| probably the limitation of the real was overlooked by the regiſter, | : 


Some diſtinctions or objections have been made by the de- 
kendant's council, Firſt, That in the preſent caſe there is a 
limitation in tail, precedent to the limitation by the ninth - 
cauſe, | 1 ” EEO 
If this is admitted, yet a general limitation may be re- 
ſtrained or turned into a particular contingent limitation by tuen may be 
lubſequent words, ſuppoſing there are ſubſequent words fat. turnedintoa par- 
feient for that purpoſe, as was determined in the caſe of Lamb diculer contin- 

. | | gent limitation 
verſus Archer, 2 Salk. 225. 5 


| | by ſubſequent 
; A * 5 3 5 8 DAY Ng words, | 
Another objection was, That in the preſent caſe a real eſ- 
ate is joined with a perſonal, and therefore the ſame conſtrue- 
uon ought to be made of the words. e 


do not ſee any reaſon why different conſtructions may not Though resland 
de put on the ſame words; to ſay they cannot, is contrary to Perſogal eſtates 


the caſe of Forth verſus Chapman, for there the freehold and 3 
leaſehold were given by the ſame words ; and yet lord Mac- fame words 
Cesfeld made a different conſtruction, that the intent of the may be taken 
tſlator might prevail; and I think it very reaſonable to take 5 P 
Vords in a different ſenſe with regard to the different eſtates 282. ] 
Vol. 1 — _ nn, => lenſe, with re- 


A general limi- 


236 Caſes argued and determined 


ard to the dif- to ſupport the intention of the party, at res magis valeat 
23 eſtates, to tok 25 155 * 2 leat quan 
fupport the in- Pereat. | 


My the A third objection was, That the teſtator did not intend to 
J create a particular contingent limitation of the leaſehold eſtate 
to Mr. Sheffield, diſtinct from the freehold. 


This is begging the queſtion; poſſibly the teſtator intend. 
ed a ſtrict ſettlement, and though it cannot have its full effed 
with regard to one eſtate, if there are words ſufficient for that 
purpoſe it may have effect with regard to another; the teſtator 
manifeſtly intended a full diſpoſition of his eſtate, and it ought 
to be carried into execution as far as may be according to his 
intention: many caſes have been cited, but I think there ate 
none that come up to the preſent. Lord George Beauclerk 
and Miſs Dormer, (before me June 12th, 1242. See before, 

caſe 212.) was after a general dying without iſſue, and there. 

fore the limitation over could not be good, Green verſy 
Rod, Trin. T. 2 & 3 Geo. 2. Fitzgibbons 68, was much the 
fame; that was, if a ſiſter ſhould die without iſſue generally; 
the eſtate was limited over; the council would indeed have | 
brought this caſe to have been like Pinberry verſus Elkin, by 
obſerving on the words after her deceaſe; but lord King ob- 
ſerved that to the words after her death were added the words 
in manner aforeſaid, which manifeſtly made it a general dy- 
ing without iſſue, and upon that ground determined the ligi- 
tation to be void. Therefore, upon the whole, I am of opi- 
nion that-the limitation over in the ninth clauſe is warranted 
by the rules of law. 1 5 - 


Another queſtion has been ſtarted, Whether the houſe, pic- 
tures and ſtatues do not fall within the fourteenth clauſe, and 
BS therefore muſt be ſold, which it is infiſted defeats the intent of 

ne WON the teſtator as much as the other conſtruction would have 
. done. I am of opinion that the houſe, pictures and ſtatutes 
-- arenotdirected to be ſold, the words in this clauſe are, af 
© my money, and all other my perſonal eſtate not otherwiſe given 
or diſpoſed of ; I underſtand theſe words to mean that ſuch 3 
he had given away, were not to be ſold; particular eſtates 
and intereſts in any part of his perſonal eſtate could not bt 
ſold, but the remaining intereſt might be ſold, unleſs fo {et- 

tled as not to be ſold. I conceive that the houſe, pictures and 
ſtatues were ſo fettered, as that the remainder after the inte- 

reſt of his wife could not be intended to be ſold ; the dukt 
directs the things to be ſold as ſoon as conveniently might be; 

but they are ſo clogged by the limitations that no ſale could 

take place in any reaſonable time; therefore I rely on bn 


in the Tims of Lord Chancellor Hardwieke. 
cond clauſe, as a ſufficient declaration of the teſtator's inten- 
tion, that this part of the perſonal eſtate ſhould not be ſold. 


All T have ſaid is ſtrengthened by ſome general conſidera- 


and cut to pieces, that it ſhould be ſevered from the bulk of 
the eſtate? Upon failure of his legitimate iſſue, he has direct- 
od his natural children to take his name and arms, and there- 
fore nothing can be more oppoſite to the duke's intentions, 
| than the conſtruction contended for by the defendants. 


| fold during the life of the dutcheſs. 


Lord Hardwicke decreed that the defendants, the exe- 
« cators of the late ducheſs of Buckinghamſhire, do deliver 
« the poſſeſſion of Buckingham-houſe, with the two wings 


« adjoining, and all the outhouſes, gardens, c. thereunto 


00 belonging, to Mr. Sheffield, and alſo all the ſtatues, and 
& belonged to John the late duke of Buckinghamſhire, and 


ing in ſpecie, and in the cuſtody of the defendants, be de- 
be livered upon oath to ſuch perſon as the maſter ſhall appoint; 
h and that the ſame be ſold, and the money ariſing by ſuch 


e ſale be applied in Jike manner as the teſtator's perſonal eſ- 
* tate, not ſpecifically bequeathed, is by the former decree 
directed to be applied; and as to ſuch of the plate as is not 


* now remaining in ſpecie, the maſter was to inquire what 
“ part thereof hath been converted by the late ducheſs of 


„ Buckinghamſhire, or the defendants, and take an account 


* of the value of ſuch part of the plate as hath been ſo con- 


* Plate ſa converted be anſwered by the executors of the 
* ducheſs out of her perſonal eſtate in a courſe of admĩniſtra- 
© tion, and that the amount of the plate ſo converted be ap- 
4 pled in like manner as is directed by the former decree con- 
. cerning the teſtator's perſonal eſtate not ſpecifically be- 
N queathed; and as to all the lands in Pimlico, admitted to 
' have been part of the freehold eſtate of John duke of Buck- 
inghamſhire, he ordered that the tenants pay the arrears 
and growing rents to tlie plaintiff, and that an account be 
15 | SES <« take 


ESR JE TTP 


tons: this is an entire manſion-houſe, deſigned for the ſeat of 
| the family ; could the teſtator deſign it ſhould be mangled, 


Ihe plate is given to the ducheſs during her widowhood, | 
aud is not influenced by any of the clauſes, but falls into the 
bulk of the eſtate, therefore the reſiduary intereſt might be 


ce ill the oil and water-coloured pictures upon oath, which 


| & were.in the houſe at the time of his death, and to deliver 
6 alſo, upon oath, all the deeds and writings to Mr. Shef- 
« field ; and as to the plate which belonged to the teſtator at 
© the time of his death, that ſuch part thereof as is remain- 
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* verted, and what ſhall be coming on the accouht for the 
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258 Caſes argued and determined 

| t taken of the rents accrued ſince the death of Edmund ly 
„duke of Buckinghamſhire, which were received by thy 

e ducheſs in her lifetime, and what ſhall be coming on thy | 

| account be paid to the plaintiff by her executors out of he 

[ 291 ] © perſonal eſtateina courſe of adminiſtration ; his lordſhip 
would not allow any coſts to the ducheſs's executors, by 
e directed if they gave Mr. Sheffield any unneceſſary trouble 

& jn reſpect to his obtaining the poſſeſſion of the houſ. 

< ſtatues and pictures, that Mr. Sheffield ſhould be at liben 

“e toapply to the court for the coſts of this ſuit to this tins 
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Car 1g. Warrick verſus Warrick and Kniveton, February 1, 
e 1745. 95 

Lord Hard- A BILL was brought by the plaintiff againſt the defe. 
wicke inclined 4 A dants, for an account of the rents and profits of his. 
rp Bough ther's eſtate, and for poſſeſſion, and that he may have th 


in a ſettlement full benefit of the marriage articles made on the marriage i 


OO. =. 8 A tw W ro aa 


OY. 1 his father and mother. 
ire, and tO S | : b 
uſe of the heir Thomas Warrick the plaintiff's father, by articles bef 
8 "1s o- marriage dated the 28th of December 1714, had the elt 
an eſtate· ail in in queſtion limited to him for life, and after his death u 
him, 6d * "Honor his intended wife for life, and after her death #© . 
not the legal ti- Ze of the heir male of Thomas Warrick to be begotten onik 
ine Id of Hier, OO 
not entitled io By leaſe and releaſe dated the 28th and 2gth of Decembr 
pur abr > 1714, and declared to be in part performance of the ſaid af 
and writings, Zicles, the ſaid premiſes were conveyed to Thomas far lifh 
till he bad eſta- and to 3 life, and after her death zo the uſe of th 
3 * 2 heir male of Thomas, begotten on the body of Honor. 
8 The marriage afterwards took effect, and Thomas Wa; 
It prays to ſet Tick died in 1739, leaving the plaintiff his eldeſt ſon, why 
aſide the-mort- inſiſts, that Thomas Warrick was intended to be tenant 
$595 Bot 8 life only, with remainder to his firſt and every other fon ſit- 
to redeem K. ceſſively as tenants in tail, and that he is a purchaſer und! 
me aſſignee of the marriage articles, and that they ought to be confiderean 
ene mortbebe. the ſame light as if they had been ſtrictly carried int 
| re 


The defendant Kniveton infiſted, that Thomas Wari heir 
did in his lifetime borrow of Deborah Weſtlake zool. and BW 1 
the 21ſt of Auguſt 1736, conveyed the eſtate in queſtion! 
her and her heirs, ſubject to a redemption on payment d Lor 
principal and intereſt, and that the repreſentatives of on in t. 


in the Time of Lord Chancellor Hardwicke. 


rah, in conſideration of 3141. paid to them by this defen- 
dant, and Thomas Warrick, in conſideration of 360. paid to 
him likewiſe, did convey his intereſt and the equity of re- 
demption to this defendant on the 25th of October 1737, 
and that neither he nor any concerned for hira had any no- 
tice of the marriage articles or ſettlement till after the death of 
= Thomas Warrick ; and inſiſts on his being a purchaſer for a 


. * 


valuable conſideration. 


T be plaintiff's evidence of notice was, that Hawkins was 
in his lifetime concerned as attorney for Deborah Weſtlake 
in ingroſſing the mortgage deeds from Thomas Warrick to 
ber, and that in the year 1735, he ſaid to one of the wit- 
neſſes, that if Thomas Warrick could not cut off the entail 
of his eſtate to raiſe money, he muſt be thrown into gaol, 
| 2nd that he had ſeen the ſettlement, and believed it might be 
| done; and that he drew with his own hand a caſe for the 
opinion of council, and that he was likewiſe employed as at- 
| torney for Deborah Weſtlake in ingroſſing the mortgage deed 
of 1736, and for Kniveton, in drawing the aſſignment of 
| the mortgage from Deborah Weſtlake's repreſentatives to _ 
| Kniveton, The value of the eſtate mortgaged was 251. 
per ann. 1 150 5 


On the point of conſtructive notice were cited the caſes of 

Lovrey verſus Tovey, Biſco verſus Earl of Banbury, 1 Ch. 

Caf. 287. 291. and Whitchcock ver/us Sedgewick, 2 Vern. 
. a 5 5 


The articles and ſettlement were both before marriage. 


Lord Chancellor. The firſt queſtion is, Whether the 
| plaintiff has the legal title to this eſtate? The ſecond queſtion 


is, Whether there was ſufficient proof of notice in this cafe to 
the defendant Kniveton ? 


As to the firſt, it is not abſolutely neceſſary to determine 
it, but in the preſent caſe I rather think he has not. Be- 
| Cauſe by the releaſe the limitation is to the plaintiff's father 
| for life, and to the uſe of the heir mals of his body in the 
| lingular number; ſuch a ſettlement as this would rather cre- 
ate an eſtate- tail in the father, on the words in Co. Litt. 22. a. 
where lands were given to a man and to his wife and to one 
heir of their bodies, and to one heir of the body of that heir; 
it was adjudged to be an eſtate-tail in the father. I remem- 
| ber in the argument in the caſe of Trollop verſus Trollop, 
Lord Chief Juſtice Eyre cited it, and ſaid it was a limitation 
n tall by gift, that my Lord Coke ſpoke of; but I am of 
DT GENS „ | opinion 


Claſes argued and determined 

opinion in the preſent caſe that if the plaintiff had a le 
eſtate, he is not entitled to come here for deeds and 
writings. He ought firſt to eſtabliſſi his title at law, unlet 
he had ſhewn terms were ſtanding out, fo that he could ng 
recover at law: there is nothing pretended of this kind, ſot 
he has both articles and ſettlement in his cuſtody: ; nor doe 
he ſuggeſt old terms are ſtanding out, therefore he comes to 
early for deeds and writings, if this was the whole of the 

Be _caſe, 3 9 

[. 293 ] The more material point, ſuppoſing the legal eſtate was in 
Be the plaintiff, is, Whether there be ſufficient evidence of no. 


tice to the defendant Kniveton of the plaiatiff's right under 
che articles. I do not think there is ſufficietit ground to ge 
relief againſt a purchaſer on the circumſtances of this caſe, 


Where by arti- 
ee s” they will warrant me to decree the legal eſtate from the pur. 
A. for life, to chaſer. It is certaiuly true from the general principle 
his wife forlife, of this court, that if articles on marriage are to ſettle a 
een et. ſtate to A. for life, to his wife for life, remainder to the 
body of A. this heir male of the body of A. it is taken here to be in ſtd 
is conſidered ſettlement, and an eſtate for life only in father and mother; 
rang fra — and if the ſettlement be made after marriage, it ſhall Be recti. 
the father, and fied by the articles before. The caſe of Weſt verſus 'Erifey, 
the 1 1 P. Ums. 349. was both upon articles and a ſettlement be. 
8 - fore marriage; this was the firſt caſe, where the court alter 
the articles be- a ſettlement, and made it conformable to articles, and re- 
fore marriage. Jeyed on the head of miſtake, the ſettlement referring er- 


preſsly to the article. 

Bud thong] But this was between the parties to the articles and ſettle- 
eee nonties ment, and their repreſentatives, and mere volunteers, and has 
to the articles not been carried into execution againſt a purchaſer. 


and ſettlement, | ; : a 
2nd mere vo- Secondly, As to the point of notice, whether there is {ut- 
ee x yet not fieient proof of notice in fact? There is no pretence of adul 
ebe, notice, antl the defendant is only an aſſignee of a mortgage. 
e Mr. John Hawkins was agent for Mr. Warwick the father, 
and the original mortgage, and it was inſiſted that he had 
notice by making the mortgage in 1735, and by reaſon af 
his preparing a cafe in which this ſettlement is recited. Con- 
ſider it firſt in the caſe of Mrs. Deborah Weſtlake the of- 
ginal mortgagee: A common recovery was ſuffered in Ti 


But though it 


5 nity Term 1735, probably to eriable the father of the plaintif 


to borrow money, two months before the time Mrs. Wel 

lake lent her money; the court, it is ſaid, is to preſume 

Hawkins, ſeeing the ſettlement referred to articles, ml — 
. e 00 


Firſt, Whether from the nature of the articles theinſelve, © 
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pooked into the articles likewiſe ; but Mr. Hawkins had no- 
tice as agent to Mr. Warwick, for the caſe ſtated for coun- 
| cil's opinion Was only for Warwick, not for the mortgagee ; 
this is only conſtructive notice to Mr. Hawkins, and that 
| conſequent] muſt create a conſtructive notice to Mrs. Weſt- [ 294 } 
lake; but ſhe is not before the court, for the aſſignee of the | 
| mortgagee only is before the court, ſo that Mr. Kniveton 
ſtands only in the - ſecond degree. The proof as to notice 
upon the aſſignee is ſtil] more light; one witneſs ſwears that 
| he believes John Hawkins was concerned for this defendant, 
| becauſe he was at that time cler te Hawkins, and ingroſſed 
the aſſignment. I take the caſe to be, that Hawkins was 
concerned on both ſides, which is very frequent in the country. 
It would be a pretty harſh thing to affect the lender of the 
| money with all kind of knowledge, which the agent may 
| have. of the title of borrower ; but ſtill I will not lay it down 
25.2 general rule, that where the ſame perſon is concerned 
for the mortgagor and mortgagee, that notice to ſuch perſon 
vill not be good conſtructive notice to the mortgagee. 


But confider what kind of notice the defendant Kniveton That notice to 

hal; Mr. Hawkins had not notice at the time of the aſſign- eftefdt fn, 
ment, nor relative to this buſineſs, but before; even before the neee 1 
| original mortgage: in the caſe of Fitzgerald verſus Falcon- the ſame tranf- 
| berg, it was held, the notice ſhould be in the ſame tranſaction. _—_ 2 
This rule ought to be adhered to, otherwiſe it would make . wy 
purchaſers and mortgagees titles depend altogether on the 
memory of their counſellors and agents, and oblige them to 
| apply to perſons of leſs eminence as council, as not being ſo 

| likely to have notice of former tranſactions. The notice here 

was clearly ariſing from that caſe ſtated by Hawkins at the 

requeſt: of Warrick, in order to do ſomething towards ſuf- 
fering a common recovery; and it is a year and fix months 
after that Kniveton is to be affected with this notice. It is 

very probable that Hawkins might have forgotten it in this 
length of time, or which is much more likely, did not un- 
derſtand the rule of this court, but took the limitation for an 


abſolute eftate-tail. 


It is true this court has given relief againſt perſons who The court vill 
chim under the ſettlement and their repreſentatives, but no not conltrue 


2. . ds whi 
cake has gone ſo far as to relieve againſt purchaſers; _ —— 


though it is true, ignorance of the law does not excuſe, yet eſtate-tail, to be 
ere is no caſe, but where there are articles as well as a ſet- 277d into 


| OF : | ; {tri ſettle- 
tlement, that the court will conſtrue words which make a legal ment, except 


e-tall, to be carried into ſtrict ſettlement, iu the caſe 
1 | where there are 
| | articles as well 
If as a ſetilement. 


2 
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[295 ]. If the ſettlement had been made after marriage, it woll 
Where there have been ſtronger for the plaintiff ; but as lord Cowper (gig 
are two equi- in a caſe in Vern; where there are two equities, he who has 3 
— EE. ſuperior equity ſhall carry it; and I am inclined to think, 
5 eien ll that as the ſettlement was before marriage, the defendant, 
car it; and as a. purchaſerg has a ſuperior equity: 
ttlement PE 5 7 
have wie before His lordſhip diſmiſſed the bill ſo far as it prays to be re. 
3 e heved againſt the mortgage, but decreed that the plaintiff 
purchaſer has a might be at liberty to redeem the defendant Kniveton.4 
| Luperior equity. | | | = | 5 5 : 5 
PHE plaintiff, the lady of fir Francis Head, brought her 
| bill againſt her huſband to eſtabliſh her ſeparate mainte. 
Nance, purſuant to an agreement for that purpoſe, and moved 
to-day that 6001, ſhould be paid her, being a year and half's 
arrear, at, x00/. a quarter, to maintain her till the cauſe 
is heard. | 
EE ERP Re The foundation for the motion is; that fir Francis Headin | 
Jener to bis 1740, Wrote a letter to fir John Boys, the father of the 


wife's father plaintiff, and in that letter ſays that he has a great affeQon 


ſaid, he did not f. : | . wig | * 
. her, but from her misfortune, not her fault, and which 


witneſs to her Neither of them can help, he does not chuſe to be a witneſs 
— and of her infirmities, and during the time fhe lives with her 
ore during get | | 1 0 

the time he father, Will allow her 100. a quarter. | 

lived with her father would allow her tool; a quarter; the wife having brought a bill for ela 

bliſhing her ſeparate maintenance, moved to be paid 600]. being a year and half's arrears, to 

keep her till the cauſe is heard; the huſband having by his anſwer ſworn, he was deſirous df 

cohabiting with her, the court in direCting for the time paſt a ſum of money to be paid her, 

would not order it asarrears, but 400l. in groſs, and ſaid they ſhould not direct it for the future, 


Sir Francis Head by his anſwer to the bill inſiſts, that he 
has requeſted her to come home and cohabit with him, and 
is extremely defirous of it. Before the anfwer came in, 
which was. in July laſt, lady Head, upon filing articles of the 
peace againſt her huſband, obtained an order that he fhoull 
enter into a recognizance with ſureties for his good behaviout, 


Wheo the buſ- Lord Chancellor. The two principal grounds for bills d 
band, in order this kind, are an agreement for maintenance; or a truſt fo 
to evade a ſen- 6 7 58 bl ; 

[ 296 this purpoſe ; and in either of theſe cafes the court will entet- 
tende in the fe. tain a ſuit for alimony and maintenance, and even after a ſen- 
| 2 court tence in the Eccleſiaſtical court for it, when the huſband 
tot mainte- | f | 1 5 8 


Hg Vide Fearne's Eſſay on the Learning of Contingent Remaindeis and Ele; 
cutory Deviſes, 3d Edit. 78. * | 


«> 


in the Time of Lord Chancellor Hardwicke. 

order to evade it is going out of the kingdom, will upon a bill 
filed by the wife, grant a ne exeat regno ; and I remember 
a caſe of Colemore verſus Colemore, before lord chancellor 
| King, where the huſband had, after a ſentence for alimony, 
| made over his whole eſtate to truſtees, and then went to the 
Wel fate and upon a bill brought by the wife againſt the 
truſtees, he directed them to pay her a conſiderable mainte- 
nance,out of the truſt eſtate whilſt the huſband refided abroad. 
As. to. Whor wood verſus Whorwood, 1 Ch. Caf. 250. it 
was determined during the uſurpation, and while the juriſ- 

diction of the Eccleſiaſtical court was ſuſpended, 


It has been ſaid, notwithſtanding articles of the peace have 


been exhibited, and ſurety pyen by the huſband, it does not 
| follow that a wife is juſtified in living ſeparate from her 


for ſome time, till their paſſions might be ſuppoſed to ſubſide, 


| live happily together ; and this in the preſent caſe weighs with 
me, in directing for the time paſt a ſum of money to be paid 


defirous of cohabiting with her, and that he has frequently 
applied to her to come home, I will not direct it for the fu- 


alowance, according to the offer in the letter to lady Head's 
| father, for I do not think her intitled to 600/. which fhe prays 
y her motion, becauſe the anſwer has been put in above 
half a year, in which he offers to cohabit with her. | 


This is not making a decree,' as has been faid, before the 


and what I ſay now is abſtracted entirely from any decree the 


a pear to be a foundation for the agreement ſet up by the bill. 
„ There are inſtances where, notwithſtanding an abſolute de- 

cree for a ſeparate maintenance, yet afterwards upon the cir- 
of Wcumſtance'of the huſbands conſenting to cohabit with her, 
ot 


continue the ſeparate maintenance, 


s \ 


Max b Firſt 


- 


| and they had a proſpe& from the interpoſition of friends to 


F her, but I will not order it as arrears, but in a groſs ſum ; 
| for as the huſband does by his anſwer ſwear, that he is very 


hearing, but only doing what the huſband himſelf is obliged to 
do, maintain the wife till the cauſe is heard upon the merits ; 
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nance, is going 
out of the king- 

dom, this court 
on a bill filed 
by the wife will 
grant a ne cxcat . 
reguo. 8 


| huſband. But it is an excuſe at leaſt for keeping from him 


| tire, but only that 4ool. ſhall be paid her, which is a year's 


court may think proper to make, if there ſhould not then ap- 


After a decree 
for a ſeparate 
maintenance, if. 


TIL "of 1 | | a a huſband offers 
ad promiſing to uſe her kindly, the court have refuſed to to cohabit a6 ag 
| | ED his wife, the 
court have re- 
fuſed to continue it. 
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dauer chamber of error would lie in the Exchequer chamber of a judgment on 
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264 C.uaſes argued and determined © © x, 
( 297 ] Firſt Seal after Hilary Term, February 19, 1944, 


CASE 10g. . T4 | 7 
After the wes 7 * marquis of Powis (after the plaintiff at law had 
tiff at law bad obtained judgment againſt him, and an award pf executiog 
obtained judg- ' - 2 . N , . he . d b a * X 3 
ment againſt upon the fare Facias, to revivę the que gment) ol tained an In. 
P.andan award: junction in this court, upon the common terms of givingy | 


of execution on . 
+ the ſcire facias releaſe of 3 


to revive a judg- | | | | 33 8 | 
ment; P. obtains an injunction on the common term of giving a releaſe of errors, and after. 
wards brings a writ of error in the Exchequer chamber; this is a breach of the order, andy 
contempt of the court. ; 1 | 15 0 2 


My lord Powis has brought a writ of error in the Exche. 
quer chamber, upon the ſeir⸗ . ; and the defendant in 
error has pleaded the releaſe of errors given by the plaintiff in 
error, and has likewiſe moved in this court againſt lord Powis 
for a contempt, in diſabeying the order of the court for releak 


of errors. 


The queſtion is, Whether the releaſe of errors ſhall be cons 
fined to the original judgment, or whether it ſhall be extend, 
ed to errors in the award of execution on the ſcare facias? 


Whats 1 a Lord Chancellor. I am of opinion, that if it had been 
of errors is given immediately after judgment entered, and before the 
given immedi- ſcire I was taken out, the words in the common form ot 
. nel and releaſe of errors relating to time paſt, as had done and ſuffer- 
= before the £4 muſt be confined to ſuch actions or judgment as are al. 
ſcire facias taken ready accrued, and bringing a writ of error, upon an award 
out, the words of execution on a ſcire facias to revive that judgment, would 
had done and 9 7 FR | 9 | 
ſufferedin the not be a breach of the order and a contempt of the court. 
releaſe, muſt be EIS, „ ke D 2 

confined to ſuch actions, &c. ag are already accrued, and bringing a writ of error on the leite 
| faciat would not be a contempt of the court, | | 5 5 

But, in the preſent caſe, as the releaſe of errors is after the 
award of execution on the ſcire facias, there are words in 
the releaſe, as warrant, proceſs, &c. that will extend to make 


| it a releaſe of errors upon the award of execution. 
After the Exche - In the caſe in 1 Mod. 79. lord Hale was of opinion, a wit 
_ 22 a ſcire facias, grounded upon a judgment in one of the æ. 
ment, they baye tions mentioned in 27 El:z. c. 8. becauſe it is in effect a prev 
vo authority,” or parcel of one of the actions therein mentioned; but in the 
e . caſe of Hartop verſus Holt, 5 Mod. 229. the court were of 
there upon the opinion, the deſign of this act of parliament was to give * 
award of execu- yrit of error upon the merits of the caſe ; but here the right 
tion would be js determined, and the writ of error is brought upon the awat 
no ſuperſedeas, is determined, an ri ght up 


of Egecution, ſo that the Exghequer chamber haye no Win 


* 


in the Time of Lord Chancellor Hardwicke. 


writ of-error is no ſuper ſedeas. . 


In conſideration of this releaſe being as long ago as 1731, 1 be 4775 *. 
will not conſider the breach of the order as a contempt of the court WAY 
court, but direct that the marquis of Powis's proceedings on not conſider it 


the writ of error ſhould be ſtayed. as a contempt, 


but directed on · 
3 ly the proceed- 
ings on the writ of ettor ſhould be ſtayed, 


5 Ekin verſus Pigot, March 35 1745. Cat 106. 


NME bill was brought for tithes in kind of the manor of Do- , modus being 
deſhall in the pariſh of Quainton. The defendant inſiſts worth as muck 
upon a modus of 480. in lieu of all tithes for that manor, The 8 manor it- 
plaintiff's council inſiſted, it was too rank, for the whole rec- ans ah pron 


a S - > Tank, and con- 
whole demeſne lands of that manor in queen £E/:z, time, were 3 


the manor itſelf. ET ops. col mind. 


Mr. Mills, for the defendant, cited Chapman verſus Mon- 
lon, 2 P. Vins. 565. N e 


The plaintiff proved as exhibits the value of the firſt fruits 
from a return made by the augmentation office, and for the 
value of the manor an inguiſition poſt mortem. e 


Lord Chancellor. There is no perſon more unwilling There muſt be 

than I am to ſet aſide ſuch payments in lieu of tithes ; but 125 2 

there muſt be ſome ground of law upon which to ſupport ſuch ay Fan 

| payment, The firſt objection was of its -being too rank a ments in lieu of 
modus, and conſequently could not be time out of mind, for "<5 

the manor is now but 8o/. per ann. and according to the na- 

tural improvement of lands from Hen. the 8th's time it ought 

to have been ten times as much, on account of the money 

| ſinking in its value, and lands riſing in theirs. The returns 

from the firſt fruits office, and the inquiſition po/? mortem, 

though they are not concluſive evidence, yet ſutficient upon 

| the circumſtances of this caſe, becauſe the defendant has not 

produced any evidence to contradict it. rap 


| Taking all the evidence together, this appears to be nothing [ 299 ] 

" FEI . L „ . | . ſ | I _ 
have ſubmitted to in ſucceſſion from time to time, and is eee 4 
merely a perſonal payment, not a compoſition real, which is <ompoluion, | 
lome charge given to a parſon upon lands, under a deed to 


the parſons in 
Mm 2 which 


265 
tity after they have affirmed the firſt judgment, therefore the [ 298 


. g Elizabeth's time 
tory was worth but 331. a year in Hen. the 8th's time, and the was thought to 


Sr 2 — 1 
I r eager IC 


worth but 48/. per ann. ſo that the modus was full as much as not be time out 


. 


Warns Mar 


mote than a compoſition upon agreement, which parſons 19s * 2 mere. 


ſubmitted to by | 
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266 = Cafes argued and determined 
ſucceſſion from which himſelf, the patron and ordinary are parties, andof 


time to time, "6 ] : 

and differs from 2 different nature from this“. 
s compolition . N 2 1 

39%. hich is a charge upon lands under a deed to which himſelf, the patron and ordinary are 


The plaintiff therefore muſt have a decree for tithes in 
kind. 8 e 


c 167, Androvin and others verſus Poilblanc and others 


March 7, 1745. 


Ne M. Henry Poiblanc by a French will, after giving pat. 


—— 


dad according his only and univerſal heireſſes Mrs. Suſan Poilblanc his 
to the ſiatute of fiſter for one third, and Mrs. Mary Poilblanc, widow df 
diſtributioos; © the late John Elin, his fiſter alſo, for one third, and in 


two thirds to | , bo. ITS ; | 
the tefator's © Caſe of her deceaſe before him, her children, or deſcen- 


two ſiſlers and dants by repreſentation, in her room or place, for then 
oo e < to diſpoſe of freely at their good pleaſure, and as & 
third to S. P. the fects belonging to them; and as to the laſt remain- 
only child of the ing third of all his ſaid effects, the teſtator wills and 
1 *« intends, that the amount of that ſhall remain entire in the 


* Moduſes.proceed upon a ſuppoſition of an original real com poſition ha. 
ing been actually made; which being loſt by length of time, the immemoral 
wo is admitted as evidence to ſhew that it once did exiſt, and that fron 
thence ſuch uſage was derived. Now time of memory hath been long ap 
. aſcertained by the law to commence from. the reign of Richard the 1ſt“. a 
any cuſtom may be deſtroyed by evidence of its non-exiltence in any part a 
the long period from his days to the preſent. Wherefore, as this real compol- 
tion it ſuppoſed to have been an equitable contract, or the value of the tytheh 
at the time of making it, if the mogus/ſct up is ſo rank and large, as that it, bt 
yond diſpute, exceeds the value of the tythes in the time of Richard the 1ſt, thi 
modus is felo de ſe, and deſtroys itſelf. For as it would be deſtroyed by 2 
direct evidence to prove its non exiſtence at any time ſince that ara, ſo allo l 
is deſtroyed by carrying in itſelf this internal evidence of a much later o' 
nal. Vide Blackſtone's Commentaries, b. 2. c. 3. . | 
* This rule was adopted, when by the ſtatute of g. Edw. 1. c. 39. fle 
reign of Richard the 1ſt. was made the time of limitation in a writ of f 
This period in a writ of right, by the ſtatute of 32 Hen. 8. hath been rear 
ced to ſixty years. And it ſeems ſome what unaccountable that the date of le 
al preſcription or memory ſhould Kill continue to be reckoned from an n 


. 


very antiquated, | 


* 


15 


o 


« hunk 


in the Time of Toru Chancellor Hardwicke. 267 


« hands, power and direction of his ſaid eldeſt ſiſter Mrs. 
«Suſan Poilblanc, for her to enjoy the profits and intereft | - 
« thereof during her life, and after her death, the capital f 
« the laſt third of his effects ſhall be inherited by the child or 
« children of Mr. John Poſlblanc his brother, that thall be 

« Gut of the kingdom of France at the time of the death of 

« his ſiſter Mrs. Suſan Pollblane, which ſaid child or chil- 

« ren of his ſaid brother, which thall be out of the kingdom 

« at the time of the death of his ſaid ſiſter, he inſtitutes forhis 

« heirs, or heir, in the property of the ſaid remaining third, 

« and the capital, whereſoever it be, to take and diſpoſe 

« of:in that cal, at Wir hs pleaſure as ther g own Proper 

95 * goods”. | Wo 4 3 


« And laſtly, that his hat eetenicnt may be. wall: CXEC- 
« cuted, the teſtator hath named and appointed for bis -exe- 
| « cutor thereof Mr. Lewis La Conde of London, merchant, 
s his friend, giving him in that quality all and as full power 
and authority as can be given to a teſtamentary executor,” 


plaintiffs, who are the ſiſters of the teſtator, and his next of 
kin, have brought their bill to have ſo much as was deviſed 
to her under the will diſtributed, it being a lapſed legacy. 


The defendant, the executor, inſiſts, that he is intitled to 
it both in law and equity, guafiexecutor. 


Mr. attorney-general, council for the plaintiffs, to | 
that where a legacy is lapſed, the next of kin ſhall have it, and 
not the executor, cited Page verſus Page, before Lord Chan- 
cellor King, 2 P. J/ms, 489. and Powell verſus Owen 17 3b. 
before lord Hardwicke. | 


Mr. Sambourne, of oe une fide, cited Bagel ver 1 5 
Dry, 1 P. ums. 700. 5 | 4 


Lord Chancellor. What we call executor and reſiduary le- Executor and 
gute is, in the civil law, univerſal heir, and theſe words, by ene legatee 
that law, would have intitled the ſiſters, as being made univer- what the cle 


lal.heirs of all his 5 goods and chattles, to have proved the will, law calls uni- 

If no executor ha the ſiſters bei 
ter 

the Bs | and makes: a very Plain one for the plaintiffs. po made Bens, 


have been inti- 
tled to oicwiha m if no exccutor had been appointed. 


— 


| Itis certain — an executor: is named i in a er" and no- If a ey 10 


reſidue; but if a legacy is given Jia, which ſhews he cutor, which 


Baur not take the Whole, as he has a part of the eſtate, th nn 


next 


Mrs Suſan Poilblanc dying in the daher s lifetime, the [ 300 ] 


been appointed, which is the ſtrength of verſal beirs, and 


ore is ſaid, he is at law intitled, and in this court, to given to an exe- 


\ 


bu ds 


25 
7 
1 
© 
5 
1 
© oY 
$387 
84 
» 
8 
1 
1 
Ag 
» # 
1 
; 


- IE. > — 
—_— ——— —  ——— —  ——— ————— ———— * 
. — dren not. o_ 5 : 
———_— 


—ů— —ͤ— - 
r 
a — — 
as - 2 


ox $ "MA 4 4 p » 
EE 1 * b " v #42 < 2 L 8 . OM 
2 ——ůů —-H— a, 1 na; 7 — — — — 7 þ 22 — 
2 . N C 2 y k A 4 a < — — n 
7 Rog LOW yoo OST oe = 0 IE I e GM r eee ee = 
2 3 2 0 5 2 W RI . 
3 al a b " 2 rr = i G 


IS. AS 


| whole, a he bas next of kin of the teſtator ſhall be intitled to have it diſtribu 
dle, the next of ted upon the foot of the ſtatute of diſtributions. It is th 
kin ſhall be in- ground too of all the caſes, of excluding the executor, thy 
3 r he is only named Ae ſake of executing the will, and tg 
ph have the trouble, and not any benefit. If an executor is con. 
ſidered as a truſtee by conſtruction and inference, where | 

I ſpecial or general legacy is given, much more where the teſz. 

L 301] tordeclares him to be a truſtee. The caſe of Bagwell verſu 
Dry, in 1 P. Vn. is expreſly in point, and therefore bring 


it to that queſtion, whether the nominating him executor b 


not here nominating him in truſt *. 


a true, the ſiſtets take it in thirds, but if he had done 
no more, as he has named them univerſal heirs, they would 
have been intitled to the probate of the will. 


Hzres teſt- For the proper term in the civil law, as to goods, is, her 

10 goods, the feſtamentprius, and executor is a barbarous term unknowny 

term in the ci- lat, therefore, a perſon named as univerſal heir in a will 

vil law, andex- in my opinion, would have a right to go to the Eccleſiafticl 

Sate court for the probate. Therefore, by naming, other perſons 

unknown to uni verſal heirs, he has divided the authority from the interdl, 
: ꝶMNX— —— ·— ¹o¹ 8 

What is the meaning of this? Why, naming him as no- 

thing but as an inſtrument, and to give him barely the zu- 

thority of an executor, without any intereſt, and the facts ei- 

plain it; for, as the ſiſters lived abroad, the teſtator found it 

neceſſary to veſt the authority in ſomebody in England; for 

i — 4 Why, merely for the purpoſe of executing his wil 

F 8 n 

Mr. Brown's objection was, that though he has named 

them unzverſal heirs, yet he has named them ſo in thirds 

only; and being tenants in common it could not ſuryiveto 

the other two, and therefore the executor by general rights 

'_  ___ Intitled. To be ſure, the law of England is ſo, but as the 

© executor, by the words of this will, is clearly only an in- 

goes to the next of kin. i 

His lordſhip decreed, that Suſan Poilblanc being dead it 

the teſtator's lifetime, it is a lapſed legacy as to her, and mul 

be divided according to the ſtatute of diſtributions (the execu- 

. +. - tor-being only a truſtee) per capita, two thirds thereof to the 


— 


s One deviſes the ſurplus of his perſonal eſtate to four equally, and leaveh 
r I. S. executor in truſt; one of the four dies in the life of the teſtator :; h a a 
Zs ſo much of the teſtator's eſtate undi ſpoſed of by his will, ſhall go accv 0 
to the ſtatute of diſtribution, and not to the executor, he being a bare t 

© for the next of kin, Bagwell verſus Dry, 1 P. Wms 700. plan 15 


ſtrument, he can take nothing beneficially, and therefore 1 


„% 


20 a 


in the In ne if Lord Chancellor Hardwicke. 269 


intilks, vrftator's two Alter: and the remaining third _ 
= third ove defendant- Sulan Poilblanc, one of the chil- $a | 


dren of John P ns the teſtator's brother. 8 
As aul Aton: The third Seal after Hilary. 5 30 TH | 
4 | Term, 1745: 1 ASE 1 


MO T1 O N was made on behalf of Haves Afi A jointre had 


againſt lady Afton, to deliver up one part of a marriage 9 of 


{ettlement, ſhe admitting ſhe had two ; and that in the ſet- uemeng in hex 


e ealldey, 26d 
tlement My ory ike Is } in the remainder, „ . 
bee A "ſeſſion of the 
Uhde as bis executor ; * to be e hefoin the el in count, but * _ 
ppon motion, direct it to be delivered up, it being the very end of the bill. 


dhe had her own part in her own cuſtody, and came into 
the poſſeſſion of her huſband's, as his executor, and d bee 
orſed with his hand, this is my part of the ſettlement. . dg ts 


Lord Chancellor. 1 will order it to be produced | — 8 
the clerk in court, but cannot, upon. motion, direct K to Be 
gliyred up, becauſe'this is the very end of the bill. | | © 


It is like the caſe of a purchaſer, who, if he denies Solbes 0 e it 
peed only ſet forth the pe deed ; but may plead his be ente notice, . 


purchaſe in bar to the diſcovery of the title deeds ; for a OI * 5 


purchaſer may, ſubſequent to is purchaſe, have found out à chaſe deed, and 
defect in his title, and if he mould produce title deeds, they Low his pur- 
in bar to 
might make uſe of them to overturn his title at law. There the diſcovery of 
is nooccafion to offer to confirm her title to the jointure, for the title deeds, | 


they both claim under the ſame deed, and becauſe it muſt ap- 


pear what their title is, before it can be confirmed, but that | : 
will not extend to a precedent title deed, where the perſon had : 3 
f hecedent eſtate- tail. | | 23 L For 


A jointreſs ought to produce her jointure deed, and a a pur- r= A jointres ot 
chaler his purchaſe deed, that it may be ſeen Weder 6 the Aare 


* 3 ought to pro- 

5 85 wood are bor pa in their 11 11 „ ee 
1 deeds, to ſee if 

the lands they 


44." 8 N - 
"£6 1 2 * 


| BOT 58 SOL 4 1 S743 chic, eee. 
i. 8150 1 March 15; 1746, Ia the [ 303 
1 Paper of Pleas and Demurrers. C4109. 


0 RD Chancellor. Where a bill is prought to im- Where e in 
peach an account, and the Kennt pleads a ftated ac- not ny im- 
aunt, it is not neceſſary in every caſe that the account 1 

be annexed by way of ſchedule to the anſwer, for the charges tbe 


Fea is ſufficient i in caſe it be a fr account between the par- Plaintiff has no 
| | des 3 | 
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2 cer argued ndidetermined » + 


the def — 1 
pleads a ftsted the account, but charges the plaintiff has oo Rs ah 


account, he the account, and prays ĩt may be ſet forth. | -39 tk 


muff annex it to 


e defendant pleads a ſtated account, en annexin 

it to his anſwer, ts that if Are were errors upon the face of 

: it, the plaintiff could have no opportunity of pointing then 

out; and for this reaſon, he ordered the defendant” ad lo 
$35 ave N for an anſwer, with liberty to except. 3 4 


et tis | 0 © Hildyard, verſus Ereſly,” March. 15, 1746. 


ien H E defendant pleaded a fine and non- claim to Ul 
1 bill brought for: brought by an heir at law,” for Ffeovery whether the ct. 


> ron egg int was a purchaſer for valuable conſideration. he 


bill prays e- plaintiff came of age in December 1734, and brought his 
kef; the anſwer pill of diſcovery the June before; he amended the bill ſeveral 


to this is to be 


confdered as times, but did not, till 1745 amend and pray relief. Mr, 
rt of the an- Creſſy levied the fine in 1738, and all the deeds were in the 


Jon 8 hands of this defendant, as attorney. to the plaintiff. 


much zeit- Lord Chancellor Wher the defendant put in. Fe: | 
to the amended bill which prayed relief, he could not put in 


fed in the 
e parch- _ 
ment, and s a complete anſwer over again, but only. refer to the former 


| part ofthe Fa * anſwer; for if he had done otherwiſe, it 7 25 have Ke | 
anſwer is tobe 


- confidered as 3 part of the anſwer to the original bill for di. 


nb. e, 


Eos 0 ' fefr ed for imperfinence and therefore this 


caovery, as much as if it had been ingrofſed in the ſame parch-, 

mament, and a part of the ſame record. If, at the hearing of 
„ czuſe, 5 

bp the anſwer, the plaintiff may counterprove by reading an 

part of that anſwer, and by that means overturn the ple. 


( 304 4] Does it not equally hold at the time of arguing the ples, 
that the plaintiff may counterprove 1 reading a . out 
of the defendant's anſwer, tg N he had not e 
n His plea? 5 34 

| Upon reading the paſſages out tot the IN po Chans 
ales was of opinion, he had not made a complete anſwer fo 

. the diſcovery, and therefore, not having properly ſupported 

| + | hisplea, he ordered the er 80 an ane 6nly, vk 

* 4.9 "vw to except. 


Cas x 121. | Hardingharn verſus Nicholls, March " 55 1740 | 


| Toxbillfor All BLI. L was brought to be let into the poſſeſſion of a 


poſſeſſion; a be 
purchaſe far a nr the e rao a e for a weld 0 


* 1. +4 


5&8; 


i if ties; wt? in the. preſent caſe, the bill not RPA RPDS. | 


= my A aces Xx «+ 


defendant ſhould not have ſupported his pla, 


| real effate'under her father's will, againſt Mr. Barry, fourth 


vernment of infants reverted to this court, to whom it ori- 


. 


0 44480 
— ̃ TY. 
e * 
4 8 , 
i X [7 
g EST" 4 


| | | ; g 
R y J 


| conſiderations and that the money was peid, or is bona, fide Yale conf 


The fact is, that the conſideration 1 101 ney Was never paid; is bons fide re 


deration is 
plwGKVbeaded, and 
that the mon! 


4 + * 
1 1 
— 


but only ſecured to be paid. | 7 cured tobe 


„ peaid, being on- 


5 Lord Chancellor. . The defendant has not paid the money iy ſecured, may 


09 . 2 3 e .b 14 
et, and therefore, as he has notice now of the laintiff's N BED 


| title, the money he has only ſecured to be paid, any never be therefore over- 


paid, and conſequently the plea muſt be dver- ruled. zaauyled. 


Smith berſas Smith, in the: Cauſe Petitions March cas 112. 


” + 
. 


—_— 90-15 KG 6:4 £9), 2 Here 4-4, 04,7 | ET 
| A PETITION was preferred by Mrs. Smith, on be- A mother pe- 


half of her daughter Miſs Smith, deviſee of a very large ond, that Mr, 
| : Wh ; Barry may be 
ET oy 2 e Bikes - 6-3 9 reſt tained from 
ſon of lord Barrimore, that the court may reſtrain him from marrying her 
marrying her daughter, being an infant, and a ward of this daughter being 
e * 32 5 - EF an infant, and 
court, of to make ſuch other order as his lordſhip ſhall think , ward of this 
fit. 5 ier 1 e 5 C | | court; ordered, 
OSHA: 27 as he is likewiſe 


| anibſont; that, his guardian ſhall not permit him to marry the young lady, without the leave 


of the court. 5 18 | 
Lord Chancellor. This care of infants has been exerciſed _ 
by che court in different degrees and inſtances, 1 | 
Upon the ceſſure of the court of Wards, the care of the go- The care of in- 
fanis reverted to 
E=: : g a a 8 : this court on 
ginally belonged, and in reſpe& of lunaticks, ideots, and in- 305 
8. the king is 2 305 

nts,” the king is bound to take care of them : it is not a pro- the ceſſute of 

fable juriſctiction of the crown, but for the benefit of infants the court of 


themſelves, who muſt have ſome common parent. — 


This juriſdiction is exerciſed by way of puniſhmett, ſome- 
umes on ſuch as have done any act to the prejudice of in- 2 his 
ants; and likewiſe more uſefully exerciſed to reſtrain per- arge, b 


een 714 x Sag? 177 way of puniſn- 
ons from doing any thing to diſparage infants, where the act ment on ſuch as 


[tas not yet been compleated. The perſon againſt Vhom this bave done an 


ns e act to the prej 
petition-is prayed, has not in reſpect of family and quality dice of ion, 


Uſparaged her; but then there is another objection ariſes, but more uſe- 
ma great inequality of portion and fortune between this * 1 
Wung lady and Mr. Barry, Though this is not the mate- 


doing an act to 


al ingredient in the happineſs of the married life, yet diſparage them, 


ents always take care that ſuch proviſion ſhall be madle of got het ben 


reges wil enable infagts to live in the warld ſuitable complened, | 
70 that þ ank to which their birth entitles them. 88 


1 7 * 


Y | -The.crown therefore acts by way of analogy. to the; care If che Maſter, 


: prudence the | FS : to whom it is 
Vor. III * avon . No , and for this 9 referred ta ſee 
5 . When 


i 457 112; Hap SOA boi vb ae „ 
2 | £ Wm : | Cafes argued and determined = 
Rape Sr CLI) eh And 21 "7 bends wy TO LIE | FOG 8 
ite lame when infarits under the care of this court are upon a tren 
OpoIncu is | 
pẽrpper, reports f e 

8 the ſettlement propoſed is proper; if improper, the cout | 
the court will, will not give the infant leave to marry. As the court 


A general er- 


F mains Bl ramen ro 6 


* 


of marriage, the court refers it to a Matter to ſee, whithe 


V th In- 0 | 3 > Ix eat, 3 | 
ene debe %s then, by great variety of orders, exerciſed this authority, 


narry-. brings on the preſent queſtion, whether this is'a eaſe'fit fy 
the court to interfere.im?  _ en Boe. 
+ The addreſſes of Mr. Barry have been carried on very in. 
properly, begun when the lady was very young, and eye 
in the lifetime of her father: Complaints made by the fithe 
to Lord Barrimore of his ſon's behaviour, Lord Barrimor, 
y a letter to Mr. Smith, promiſes his ſon ſhall never attempt 
an addrefs of this kind for the future. — —- 
The father is dead, but has appointed teſtamentary gui 
dians to his daughters, and given this lady and her ſiſter the 
- inheritance of Sooo. a year, upon condition, if they mary 
. underage, that it muſt be with conſent of their mother, a 
the teſtamentary guardians ; ſo that the father has not och 
intruſted them with the common care as guardians, but hi 
© ſhewn his intention and defire they ſhould be conſulted an 


L 306 ] 


———  R_- a> * r © 


.Xx,0 E@qnD FITS» 9 wr. 6. 


der of reſtric- 10 1.8 t 345 


4 | 5 
" h- 2 


85 


21 ene, eren 414 9 1 ; * | d# 4A a 4d 
very body, and every body, and whoever ſhould | f 
whoever ſhould: Id — 2 12911, (141 ; or h LILY Lie hi "whe! 1 
marry the in- would incur a contempt of the court; but 8 


9 


r e F — ge Pg © d ze 
f if it was a general order, yet it woul 1 


288 


- 


3 : 44 4% * 
* 


Hardnicke. 273. 


. ing 1 it 1 a ge i 2 1 incurs 2 con- | 
from-mareping.an infant, it is uſual to 1 t his dame an in *tempt of the 
order. is C945 1477 SECT » M4 „ 0 111 7 6 Si 7 ” Pi court. 71 r 
"The petiron prays ſecondly, that all letters containing ore 


in the Time of Lord Chane 


importing any promiſe of marriage ſhould be produced.” 
It has been inſiſted by Mr. Barry's council, that no fuch' © © - - + 
order bas ever been made by the court. I cannot ſay Ido 
rang ſuch order, but I haye no doubt. of the cuts 
having a power of making ſuch a one, when a perſon ↄbtains 
a promiſe-in; writing to bind down infants, whillt under the © 
care-of-the court. It is very true, a promiſe of an infant 
underage. will not bind the infant; and fo laid down in the an 6124p 
aff Holt aerſes Ward in. the court of King's Bench, (vide 
Fitz-Gihbons's Rep. 175. 208-275: ) It was inſiſted there op 
theinfant could not ſupport ah action on a promiſe of mar- 
nage; the court was extremely doubtful, but were convin- 
rde argument of Mr. Reeves, afterwards Lord Chief 
Juſtice of the court of Common Pleas ; and indeed:it was a 
very fine one, and is the beſt report in Fitz-Gibbons's 7 
doo. Arn E 3 1 7851 3 3 ig BY 
As to che rules and method of practice in ſuch a caſe in 1 307 * 
| the Feclefiaſtical court, that was not abſolutely determined in 
fie eoyrt of King's Bench, but rather taken to be in this 
| tanner, Upon a contract of marriage in futuro the Eccle- 
| aſteal'court can only puniſh the party, pro læſione fidei, but 
cannot decree a performance of conjugal rights. But be that 
2 it will, and that it is only voidable ; yet does not ſuch be- 
kayioar as Mr. Barry's tend to entangle an infant, and pre- 
dent her from marrying advantageouſly, where a proper match 
offers? and in ſhort nothing can tend more to her prejudice 
than ſuffering her to be inſnared and drawn in to enter into 
ſuch engagements during her: infancy, and therefore it is 
ughly meumbent on the court to ſee what ſteps have been 
3 | | | 4A EAR ough 1 
For notwithſtanding a female of twelve years of age is fans a Cap 
expreſsly againſt infants marrying without conſent of parents, "0000 


$* 


. - : 
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Ia man of full age and a female of fifteen promiſe; to intermarry, an 

afterwards_he margies another, an action lies againſt him: for n 
u may be ſaid to be yoidable as to the infant, yet it Thall be binding on 
me perſon, of full age, who ſhall be preſumed to have aRed with ſufficieat 
marion ; otherwiſe this privilege allowed infants of refcinding and breaking 


: : 


— their contracts, Which was nog as NN to them, 7 8 
n Featy to their ezudice, New Abr. 3 vol. 574. Holt W. 
J GE 2. * Projucice. r Cy 7 — —— 4 
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8 0 0 argued and Wereerhined 
twelve ite 2 e "aid 4 licetiee cannot be had without An. oath. _ * parentz 


male, are capa- or guardians conſent, notwithſtanding infants are capable of 


ble of entering 


int o contraQsof etering into contracts of ie in the notion of Lion 
marriage; yet the age of fourteen and twelve. ne 


by the canons ic WAR gan | 
of 160g it cannot he done withoũt the conſent of parents. 1 in 


The court di- I will order Mr. Barry to die ſuch mers as — 1 


1 promiſe of marriage, but not Billet doux or letters of civility; 
a . for as a letter may contain as ſtrong a- promiſe as à note in 


ters as contain- writing, therefore it -muſt be produced : And Mrs. Smith 


ed a promiſe of (half like wiſe be allowed to examine Mr. Barry on interroga. 


1 1 tories; it has been offered by Mr. Barry“ 8 council, that 


 faid by council ſhall look imo them as a private gentleman, ' but that vil 
noe ws IS knowledge to m me in "gy * capacity, 11 "Rn 


inſtance of ſuch 


an order; oy. of no uſe. ; by ads SLICE, 

Lord Hard- 5 * 

icke refuſed 15K he affidavit of Mr. Barns mentions other letters of Ike 
MEEVEE of import arſd effect, but kat it in nat ah ee W 


looking into 


them as a pri- Muſt be produced lkewiſe. 


vate gentle- 


man, becauſe It has been objected by Mr. San conic, thit th 
hay a not letter mentioned in Mr. Barry's affidavit was wrote before 
knowledge to the filing of the bill, and therefore is not a matter for the 
him in his judi- cognifance of the court: Suppaſing it was before the filing 
cial capacity. of the bill; this is a very nice diſtinction, for if ſuch an 
affair has been carried on privately and clandeſtinely, without 

the knowledge of the mother af the young lady, and the 

teſtamentary guardians, 1 ſhall. take it as one entire tranſac- 

tion, in order to draw in the infant to an improper act: It 

might be done too when there was a proſpect of ſuch a hill; 

therefore this court ought. not to put it upon ſuch. a narron 


(e 3 


point as this is: And it is very probable too this letter wa 


hoes hues to Lord Barrimore after this petition lodged, 1 


C 308 3 So far as relates to the promiſe of marriage, Lord Buri: 


more has no buſineſs with the letter delivered to him wa 
ſon's ſolicitor, the cuſtody of the ſolicitor is the cuſtody of 
Mir. Barry ; this 5 a @ kind. of ee too I M0 
05 
Lord and Lady 8 are not end in \ the . 
of the petition, nor ſerved with notice, therefore are not be- 
fore the court; but though I cannot make an order nom- 
natim on Lord Barrimore, yet 1 will make an order as Mt. 
Barry is. allowed to be an infant, that whoeyer has a powef 
over him as guardian, ſhall not permit him to marry the young 
lady without leave of the court; and do direct X that all let- 
ters importing a * — be produced before a Pat 


„ ic I a 


in the Time of Lord Chancellor Mardwitke. | 275 
wid that Mrs. Smith ver at Aberty t hank demon Mr. Barry © on 
interrogatories: | / 95 2 SHITE tt 75 


80 5 
” IO 1800 - T4 


10 che Lunacy of Mr. Roberts, March ab, 2746. , 043 113 


ls matter came on. [before the cout 288515 ergep- Not only the 
tions to the Maſter's report, which approvec ed of off the, eke For 
conveyance of the eſtate in Barbadoes to Sir Stephen Ander- lunstick is | 
on from Dr. Finny, purſuant; to Lord Chancellor's, order. ; bound upon _ | 
Before the laſt order was carried into execution Roberts. dieds the gt e 
The conveyance /is by leaſe and releaſe. to {ach uſes. as ſub-. "I 
red under the will of Mr, -Roberts's\ father, in which Sir. 

Stephen Anderſon is the laſt remainder: man. Exceptions 

a taken by the heir at law of Mr. Roberts, and the moſt, 

material is, that the conveyance Lash to Nahe bern ee 

Henry Roberts the lunatick in fee. 1550 n 


Mr. Noel for the exceptant, bert luer br Br Mobctr fa 

The 7 25 of theſe exceptions, is to leave the heir at kw at | 
liberty without any previous order of the*court, to come to 3 0 
jule deterinination of the point, either by traverſing he- @ ! 
inquiſition;orin any other manner, whether he is intitled to > 

the fee, or whether Sir Stephen Anderſon is intitled*as laſt 
ae under the vil of Mr. Roberts's father; He 

, that this court wilt not conſider the inquiſition as an 

Solas determination of the right of inheritanee of tlie lu- 

natick's eſtate, and though he * not cite a precedent, yet 
ſubmitted it upon genera ral rules of reaſon and juſtice; that an 
beit at Iaw may traverſe an inquiſttion, and that the court will 
not bind hun down without a $74 ge grep of the | 
ae 85 +: 41 


e 


LAT v4 — 1 


won: unleſs he had er previous to it to be — 0 309 ] 
much more the heir at law, who has not entered into any ſuch 
agreement, cannot be bound. He cited fir Geoffry Palmer, 
atorney-general on the behalf of Jerome Smith apainſt fig 
Robert Packhurſt, 1 Ch. Caf. 112, 113. In all Judgments 
2ainſ the anceſtor the heir has the benefit of a writ of error, 
or appeal; then why ſhould he be barred here, when this is 

2 proceedir ng only found upon the prerogative of the crown ? 
It vas baſs a limited inſanity found by the jury, that Mr. Ro- 
berts was nat of capacity ſufficient to manage his own affairs. 
great inconvenience would follow, if the property of perſons 
ſhould be bound in this ſummary way by order of this court, 
ad will be the firſt precedent of this Kind; and all that is 
— to 22805 an e of. on the © fact oF: the | 


V. 


5 and n 
Mr. Wees council of the ſame fide, 8, ve do not: 


defire an immediate conveyance to the exceptant the heir at 
law, but only to ſome officer of the court, to the uſe of ſuch 
"= ons as may hereaſter turm dutto he entitled. By the G. 
3 Regis, 17 Edw. 2. c. 10. It is a ſort of office 
wo intitle the king to lay His hands upon the perſon and eſtate 
of a lunatick; and though the King cannot be properly called 
| E truſtee, n 5 in this caſe he is qua a truſtee for the — 
2 t onty; for it is there il The King ſhall take nothing u 
ix tum u There is nothing in this inquiſition that cn 
affect the right of a lunatick to the eſtate. Vide Guttini ver. 
ſus Brown, 1 Ch. Caſ. Ig. that a' Ene ſhiall not work further 
5 than the court intended it; the fame rule will hold as to the 
order made in this caſe. As to the orders being ' concluſive: 
cynſider firſt, how it would be in point of law, this con- 
cerns freehold. If a man has a3 againſt him on de. 
hy muzrer,h6.js | barred in a perſonal action, and can only have at- 
| taint or.writ of error; but otherwiſe in freehold. Vide 6G 
| ps a 7. G. 12 gan haue no attaint here. ha it is in the caſe 
= { 310 ] of the crown... 4 Leon... 46. e IT: he common law wil 
—____ *  notallow.a,man to 3 of his, eo, > fill the mere 
15 Hag been tried. In the c e af verſus Dawſon, 
3 = © 24,1711, * regiſter's bog = the note 
Z mn Vernon Reports, 2 Vel. 678. is imperfect, it was fil 
that though a perſon. is Foun a lunatick with a xetroſped of 
ſeveral years back 3 yet if any conveyances are executed by 2 
n alter this time, they ſhall nat be ſet aſide as to 
uſes; and yet they are poked nonn 45 Be an the effects of 
a recovery bad, where the uſes arg had. | 
Lord Chancellor. There was a * in that * and 
1 | therefore the zunatick was bound, as it muſt be ſuppoſed when 
| + 80-4 2 Was ex pez with regard to * fine by the due that he 
| 2s cam levying. . DEV 
E atterney- general for the a wag under the vil 
of Mr. Roberts's father, Firſt; Whether the exceptant has 
any righit üs heir at law. He can elaim it only as heir at hu 
upon the ſuppoſition that Mr. Roberts was-ſeized in fee at the 
time of his death. He could not be ſeiſell in fee at the time 
of his death, and the only reaſon that has been urged to ſhe 
he was, is, that the ſettlement made by Mr. Roberts in 173, 
has barred the remainder to fir Stephen Anderſon. The ber f pi 
| een have no legal right, for either Mr. Roberts was or "* | for 
| | notalunatick > if he was, the deed executed by him in 1 0 Ti 
| is no bar of the remainder-man'; if he Was not, doctor Fl 
ney has-the whole inheritance, - and there is no-pretence d 
right in the heir at law. The proceedings in this wy ng 


4 — — es 


* * 
* * 


in be Time of Lord Chancellor Hardwicke. 277 


binding upon the heir at Jaw. By the ftatute of Edw. 6. c. 8 
£8 there is a liberty to traverſe, but when that liberty has 


n once taken, there is an end of it, for the lunatick can- 
not traverſe it again. Mr. Roberts could never have traver- 
kd it, by ſaying he was not a lunatick at the time the jury 
haye found him one. Vide Beverley's caſe, 4 Co. 123. b. It 
has been finally determined, and there is no way of trying it 
now, and cannot be controverted over again by the heir at 
c oy 
Mr. folicitor- al of the ſame fide. The general queſ- [ 311] 
don is upon the order made in December 1745. The 
ground of the order was not, that doctor Finney really could 
convey-any thing, but only to preclude him from ever trying 
it overagain, that Henry Roberts was a lunatick at the time 
of executing the deed in 1738. In anſwer to Mr. Wilbra- 
ham's obſervation, that a deed of his may be good to good 
uſes, and bad to bad; he cited Leach verſus Thompſon, 3 
Mad. 3ro. and the ſame in Shower's Parl. Caſ. 150. The 
ſingle queſtion is, Whether a deed executed by a lunatick is 
void or voidable ?. judges have been of opinion it is abſolut 
void, and not voidable only. If the deed is fo far a void act 
that it does not grant to doctor Finney, it does not bar an eſ- 
tate-tail ; for if he was a lunatick at that time, there was no 

Mr. Clerk of the ſame fide cited Manfield's caſe, 12 Co. 
124. where there was a fine by an ideot. 3 

And reſolved in the court of Wards, that for as much as 
e he was enabled by the fine as a principal, he fhall not be 
diſabled to limit the uſes, which are but as acceſſory; and 
© notwithſtand lord Dyer ſaid, that the judge who took the 
« fine was never worthy to take another; and although the 
© monſtrous deformity and ideocy of Baſhley, who acknow- 
< ledged the fine, was apparent and viſible to the Judges of 
* the Common Pleas, and the jurors, to whom he was ſent 
aut of the court of Wards, yet they cauſed a juror to be 
0 et by conſent of parties, and held the fine to be 

Mr. Noel in reply ſaid, he apprehended the court would 
dot put ſuch a conſtruction upon their order made on doctor 


ner, as to conclude he rights between fir Stephen Ander- | 
Land the heir at law of Mr. Roberts. 


| Lord Chäneellor. Lane's Entries 652. "he e e The only tra- 
Verle of lunacy in print; and there 18 expreſly the tra F e of; A verle of a luna; 


EN | | ey in print is in 
| perſon Lane's Entries. 
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4278 Cuſes argued and determined 


perſon ſuppoſed to be a lunatick at the time. I think I may 
decide on ſome ſure and certain principles on this, exception, 
without prejudicingany perſon's right. The queſtion is, Whe. 
ther I ſhail leave doctor Finney, a power of diſputing it, if he 
thinks fit, by reaſon of his not having done an act to extin. 
guilh his right. The exception is miſtaken, for the courſe of 
this proceeding was to ſhew, whether Mr. Roberts was a ly. 
natick or not, and not whether doctor Finney had any right | 
= tio the eſtate}; for to ſuppoſe that deed was void, and yet in 
= force at the ſame time, would be inconſiſtent ; this being the 
intent of the the order to prevent the trying the lunacy over 
again in Barbadoes, it does not imply the court admitted doc. 
tor Finney to have a right. I am of opinich not only the lu- 
natick, but the heir of the lunatick is bound upon the tra- 
"verſe of the inguiſition, or it would have been a very fruitl 
act of parliament. A trial by inſpection is the proper trialby | 
the Lord Chancellor as to his perſon ; when there has been 
a folemn trial in the lifetime of a lunatick who is bound him. 
ſelf; to ſay, that after his death, when he cannot appear in 
proper perſon, and cannot be inſpected 1. the jury, it ſhould 
ſtill be open to a traverſe by the heir at law, carries a great 
JJJͥͥͤĩↄĩ;i; ENTEO SHE  Fog Tots of 
- Where thealie- © 1: in £6 th LET 1000630 8 
nee and the lu. Ihe alienee of a lunatick may traverſe an inquiſition as vel 
vVatick traverſe, AS the lunatick himſelf; ſuppoſe both the lunatick and the 
Ie e alienee traverſe, and he is found a lunatick at the time of he 
. alienation, is not the alienee bound? He certainly is. The 
- ration, the ali · alienee it is ſaid ſhall be bound, becauſe he was a party to the 
| ence 18 bound, ſuit, but the heir at law ſhall not, which would be a manifeſ 
injuſtice, and ſtill ſtronger in the caſe of ideocy, where the 
crown grants the cuſtody and profits of his.eſtate during hs 
life; the ideot dies, and, according to the doctrine laid donn 
by council, the heir at law may come in and traverſe the ice. 
ocy: Shall the executor of an ideot have an account againk 
the grantee for the profits incurred during the grant from the 
crown? No ſurely. The lunatick it is ſaid would not be 
bound, becauſe when he recovers his ſenſes he may traverl 
| . It ; certainly he could not. Though I have faid all this up- 
on the general point that the heir at law is bound, yet if Mr. 
Roberts was really a lunatick at the time of the deed,” it is ab- 
ſolutely void; if void fo that as not to paſs tlie eſtate, it bc. 
+ qually void fo as not to bar the entail. four ogh 


*_ 1 l ' v 


[ 313 ] | it f ppoſe a common recovery might have a diſtinct ope. 
Zo ration from the deed to lead the uſes, for a common recove!] 
ill Par thei: erjtai though there is no deed to lead the.vſ6 
derer „becauſe it is in reſpect of the ſatisfattion of aſtate in valu 


Which creates the bar; yet if ſuch a deed as this does not ff 


S 


„ 


i the Nie of Lord Chancellor Hardwicke. 4279 
| . then the deed can have no operation as a recovery — | 
of an eſtate in ſatisfaction: here it is quite a diſtin thing 
from the common recovery, for it all depends upon a letter 
of attorney executed by the lunatick, which is a deed, and 
therefore every thing done in purſuance of it is yoid : and 
this was determined in the caſe of Wentworth verſus Cholme- 

ly in the court of Common Pleas, Michaelmas Term 1744. 
ut 1 will ſuppoſe Roberts was not a lunatick, and that on a 
future bill brought here, Roberts ſhould be found not to be a 
lunatick but a weak man, and the deed obtained by fraud or 
Impofition: after the death of Mr. Roberts, the court muſt 
| take it exactly in the fame light as it ſtood before his convey- 
ance ; if Doctor Finney gained no right by this deed, he can 


convey nothing to the truſtee under the order of this court, 
therefore the heir at law is not hurt, 


But 2 g the entail is barred, thoſe uſes are not exiſt- 
ing, and no prejudice can ariſe from the conveyance ditected 
by the og His lordſhip over-ruled the exception, but not 


ſas to prevent any right the heir at law N pet to * 
en at nee | 


- Anon. Eafter Term 1 746. en 1144 
A p I 1. L was brought for a redemption of a mortgage. 


Lord Chancellor ſet out with faying that he thought the The rule in re 
nile in relation to redemptions, which had been eſtabliſhed in lation to re- | 


this court for ſome time, and which was analagous to the n * 


ſatate of limitations, is a very right and proper ule; that way of analogy 
after-ewenty years poſſeſſion of the mortgagee, he ſhould not enden 
be diſturbed, or otherwiſe it would make property very pre- 8 
carious, and a mortgagee would be no more than a bailiff to poſſeſſion a 


the mortgagor, and ſubject to an account; which would be mortgage 


ſhould not be | 
a great har dſhip. difturbed, 19 a 


But on the other hand, 1 never heard of the rules that Mr. 6 
Clark has infiſted on for the defendant; that whoever comes 1 
fora redemption muſt ſhew a diſability. in the owner of the 
— of redemption to come ſooner; and ſecondly, that if 

the court ſhould be ſatisfied in this reſpect; yet they will not 
cecree a redemption, where it would ſubject the mortgages 
io goat anconvenience i in taking the account; 


I do not know theſe rules have ever been eſtabliſhed has. Ci 314 ] 
kn if the court decree a redemption, they provide as well as 
Rag can againſt laying the mortgagee under inconvenience in 
1. ng the account. There never was a judge who fat in 
Ws court, could be more diſinclined than I am to allow a 
oh, III. "20 0: redemption, 


— ' on nts — —.wÜ / I —˙²¾‚è mew oO - — 
” 


A redemption But though I decree a redemption, it muſt be upon terms; 
was decreed in that the plaintiff before the maſter in taking the account be 


| brought after a the mortgage to be computed at 51. per cent. which his lord. 


therefore not within the bar. 


. F. the. 


died, having | ©* veſt the fame within the term of fix months next after m 


| executor and vivor of them, ſhall think fit, in truſt. to pay the yea) 


| ildren of C. F. 


3 Caſes argued and determined - 


"redemption, where there has been a length of time incurred 
ſince the poſſeſſion of the mortgagee of the premiſes in mort. 
gage. Eſpecially in a caſe like the preſent, where a prowling 
aſſignee, as the plaintiff is, admits that for a very inconfider. 
able ſum he bought the equity of redemption, imagining 
from ſome knowledge of the law, he might be able to unri. 
vel a great number of circumſtances, and by that means in. 
title himſelf to a redemption: and I ſhould be very glad in 
decreeing a redemption, that I could do it for the fake of the 
' unfortunate family who were the original borrowers of the 
money; but though they have conveyed away all their right, 
yet even in the caſe of an aſſignee of the equity of redempti. 
on, if there are circumſtances which would induce the court 
to decree a redemption in favour of the repreſentative of the 
mortgagor, the aſſignee who ſtands in his place will have the 
JJ... ein 
I am of opinion that though no ſingle circumſtance ab- 
ſtracted from the reſt will be ſufficient to entitle the plaintif 
to a decree, yet taking them altogether, they are of weight 
enough to intitle the plaintiff to a decree. For in 1723, it 
was plainly a mortgage, and the bill was brought only in 
1738, which is but fifteen years, and therefore is not with. 
in the bar which has of late years been laid down by the 
court. There was a caſe before fir Joſeph Jekyll, where he 
decreed a redemption upon the circumſtance of the perſon, 
(who was in poſſeſſion of an eſtate originally in mortgage) 
calling it by the name of my mortgaged eftate in his will. 


SITS _ confined to ſurcharge and falſify only, and the intereſt upon 


Penne of 2s ids directed accordingly. 


years only, and 


T qis 7: Fonereau verſus Fonereau, Eaſter Term 1743. 

n . ö : : : 

Alte dr.” "i LAUDIUS Fonereau by his will deviſed as folllows: 
Aa © I give and deviſe the ſum of 540001. to my executors, 

teltator, Peter “ guardians and truſtees ſeverally and jointly, in truſt to in- 


firſt made his (4 deceaſe, in the purchaſe of ſuch parliamentary funds, ot 


brother Philip „ fuch other real or perſonal ſecurities as they, or the fur- 


dae * intereſt and produce thereof unto all my children by m 
N 1 bil “ late wife Elizabeth, and unto thoſe that ſhall be born b 
againſt the other c my preſent wife Anne, when they ſhall have attained 2 


in the Time of Lord Chancellor Hardw icke. 281 
e ob twenty one. ſhare and like: an and inſiſted that 
« ige of twenty - one, ſhare and ſhare alike ; and that the an 4 . 

« 9258 of each of my daughters be paid to each of my daugh- Mare of Peter in 


: , the ſum of 
« ters during the term of their natural lives: and I will that ' 54000]. under 


« the intereſt or yearly produce of the ſeveral ſums or parts of n —_— 
«the ſaid ſecurities which ſhall belong to my daughters, who , N 


. : veſted in him, 
« are or ſhall be married, be paid to them upon their ſingle and belonged to 


| 2 . EPI the plaintiff as 
« and- ſeparate receipts, without the control or intermed- his 93 
« dling of their reſpective huſbands, and without their being 


tive, or-that it 


« ſubject. to the diſcharge of any of their ſaid huſband's debts. was fallen into 


e And J will that ſuch my faid daughter or daughters receipt ons 5 


« fingle and ſeparate ſhall be a ſufficient diſcharge to my faid the reſiduary 
« executors, truſtees and guardians aforeſaid, for ſuch yearly legatees only. 


« intereſt and produce: and after each and every of their re- Ir cannoi be- 


| | 2 3 | long to Peter's 
« ſpective deceaſes, in truſt to divide to each the part or repreſentative, 


« ſhare of the ſecurities wherein the ſum ſhall have been in- as it never veſt= 


« veſted, among the iſſue of ſuch of my ſaid children who 8 4 * 
« ſhall happen to die, in ſuch manner and proportion as any the ſhare only of 


« of my ſaid children ſo dying ſhall reſpectively appoint in the yearly pro- 


« and by his or her laſt will and teſtament ; and for want of — oe, 1 
« ſuch appointment, then in truſt to divide ſuch part or ſhare given to any of 
« of the faid ſecurity equally among ſuch reſpective iſſue of the children, 


mp of my ſaid children at their reſpective age or ages of 3 

« twenty-one years, and in truſt in the mean time to apply as a proviſion 

« theintereſt of their reſpective ſhare or portion towards their 5 ee 

« reſpective maintenance and education: and in cafe any child; nor does 

* ſuch iſſue ſhall happen to deceaſe before attaining the age it belong to the 

«© of twenty-one years, then and in ſuch caſe J will that the reſiduary lega- 
Nan y : Ea . | . 2 tees, for this is 

* ſhare of him or her or them ſo dying do go to the ſurvivor à panicutar le. 

« or ſurvivors of them; and in caſe all the ifſue of any of my gacy divided 

© children ſhall happen to die before attaining the age of nom the refi- 


| 5 due, and there- 
* twenty-one years, to be divided equally among all my fore the ſhare 


&« other children or their children; the children of any of my of Peter ought 


* 


children who ſhall happen to be dead at the time of the de- 8888 
* ceaſe of the longer liver of the iſſue af my ſaid children children 
* (ſuch iſſue dying all before the age of twenty-one years as ( 316 J 
* aforeſaid) to have the ſhare of his or her parent —_— 
between them: and I will that my ſaid executors, truſtees 

and guardians, do, until ſuch time as they ſhall have in- 


— — t * 8 — 
„5 SST mg — OE 
_ — —_— o * 

an ad ni - 


ds — —— — 
r 


— - 
2 —— ĩ —— — r 
—— by 


5 Wy 3: Wwe = Hwa 


"18 
25 
* 
* P 
0 
.Y 
** 

5 


DD oO ws ft ww e3a3a cf» CY mw #5 


5 *.veſted the full ſum of 540007. in the purchaſe of ſecurities | 
* * for the purpoſes aforeſaid, pay to my children out of the 

Jl * reſt-and reſidue of my perſonal eſtate as much as will, to- 

ot * gether with the intereſt of the ſecurities which they ſhall 

[- * purchaſe, as they go on in purchaſing thereof, amount to 

j . for each hundred yearly, for their reſpective part or 

If * ſhare of the yearly produce or intereſt of faid 540001. I ſa 

l 4 of the 54000/. beforeſaid, to remain and continue in truf- 


oo — RT eo ——_£ 


282 Ces argued and determine! 


tees aforeſaid; and I do hereby declare, that I give and 
<« deviſe the ſaid 54.0001. to m fd children by my former. Wl V 

% wife, and unto thoſe who ſhall he born by gay preſent 
© wife Anne aforeſaid, over and above the Ne ſums of. * 
„% money which I have given them, or obliged myſelf to 
give them, either upon marriage, or any otherwiſe, before 


the ſigning of this my preſent laſt will and teſtament. . 
And the teſtator by the faid will, after payment of his 
debts, funeral and legacies, gave ard devifed the reſidue of 

his eſtate to his ſons Thomas, Abell, Clandins, Peter and 
Philip, to be equally divided between them, and made Tho- 
mas, Abell, Peter and Philip executors, and died the th cf 


aan 


April 1740, 15 | 5 
The 1 ʒth of October 1743, Peter died, having made bis 
will, and Philip executor thereof, and reſiduary legatee, he 
brought his bill againſt the other children of the ſaid Claude 
Fonereau, «and inſted that the ſhare of Peter in the ſaid 
54000]. amounting to 6000/1. was abſolutely veſted in Peter, 
and fo belonged to him as his repreſentative ; if not fo, ya 
the teſtator not having made any proviſion for the contingency 
of any of his children dying without any iſſue, the ſhare of 
ſuch child fo dying fell into the 4. of the teſtator's 
eſtate, and belonged to the reſiduary legatees excluſive of ue 


The daughters by their anſwers inſiſted, that though the 
| contingency of a child's dying without iſſue was not in words 
provided for, yet it was virtually included in the more te- 

- mote contingency provided for by the will, (viz.) 2% iſſue if 
any of the children dying before twenty-one without iſſue, and 
that it might according to the limitation over in that caſe by 


OO ao = = 


divided among all the children equally, 


The caſes cited for the plaintiff were Eaſtcourt verſut 
Warry, Comberb. 437. Newland verſus Shepherd, 2 P. 
_#Fms. 194. which lord Hardwicke ſaid, he could ſee no rea- 

ſn to approve of as reported there. 3 Ventr. 363. Hutton 

f 317 ] werſus Simpſon. 2 Fern. 722. Hutton verſus Simpſon 

s Harris verſus Chaplin, the 25th of February 1735. Cet. 
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J. S. after the deviſe of ſeveral parts of his real and perſonal eſtates to fe 

veral-perſons, deviſes the intereſt and produce of the ſurplus of his real and 

perſonal eſtate to his grandchildren, until their age of twenty-one, This will 

| 191 the abſolute right and property of the real and perſonal eſtate to the grand- 
hildren after age, Newland verſus Shephard, 2 P. Wms. 194. 1 

N. B. Lord Hardwicke faid, he could fee no reaſon to epprove of this de- 

termination as reported there, — SO | , For 


47 


— 


— * ** 
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iy the Time of Lord Chancellor Hardwicke, 


the defendants was cited the caſe of Jones verſus 
Wa Mich. Term 1111. Eq. Caf. Abr. 245. / 


Lord Chancellor, There are three queſtions in this caſe, 
The firſt is, If this ſhare belongs to Philip, Peter's repreſenta- 
tive? Secondly, If it goes to all the ſurvivin children? 
Thi, 12 it falls 0 the gen neral 22750 iduum of | he teſtator s 
late? 
Ai to 466 _ I am very eld it cannot 150 to Peter's 
33 becauſe it never veſted in Peter himſelf; for 
nothing is given to any of the children but the ſhare of the 
yearly produce and intereſt of the principal ſum of 54000/. 
yhich-is intended as NOOR for the ſeveral fim of n 
. 


As to the ſecond Genion T am of opinion it will 2o AC- 
cording to the deviſe over, and that muſt be accorditig to the 
intent of 'the tefjator collected from the ſeveral parts of the 

wil. 
Conkder i it with regard tq the contingency, and as to what Where there 
diſtngaiſhes 1 it from the caſe of Jones verſus Weſtcombe : it ae pe a 
is infited by the plaintiff that the contingency mult happen eſtate, if the 
of a child being born, and that child dying without iſſue perſon wo 
| before the age of twenty-one, or the deviſe . the ſhare to hon the. 


articular li- 
the other children cannot take effect. In the caſe of a real — „ 


eſtate, ſuch a conſtruction could not be made, becauſe where ny bas bees 
there are remainders it has been . as a diſpoſition of eg We. one 
| the reverſion left in the teſtator, and if the perſon to whom takes e 

| the particular limitation is, neyer has been : in er the * 


mainder over takes effect. 


It was ſaid, the diſpoſition of derben things differ, be- [ 31 8 1 | 
cauſe they cannot be diſpoſed of by way of remainder, and  _ 
ae executory, which muſt take effect ſtrictly Gees ro the _ 
fontingency upon which they are limited, | 
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Jones verſus Weſteombe i is an authority directly contrary, There OO 4 
according to lord Harcourt's opinion; and of that opinion difference of 
were the court of King's Bench: the ejectment there was ee 
for the freehold, and will not determine the judgment of this the ſame thing 
court with regard to perſonal eſtate : I am of lord Harcourt's is meant, and ta 
opinion upon the reaſon of the thing: people frequently or ck 
liffer in expreſſion, though they mean the ſame thing; and words, when 
it would be conſtruing wills by too great a nicety, to lay weight the meaning 
upon ſuch ſtrict forms of words, when the meaning is plain: 9 

never knew a caſe where this court has departed from ſuch wills with two 
a latitude of conſtruction, as the courts at law would have great nicety. 
made upon a limitation of a frechold eſtate, in order to defeat 


a be ueſt 


© Cafes argued and determined !! 


a bequeſt over, though it has frequently done ſo to ſupport | 


4.4 > " 


deviſe over. © 


This brings it to the intent of the teſtator, and there is 1, 


doubt of that, for there can be no reaſon for a deviſe over in 


caſe of the iſſue of a child dying, and not in the caſe of z 
child 'itfelf” dying without any fue at all. The caſe of Fg.” 


court verſus Warry in Comberbach, is reported in a bock 


that is very incorrect, and of a very different-contingency, 


appears an intent that it ſhould go over abſolutely, from the 


* 3 


and can be no authority in the preſent caſe. Cn, 
As to'the third queſtion, if it falls into the general 7a. 


Fduum; there are ſome circumſtances: here which make it 


ſtronger eaſe than Jones verſus Weſtcombe, for I think here 


introductory. clauſe. of the teſtator's will!: It is plain he in- 
tended to diſpoſe of his whole eſtate ; it is plain this was a 
fund detached and divided from the general reſidue of his 


' eſtate: And the introductory words of the reſiduary clauſe 


C43 116. 


The legscies 


under the will 


of J C. are 
veſted ones, 
and the time 
of payment 
poſtponed 
merely on cir» 
cutnſtances 
wing from 
conveniency 
to the eſtate, 
and therefore 


the court de- _ 
ereed them to 
A 
e that my two cloſes in Sutton ſhall ſtand reſpectively charged 
with my 

the ſaid ſeveral ſums of zool. to my two daug 


are, after payment of all debts, &c. and legacies, I give the 


reſidue; this is a particular legacy, and divided from what he 
intended to be the reſidue: And I am of opinion the ſhare 
of Peter ought to go among the ſurviving children. * _ 


8615 


Sherman verſus Collins, February 4, 1445. 55 


* HN Collins by will, dated the 16th of October 1735 
« gives and bequeaths unto each of his daughters Ann 


and Mary Collins, 3ool. to be paid to them by his execu- 
„tor John Collins, when he ſhall attain his age of twenty- 


„ fix; but in regard my two daughters are already provided 


for by lands ſettled on "them by me, and my late wife, 
* and by legacies left them by their grandfather, and which l 
* have paid unto them; it is my intention that they ſhall nit 


& be intitled to any intereſt for the ſaid ſums fo them given 
& by me as aforeſaid, 7 the ſame ſhall become payable ar 
« 'pforeſaid ; however, for the better ſecuring the faid ſeveral 
<« ſums of -30o/. given to my two daughters, my will 15 


perſonal eſtate, and be liable to the un 4 
ters at ibi 


C ſi me abovementioned, with a power to enter and bold til 


SYN payment of principal and intereſt, from the time it ſhall 


- 
n 


become due, and after payment thereof deviſes the premiſe 


$ 


N A 
N 


* Vide Fearne's Eſſay on the Learning of Contingent Remainders and Fxeeu. 
gry Deviſcs, 3d. edition 403. . «to 


* 9 * 
* 


— + 
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in the Tims of Lord Chancellor Hardwicke. 


«to his ſon John Collins in fee, whom he makes executor, 
u and refiduary legatee.” 


of them married, and left two children, the other is dead 
unmarried, but by will gave the 300“. to her ſiſter. | 
The huſband; and the two children, bring the bill for the 
ww S e Db 


Mr. Brown, for the plaintiffs, cited Powlet verſus © 10 


Dogget, 2 Vern. 86. Miller verſus Warren, id. 207. 


2 Vern. 439. Pithield's caſe, 2 Wi . 513. and Lowther 
verſus Condon, before lord Hardwicke, the 1ſt of June 
It appeared that the perſonal eſtate was not ſufficient. 


Stanlake, the 4th of November 1719. 


Fitzwater and Foy, L. C. B. Comm. 716. 
M. ſolicitor general, for the defendant, the executor, cited 
and Hall verſus Terry, 1 Tr. Ath. 502. to ſhew that the 


tingency. happens. 


Mr. Ereſkin, of the ſame fide, cited Stoinbourne's 4th 
Part 317. and Bright verſis Norton, before Lord Talbot, 
a {imilar point with Bradley ' verſus Powell, and Tourney 
verſus Tourney, Preced. in Chan. 20. 


perſonal eſtate, and if deficient, a right of entry is given 


court. Firſt, That this is a legacy given to two daughters 


bis age of twenty-ſix. 


bar, but the plaintiffs are intitled ; it is true, it has been 
13 where there is a mixed fund of reat and perforial, 
a notwithſtanding it is conſidered as a veſted legacy as to 

ue perſonal eſtate, yet otherwiſe as to the auxiliary fund, and 
| . | J a 


Mr. Clark, of the fame fide, cited Hall verſus Terry, 
M. T. 1738, 1 T. Att. 502. and King verſus Withers, 
Caſ. in the Time of Lord Talbot 117. and Buckley ver ſus 


Bradley verſus Powell, Caf. in the Time of Lord Talbot 193. 
general rule ſhall prevail if the legatee dies before the con- 


generally, to be paid when' his ſon John Collins all attain 


Wich regard to the perſonal eſtate, it is not diſputed at the 


Both the daughters arrived at their age of twenty-one, 8 
Jied before John Collins attained his age of twenty-ſix ; one 


| Jackſon verſus Farrand, id. 424.  Bruen verſus Bruen, - 


* See before 
caſe 111. 
* 


Mr. Robinſon, of the ſame fide, cited Hutchins verſus + 


{ 320 


Lord Chancellor. This is a legacy in the firſt place on 


upon real eſtate, and to hold till ſatisfied. The reaſons T 1 
go upon are partly reaſons founded on the rules of this 


Where it is 2 
mixed fund of 
real and per- 
ſonal, though 
conſidered as 
a veſted lega 
in reſpe& to ” 
the latter, yet 
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it ſhall not be fhall not Ye raiſed out of the real eftate, where + teat dig 


the former, 


thought a bard ſettled that it ſhould follow the rule of portions and Teguci 


vailed ever 


3 heirs. 


| a certain age, 


| | Jegateedie ever ſince the caſe of Powlet verſus Si 2 Ut ent. 366, 


| Originally ae. lt was determined origiriatly ü upon portions, uw 


regarding age, or ny of . | 


5 cuanſiances are taken from the conveniency of the _ and 


from the — of the eſtate, and not the legatce's oaks. 


286 ce ed ani ttembnd 


raiſed out of 


before the time of payment; 
here the * before the time of payment. 2 2 


Len this was à caſe of pretty hard digeſtion whin frf 
determined, becauſe, if the duty itſelf was due, where ide 

; Jand was given as a ſecurity, it ſeemed a little harſh, that the 
| land ſhould not be commenſurate to the ſecurity. - 


This determi- But to prevent bringing unneceſſary burdens upon hein, 
nation was F y e court was prevailed upon to determine it ſo, and it is now 


one at the time,; 


but has pre- Chargeable on real eſtate, and ſink in the land. 


face, to pre- Which brings it to the queſtion, what would be the conk. 
3 quence if theſe legacies had been ori wy RI on 
being brought real eſtate. 3 

« But in regard * 00 danger are alveed rovided 
* & for by lands ſettled, &c.” . p | 


4:38 5 0 It is true, the general rule 1 1, that e 2 legacy of of pots 
E portion pon is to be paid at a certain age, or certain time, if the | 
pi at gatee die before that age, or before the time of payment 

or time, if the Comes, it ſhall fink into the land, and has been ſo eſtabliſhed 


f hat 
does 367. and 1 Fern. 993 29! 
It ſhall fiok into 2 5 | 


termined on 


* extended to legacies, and taken from circumſtances regarding 
terwards ex- legatees age, or day of marriage, the court concluding tht 
* a0 g. parents thought if their children did not live to ſuch tint 


taken from that they would not want their erden or Ones 


circumſtances 


The rule nat But i it cannot be ſaid it holds 1 ſtrong where the ci. 


adhered to, 


cumſtances not from the perſon of the legatee. 


are taken 


= my King verſ us Withers, * before lord 7. Bor, was the fi 
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* A devi land to is ſos. B. A it be mould die Won ine m den 
body, chen Sing "ar Has t be after born, then his daughter ſhould 7 
N 2 or dep of "marriage, which ſhould firſt happe® 


r n 


2 


would be a very forced conſtruction. 


| portions becauſe they died before the mother ; and there are 


in the Time of Lord Chancellor Hard Wicke. 


charged upon larid, on circumſtances ariſing from conveni- 


nach to. the e/tate ; for his Jordihip was of opinion there the 


the. conveniency of the eſtate; and though lord Talbot 
. notice of hs Ao hi in Bradley verſus Powell, 
which came before him after King and Withers, yet there 
was a material difference, for the perſon died before the time 
appointed for payment came, and therefore he determined 
the portion to fink ; the ſtrong reaſoning in King verſus 
Withers, was, that the teſtator intended, upon the event of 
the ſon's dying, to increaſe his daughter's proviſion, and her 


If this be the general doctrine, confider how it ſtands here, 
the time of payment was moſt manifeſtly poſtponed, in order 
to prevent the burden of intereſt falling upon the eſtate of 


| the fon till he attained his age of twenty-ſix; and when he 


has given this expreſs reaſon, to infer from thence that the 
daughter ſhould Joſe the principal, or her repreſetitatives, 


7 
caſe of King 
verſus Withers, 
that the legacy, 


legacy ſhould be raiſed, the time of payment being poſtponed .though charged 


upon land, 
ſhould be 
raiſed, the 
time of pay- 
ment being 
poltponed only 
for th: con- 
veniency of 

the eſtate, . 


If the ſon had 
died before 


twenty-ſix the 


daughters 
would not 
have been in- 


titled to their 


legacies, as the 


contingency 


had not hap- 


A dying before the contigency happens, is the reaſon why pened. 


# legacy that is charged upon land ſhould not be payable, and 
Jo not ſee, if the ſon had died before his age of twenty-ſix, 


how the daughters could have been intitled. 
In the caſe of Lowther verſus Condon, the ſtrong reaſon 


[ 322 } 


| which weighs with me was, that the portion was directed to Where the 


a : portion is di- 
beraiſed after the death of the teſtator's wife, and therefore feged to be 


poſtponed merely from the conveniency to the eſtate and raiſed after 
family, and not intended that the daughters ſhould loſe their the death of 


the mother, 
there are many 


a great many caſes. where this court has held it ſhall not be caſes Where 


raiſed in the mother's lifetime. 
ingly upon the general rules of the court, the legacy would 
be veſted, and tranſmiſſible. I do not reſt it here, but am 
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um of 95001. (over and above a portion bequeathed to her) but in caſe the 


Therefore, if conſidered wis court has 


held it ſhall 
not be raiſed 
in her lifetime 


contingency of his ſaid ſon's dying ſhould not happen before his daughter's 


laid age or day of marriage, then ſhe ſhould receive that ſum whenever ſuch 
contingency might happen; and 'ctarged the {aid legacy or portion on the 
Kal este. The daughter married having attained her age of 21, and died in 
ltclifetime of her brother B. who afterwards died without iſſue male, Lord 
Talbot decreed, that the legacy ſhould be raiſed for the benefit of the admi- 
Wltrator (the huſband) of the daughter: and he held, that though it did not 

vlutely veſt; becauſe it might never ariſe, yet it fo far veſted as to be 
malmiſſible to the repreſentative. This decree: was afterwards affirmed in 


the Houſe of Lords, Vide g P. W. 414. Caf. Temp. Talb. 117. Caf, Eq. Abr. 
2, Fearne on Contingent Remaindeis and Executory Dev, 445+ 
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With his heir 


9 | Caſes argued and determined 
wp, of opinion, on general rules of the law, it is a veſted legacy, 
for the plaintiff might have had a legal remedy by ejectment: 

The words are, with a power to enter and hold till payment, 

&c. Vide the will. This I take to be a right of entry given 

them to hold the land in the nature of a tenancy by elegit, 


4 


and rightly'faid at the tlie bar, to be à chattle intereſt. 


A right of entry It has been improperly called a power, for it is a right of 
differs from a entry, which differs from a power; for a right of entry 
* forit will go to executors and adminiſtrators ; for if a chattle in- 
cutors and ad- tereh | be granted to a man, though his executors are not 
miniſtrators. named, yet they will take it barely as his repreſentatives. If 
; this be ſo, then there is a legal remedy to enter, and hold the 
lands till principal and .intereſt be ſatisfied. Now, can it be 
faid, where plaintiff ſhall have a ſatisfaction in his own per. 
ſon at law, yet that I ſhould relieve againſt it in this court, | 
merely ugon a will, and where all perſons are volunteers? 
The caſes have, for the moſt part, ariſen upon equitable 
charges, where there is no remedy except in this court, and 
in the caſes of truſts, as it can only be determined here, 
whether the truſt has ariſen or not. This is not an equita- 
ble charge, but a legal one, and differs from thoſe caſes; 0 
that the party having his remedy at law, by ejectment, there 
are no grounds for this court to take it from him. 


Hut the plaintiff comes here properly to have an account 
of the perſonal eſtate of the teſtator, in the firſt place, and 
likewiſe to avoid circuity ; for if the plaintiff had recovercd 
at law, then the defendant would have had a right to be fe- 
lieved here, upon payment of principal and intereſt, 


His Lordſhip decreed the legacies to the plaintiff, 


7% 3] Sarah Deacon, March 26, 1746, exe-] 
- 949 - cutrix of the will of Joſeph Smith, | 
| Eaezui7, deceaſed, ſon and heir of Joſeph pPlantifl, 
e zmith his late father deceaſed, by | 


Martha, his firſt wife, 


Eleanor Smith, widowof Joſeph Smith, 
the father, and five of his children, 4. 


Defendants 


A mancanve N Eaſter Term 1742, Joſeph Smith, the younger, brought 
no contraftor I his bill againſt Eleanor Smith, the widow and admini- 
or executor, for ſtratrix of Joſeph Smith the father, and the other defendants, 
they derive his children by Eleanor, for an account and diſtribution 


under his will tho 


— 


* 
: 1 : 


* 
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the father's perſonal eſtate, and for a diſcovery of the real or permiſſion, 
eſtate which he was ſeized of at his death, and all mort- ng - , 


gages, &c. and for an account of rents, and to be let into that governs 
poſſeſſion, 1 1 | | the court, and 
pv | ; turns the ba- 
The defendant Eleanor, in her anſwer to that bill, ſet lace. 
forth, that by deed poll, or articles of agreement, dated the | 
28th of July, 1716, between Joſeph- Smith, the father of 
the plaintiff, on the one part, and Francis Kidgell, the de- 
fendant's father, of the other, Smith covenanted for him, 
| his keirs, executors, and adminiſtrators, with the ſaid Kid- 
ell, &c. that in conſideration of a portion of 400l. the ſaid 
mith ſhould and would convey and ſettle houſes, lands and 
tenements, or à rent charge iſſuing thereout, of the yearly va- 
lus of 40l. on truſtees, to the uſe of himſelf for life, and 
afterwards to Eleanor for life, in bar of dower, remainder 
to the heirs of Foſeph Smith on the body of Eleanor, ſubject 
to a power to charge the eſtate of 40l. per. ann. with 3001. 
as a proviſion for the younger children of the marriage. 


— ——— 
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h Smith, the elder at the time of his marriage with 
the defendant Eleanor, was not ſeiſed of any real eſtate, 
"whereof he could make a ſettlement purſuant to the articles, 
but afterwards purchaſed a freehold called Cheeſeman's in 
Eaſt Uſley, in Berkſhire, of the yearly value of 91. and a 
| freehold meſſuage at Weſt Ilſley, of the yearly value of 40l. 
ſubject to an eſtate for life of Mary Smith, widow, in an un- 
divided moiety thereof : before the laſt purchaſe the ſame 
eſtate had been mortgaged for one thouſand years term, to 
| Joſeph Smith the elder, for ſecuring 250/. and intereſt. 


The defendant Eleanor inſiſted, that her huſband pur- 
chaſed the ſame, or ſo much as was in poſſeſſion, in order to 
enable him to perform the articles. | 


Soon after Joſeph Smith the father's purchaſe of the eſtate: [ 324 J 
at Weſt Ilſley, he aſſigned over the mortgage to a perſon, Fs of 
without the defendants joining with him, for the remainder 
of the term of one. thouſand years, for ſecuring 2501. and 
intereſt, to that perſon, _ | 2 
The defendant Eleanor, ſoon after her huſband's death, 
9dtained* letters of adminiſtration, and with his perſonal 
eſtate paid off the 2501. and intereſt, to the mortgagee, who 
aligned the term to one Stevens, in truſt for ſuch perſons as 
ſhould be intitled to the freehold and inheritance, 


- dhe entered too upon Cheeſeman's eſtate, and received 
kieprofits ;. and ſhe and Ne hy.their animeres in. 
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ticles, but belonged to the plaintiff, as heir at law, and decreed 


C326) 


cutors and adminiſtrators, all his real and perſonal eſtate, and 


defendant, Eleanor, for life, with remainder to Francis, and 
the heirs of his body, as being the eldeſt ſon of the marriage. 


hold eſtates, with an intent that the plaintiff ſhould inherit 


the father, ſaid, he purchaſed the eſtate called Cheeſeman', 


purchaſed in part performance of the covenant in the marriage 


titled to the benefit of the ſaid fuit, and ſtands in the place of 


Caſes argued and determined 
fiſt the marriage articles ſhould be carried into execution, and 
that a ſettlement be made of the real eſtates whereof Joſeph 
Smith died ſeiſed, and in caſe they ſhould not be ſufficient, 
then other lands to be purchaſed out of the perſonal eſtate, 
ſufficient to make up a freehold eſtate of the clear yearly value 
of 40. and ſettled, purſyant to the articles, to the uſe of the 


The plaintiff inſiſted, that his father purchaſed theſe free. 


them, and that the defendant's marriage agreement, if in- 
ſiſted on, ought to be made good out of the perſonal eſtate, 


The evidence for the defendant was, that Joſeph Smith, 


with an intent to build a houſe on part, and that the de. 
fendant gnd his wife ſhould live there after his death. 


The cauſe being heard before the maſter of the Roll, 
the 25th of June 1743, his honour declared, that Cheeſe- 
man's eſtate in Eaſt. Ilfley, and ſo much of the Wet Ilſley 
eſtate as was in poſſeſſion at the time of Joſeph Smith's pur- 
chaſe, being an undivided moiety, ought to be conſidered as 


articles, for making a jointure of ol. per. ann. on Eleanor, 
and a proviſion for the iſſue of the marriage, and ſhould be 
ſo ſettled; and that the other moiety of the Weſt Ilſe 
eſtate, not being in poſſeſſion at the time of the purchaſe, 
was not to be conſidered as purchaſed in purſuance of the ar- 


accordingly ; and if the Cheeſeman's eſtate, and the moiety of 
the Weſt Ilfley eſtates, were deficient to make good the 
covenant in the articles, the ſame to be anſwered out of the 
inteſtate's perſonal eſtate, © 3 


Before any further proceedings, the plaintiff Smith died, 
but by his will had deviſed to Sarah Deacon, her heirs, exe. 


SCSI EA cc. 


appointed her ſole executrix, by virtue whereof ſhe became in- 


Joſeph Smith the younger, with reſpect to his title and inte- th 
reſt in the real and perſonal eſtates of his late father. th 


Sarah Deacon, in Hilary Term 1743, brought her bil o 5 
revivor, and the proceedings were ordered to ſtand revived. . 
| The defendants, foon after the hearing of the original dn, 


cauſe, procured the decree to be ſigned and meh es 


4 
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thereby prevented any rehearing, or appeal againſt the ſaid 
decree, which the preſent een inſiſts is erroneous, and hath 
therefore exhibited her bill of review, to ſhew the decree is er- 
roneous in the following particulars, for that the ęſtates cal- 
I Cheeſeman's, and ſo much of the Weſt Ilfley eftate in poſſeſ- 

n at the time 4 the purchaſe, did belong, and ought to have 
geen decreed to the plaintiff Foſeph Smith, as heir at law to 
his father. 


That it ought to have been decreed likewiſe, that the rents 
2415 4 ſuch eftates oute have been paid to the plaintiff, 
and the deeds delivered up to him, and the defendant Eleanor 
ta procure the mortgage term to be aſſigned to the plaintiff. 


' That it ought to have been decreed likewiſe, that the perſo- 
nal eftate of Joſeph Smith, the father, ſhould be applied to 
make good the whole arrears of 4ol. per ann. from the time 
| of his death, and in the purchaſe of houſes, lands and tene- 
ments of 401. per ann. to be ſettled to the uſes in the articles. 


dhe therefore prays, that for theſe defects in the decree, it 
may be reverſed, 15 | | | 


Lord Chancellor took ſome time to confider, and this day 
- gave judgment. The plaintiffs council have relied upon two 
objections. Firſt, That here was no ſufficient act appears to 
be done by Joſeph Smith the elder, and covenantor, to affect 
or ſubject theſe lands to the articles. Secondly, That it 
might be prejudicial to purchaſers and creditors, to conſtrue 
theſe lands to be liable to the articles. As to the firſt, I am 5 
| of opinion, that there are not ſufficient reaſons to determine [ 32 J 
that theſe lands are not bound by the articles. In all theſe 
caſes, the court have gone upon the intention of parties, and 
have not required that ſtrictneſs as in the ſtatute of frauds and 
perjuries ; and many caſes have gone ſo far, as to rely upon a 
ſtrong preſumption merely, without any poſitive evidence. 
What has governed the court is, that a man can be no con- 
nactor with his heir or executor, for they all derive under his 
vill or permiſſion; therefore, that the intention ſhould be the 
n- ue, and turn the balance. The cafe of Lechmere verſus 
of Wl Lechmere, the 1 3th of May 1735, I mention for the ſake of 
te- e general ground, for there fir Joſeph Jekyl laid it down, 
the intention ought to be the rule, agreeable to the judgment 
of WM chree ſucceſſive chancellors, lord Somers, lord Cowper, 
T N | 


n S 


9 


nad Lord Talbot, on the rehearing, laid down the ſame rule, Ta the caſes of 
and faid, * the caſes upon ſatisfaction are generally between ſaltsfaction, one 


c ; MY . rule is, that it 
* debtor and creditor ; and the heir is no creditor, but only depends on the 


* ſtands 
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intent of the . ſtands in his anceſtor's place: one rule of ſatisfaction i, 

Which way ſo- that it depends upon the intent of the party, and thy 

ever the intent which way faever the intent is, that way it muſt be taken 

| js, rat way it 6 but this is to be underſtood with ſome refiriftion, as thy 
u oe ken» 4c the thing intended for a ſatisfaction be of the ſame king, 
| < or a greater thing, in ſatisfaction of 2 leſs; for if other. 
« wiſe, this court will compel a man to be juſt before he i 
<< generous, and ſo will decree both ;?* but theſe queſtion 
he ſaid, are no ways material in this caſe, which turns entire. 
ty upon lord Lechmere's intent at the time of the Purchaſer 
made. Caf. in Chan. in Lord Talbet's Time 92. I cite it, u 
ſhew, that both the mafter of the Rolls, and lord Talbo, 
who differed in opinion as to the point only of the fee-fimph 
lands, purchaſed fince the covenant,.laid down the ſame gene. 
| ral rule as to the intention. Therefore, I am of opinion, | 
4 is not material in this caſe, to require particular aq; 
to be done; but if there is a ſufficient preſumption, | 

was the'intention of Joſeph Smith the elder, it ſhould 90 A. 

gording to the articles, the land is bound by the articles. 


The ſecond objection was, that it might be prejudicial ti 

purchaſers and creditors to conſtrue theſe lands to be liable i 

the articles. I think no purchaſer, or mortgagee who is: 

{ 327 ] _ -purchaſer pro tanto, will be affected; for if the huſband hal 
1 ſold them or mortgaged them, it would have been evidence df 
_ different intention, and would therefore have taken off al 
evidence of his intention to bind them by the articles. 


.. I.t is ſaid the creditors by ſpecialty would be affected by it: 
3 page Fl J lay no weight on this, for the wife and the ifſue of marrag 
owner of the eſ· are creditors by ſpecialty themſelyes, and it is in the power d 
ta to prefer the owner of the eſtate to prefer one ſpecialty creditor to ano- 
9 for none of them have any ſpecific lien upon the lands 
ther, for none In the caſe of Roundell verſus 'Breary, 2 Vern. 482. the 
pf them have eourt were of opinion that the articles were a lien on the lands 
ks barry -whereof the father was then ſeiſed, though no particular lands 
were mentioned in the articles. Now the objection bel 
equally ſtrong there with regard to creditors by ſpecialty; and 

therefare, as to this part of the preſent caſe, the intention d 

the huſband ought here to prevail, if it appears by preſump: 


tion, he meant the eſtate ſhould be bound by the articles. 


But another objection has been taken, that admitting the 
was ſuch an intention, yet there is no ſufficient evidence 0 
ſuch intention. Firſt, from the nature of the articles them. 

elves. Two things were relied on to ſhew, that no intent" 


could from the nature of the articles appear. Becauſe . 


f 
| 
| 


in the Time of Lord Chancellor Hardwicke. 
chere are articles to convey and ſettle lands, and not to pur- 
chafe. Secondly, that here is an option to ſettle lands of gol. 
ann. or a rent charge out of the lands. As to the firſt, I 
aof opinion it is much too ſlight a difference in the preſent 
ade to diftinguifh it from Lechmere verſes Lechmere. 
Every cafe of this kind muſt be taken accor ing to it's own 
cireumſtances. Joſeph Smith the efder, when he entered in- 
to theſe articles, had no eſtate in land at all, and conſequent- 
y he muſt purchaſe lands before he could ſettle them: and 
| amounts to the ſame thing as if the articles had been to pur- 
| haſt and ſettle. It has been truly faid, he might have done [ 328] 
it ont of lands purchaſed, or lands deſcended to him, for he 
was maſter of both, The firſt act to he done, was to acquire 
them, and then he was to convey and ſettle; this is too 
ſlight therefore to take it out of the cafe of Lechmere and 
%%*oẽC mw ⁊ ͤ co T-Þ oes ET 
As to the ſeeond thing, that here is an option to ſettle lands 
of Jol. per ann. or a rent charge out of the lands. Joſeph 
Smith has made no ſuch ſettlement, and I cannot preſume 
that he has made the option of that part of the disjunctive of 
ſettling a rent charge : for as he was debtor and covenantor, 
the preſumption lies that he would ſettle in fach manner as 
would-be the leaſt burdenſome to himſelf. There is evidence 
in the cauſe, to ſhew, that his intention was to ſettle the lands, 
and not a rent charge, for that he was heard to ſay, that he 
intended to build a houſe on the Cheeſeman eſtate for his 
wite to live in, provided ſhe ſurvived him. I muſt preſume 
him juſt before he was generous, and that his meaning was 
to do what he covenanted before he gave her any thing. The 
objections have been carried ſtill further from the nature of the 
purchaſes themſelves, that the purchaſes were made by drib- 
lets and ſmall parcels. That was an objection which was 
made in Lechmere verſus Lechmere, and over-ruled by the 
court. As to the Cheeſemian eſtate, it is not pretended but 
| that was a proper purchaſe to be ſettled in part ſatisfaction of 
the articles. As to the Welt Ilſley eſtate, it was faid that 
me moiety being in reverſion would deſcend to his ſon, and 
the other could only be affected by the articles. Though the 
moiety was in reverſion, yet there was but one life upon it, 
ad therefore it might till be his intention it ſhould be bound 
When it fell in. 85 5 „„ 


Another objection has been taken from the mortgage, that 
it Was antecedent to his purchaſe, and aſſigned over to another 
Perſon for a valuable conſideration. It was only continuing in 


effect tlie ſame mortgage upon the eſtate, becauſe he wanted | - 
| 29 to 1 
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[ 329 ] to take up money to compleat the purchaſe. In Lechmers 
verſus Lechmere the purchaſe was agreed to be made within 

one year after the marriage, but not made till long after, and 
the . covenant being broken, there could not be faid to be 
a performance of it. Here, this gentleman had his whole life 
to perform it in: and if lord Lechmere's purchaſe had been 
made within the year, it would have been ſtronger. The 
ſtrong reaſon in that caſe was, that the lady's truſtees had no 
notice, nor the leaſt pretence that they were adviſed with about 
it. In the preſent, there is nothing in my opinion ariſing 
from the nature of the articles, to take off from the preſump- 
tion of the huſband's intention, that the land Huld be bound 
by them ; and the evidence likewiſe in this caſe, of his inten- 
tion ſhe ſhould enjoy them for life, is an additional fact more, 
than in Lechmere ver/us Lechmere. 575 mb 


| Diftums in re. . he caſe of Took verſus Haſtings, 2 Vern. g7. is a fay- 
ports are not ing only of the court, and dictums in reports are not greatly 
greatly to be to be relied on, without the ſtate of the caſe, and therefore 
pt” eue, ſent to the regiſter for the decree which was made in 1688. 
the caſe, It does not appear by the book, whether the eſtate of Back- 
. well was purchaſed before or after the bond to ſettle land; 
if after, to be ſure a very ſtrong caſe. The other caſe relied 
upon was Roundel verſus Breary, 2 Fern. 482. The dif- 
i | ference between the two caſes is this; that here it is, to con- 
A covenant to vey and ſettle lands. The covenant there was only to ſettle 
convey and ſct- lands of 150%. per ann. and therefore not ſo ſtrong as the pre- 
2 lends, nan ſent. Theſe were the particular caſes relied upon. 
ronger than 6 | | 3 
to ſettle oni. For theſe reaſons, and the authority of theſe caſes, I am of 
opinion, it would be too hard to reverſe the decree, and be. 
ſides extremely convenient for families that it ſhould be ſo de- 
termined. he party who is to purchaſe cannot buy the 


| Whole at once, but by parcels. Eons | 
C 330 ] Andbecauſe it happens to be cut off by death, before it i 
Though the compleated, to ſay, for this reaſon, that it ſhould deſcend 
party who is upon the heir at law, would make great confuſion in families 


—_ to purchaſe and therefore the maſter of the Rolls has done extremely right 


and ſettle lands in determining upon what appears to be the intention on pfe- 
BY —_— = þ ſumptive evidence of that intention ; and conſequently I do af- 
Has complea | ry OW as ALAS goes | 

It, that is no firm the decree. | 
reaſon why it | on 8 1 FW 
ſhould deſcend upon the heir at law, and therefore the maſter of the Rolls did right, in det 
mining upon what appears to be the intention, on preſumptive evidence of that intention i 4 
the decree affirmed, | | „„ | 


— * 
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| Reyniſh | verſus Martin, May's, 1746: E: Comp 
5 | | ; A mother by 
ELIZABETH Phillips, by her will the 26th of October her will ſays, 
E 17% gave and deviſed unto Martha Phillips her eldeſt deughter marry 
daughter, all her real eſtate, to have and to hold to her and with the con- 
her heirs for ever, ſubject to ſuch charges as ſhall be therein ſent of truſtees, 


or the major 
after expreſſed, pert of them, 


5 3 and ſignified in 
writing, before fuch marriage had, then I give to her, and not otherwiſe, Zool. and directed 


to pay her gol. yearly whilſt ſhe continued ſole, by 151. each May day, and All Saints day, 
— ned all her real eſtate with debts of all kinds and legacies. OY 7 


The daughter after the death of the mother married the plaintiff without the conſent of the 

truſtees, and died ſoon after, but before her death the truſtees declared their conſent and ap- 
probation in writing. Lord Chancellor directed the plaintiff ſhould be paid the arrears of the 
gol. pro rata till the marriage; and in caſe the perſonal eſtate ſhould be exhauſted by payment 
of debts, ſo much of the real eſtate to be fold as will pay the 8ool, and arrears of the annuity. 


Then follows the clauſe upon which the preſent queſtion 
4 Provided always, and it is my will, if my daughter Mary 
& marry by and with the conſent of the truſtees (therein par- 
« ticularly named) or the major part of them, and ſignified in 
« yriting before ſuch marriage had, then, and not otherwiſe, 
J give and deviſe unto my ſaid daughter Mary the ſum of 
* 800d. and it is my will that = ſaid daughter Martha ſhall 
« pay unto my ſaid daughter Mary the ſum of 301. yearly, 
« during the ſaid Mary's continuing ſole and unmarried, by 
« 15. each May day, and All Saints day; alſo I do hereb 
charge all my aforeſaid real eſtate with all my debts of a 


« kind, and with all my legacies, 

The teſtatrix died leaving iſſue two datighters Martha and 
Mary ; Mary married Thomas Reyniſh the plaintiff, without 
the conſent of the truſtees, and died ſoon afterwards, but be- 


fore her death the truſtees declared their conſent and approba- 
rr | 
This bill was brought by Thomas Reyniſh, as the repre- 
ſentative and adminiſtrator of Mary his wife, for an account 
of the perſonal eſtate, and that the ſame might be applied in 
payment of the ſaid legacy of 800. and ſo much of the ar- 
rears of the annuity of gol. per ann. as were due to Mary - 4 
before her marriage; but in caſe the perſonal eſtate ſhould not ( 331 ; 
be ſufficient, that then the real eſtate, or ſo much thereof as 
Wil make good the deficiency, &c. might be ſold, and the 
money aribing therefrom applied for that purpoſe, 


Vol. III. — This 


46 (Ca ſes argued and determined | 
Re” This caſe coming on to be heard at the Rolls, the per. 
fonal eſtate not being ſufficient, his honour decreed the real 
eſtate to be ſold for payment of the legacy and arrears of the 
annuity, The defendants appealed from this decree, and 
the cauſe now ſtanding for judgment, lord chancellor de- 
livered his opinion to this effect. ; | 


The conſent of As Mary married without the conſent of the truſtees, their 
the.truſtees conſent or approbation afterwards was immaterial, and there. 
—_ ds mar fore was not infiſted on by the plaintiff's council, becauſe no 
tial, for no ſub- ſubſequent approbation could amount to a performance of 
ſequent appro- the condition, or diſpenſe with a breach of it. The gene- 
bo 11026 pro ral queſtion therefore will be, whether under the eircumſtances 
performance of this caſe, the plaintiff as adminiſtrator of Mary his wife 
of the condi. is intitied to this legacy of 800“. This depends on theſe 
ee conſiderations : Firſt, What the event would be, if this le- 
breach of it. gacy of 800. is conſidered merely as a perſonal legacy to be 
paid out of the perſonal eſtate only. Secondly, If conſidered 
as a charge originally laid upon the lands. "Thirdly, Suppoſing 
this legacy to be merely perſonal, what remedy the plaintiff 
Das in this court, or in what manner the ſame ought to be 
raiſed. Ch 


It has long As to the firſt, I apprehend that taking this as 2 mere per- 
2 _ ſonal legacy, the plaintiff by the rules of the civil and eccle- 
court, that ſiaſtical law, and which have been conſtantly adhered to in 


- Whereaper- this court, will be entitled to the legacy; for it is an eſtab- 


3 3 1 liſhed rule in the civil law, and has long been the doctrine of 

on condition of this court, that where a perſonal legacy is given to a child on 

nat _ condition of marrying with conſent, that this is not looked 
chis ig not on as a condition annext to the legacy, but as declaration df 
condition an- the teſtator in terrorem. | | Sis 1 
nexed to the le- 8 5 

gacy, but a declaration of che teſtator in terrorem only. 


( 332 J This rule is ſo ſtrictly adhered to in the Eocleſtaſtical court, 
The marrying that the marrying without conſent is not conſidered there as 
WY mnt a breach of the condition, although the legacy is actually given 
ed in the Eccle. S r; but that rule has not been carried fo far in this court, 
ſiaſtical court for in many inſtances here it has been conſidered as a breach 
a3 a breach of, of the condition, and the legacy thereby forfeited; but that 
though thele- differs from the preſent caſe, becauſe here the legacy is given 
 gacy is actually to Mary only, without any limitation over. But then it was 
Behar. Objected, that there is a ſtrong and material difference between 
has not been à condition precedent and ſubſequent, and this being a condi- 
_ carried fo far tion precedent, and as the condition was not performed no- 
in this court. thing veſted, becauſe the event was not come, on which the 


| 1 t take fect. 
e was to take effect.. _ 


Rr oe Mm wm, — OE eee 
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in the Time of Lord Chancellor Hardwicke. 


Vndoubtedly this is true in general both in law and equity; 
put 1 do not find that the civil or eccleſiaſtical law have made 


any diſtinction between conditions precedent and ſubſequent, 
but that in both caſes the condition as ſuch is merely void. 


This rule of the Eccleſiaſtical court was ſtrongly relied on in 
the caſe of Harvey and Aſton, (x T. Ah. 361.) but it was 
the opinion of all the Judges who aſſiſted in that caſe, that it 


was not to be carried ſo far in this court; and the diſtinction 
taken by Lord Chief Baron Comyns in his argument in that 
caſe is extremely right, and very well reconciles the diffe- 


rence. Vide Com. Rep. 738. and the reaſon is, becauſe the 


vl law conſidering the condition, whether precedent or ſub- 
beet, as unlawful, and abſolutely void, the legacy ſtands 
pure and ſimple. . < ons 


But in our law, where the condition is precedent, the lega- 
tary takes nothing till the condition is performed, and con- 
ſequently has no right to come and demand the legacy; but 
it is otherwiſe where the condition is ſubſequent, tor in that 
caſe the legatary has a right, and the court will decree him 


the | here 
46 4 on the real aſſets and therefore if this had been 


| merely a perſonal legacy, ſhould have been of opinion that as 


the marriage without conſent would not have precluded Mary 
of her right to this legacy in the Eccleſiaſtical court, no more 
would it have done fo here: and to this purpoſe ſeveral caſes 
were cited, which are taken notice of in the caſe of Harvey 
and Aſton, and which I ſhall not repeat, but refer to that 
caſe for them. | Fra | 


The next conſideration is, what the gonſequence will be, 
takmg this legacy as a charge originally laid upon the lands, 
and not merely perſonal. But before I enter upon that point, 
it will be proper to conſider how this legacy is given, and in 


what reſpect it may be conſidered as a charge upon the lands. 
In the firſt place, this is certainly a perſonal legacy iſſuing out 
of the perſonal eſtate, and chargeable upon that fund, but 


then the teſtatrix afterwards at the cloſe of her will charges all 
her real eftate with all her debts and legacies. I will there- 
fore conſider this legacy firſt, as if originally charged upon the 
lands, Secondly, as if it was not originally a charge upon 


; but this difference only holds where the legacy is 


3 
Neither the 
civilgr eccle- 
filallical law _ 
make any di- 
ſtinction be- 


tween condi- 
tions precedent 
or ſubſequent, 
but in both 
caſes the con- 
dition is void. 


8 


Where the con- 


dition is prece=- _ 


dent, in Our 


law, the lega- 


tary takes no- 
thing till the 
condition is 
performed, but 
where it is fub- 
ſequent he has 
a right, and the 
court will de- 
cree him the le- 
gacy; but then 
this differ-nce 
only holds _ 
where the legas 
cy is a charge 
on the real 
alſets. - 
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the lands, but the lands charged only as auxiliary, upo >] 


debeieney of the perſonal eſtate. 


As to the firſt, If this had been a legacy originally charged 
on the land, I do not apprehend that the plaintiff could come 
lere to compel truſtees to raiſe the legacy after a breach of the 


2 2 con- 


If it had been 

a legacy ori- 
ginally char- 
ged on the 
land, the plain- 


4 
U 
7 
15 
j 
fe 
4d 
5 
j 
J 
d 
0 


| thetruſtees to lows the rule of the common law, and is not cognizable in 


. raiſe it after a the Spiritual court 
- breach of the 8 1 n ; ag 
condition, for being a charge on land, it follows the rule of the common law. 


_ perly belongs, 


and if there is 


- 208 PO _ Cafes argued and determined | 
Ff could not condition, for the legaey being a charge upon the lands, fol. 


have compelled 


10 perſonal les But where the legacy is merely perſonal, the court follow, 


E. the rule of the civil law, becauſe perſonal legacies are properly 


Jowed the rules cog niz able in the Eceleſiaſtical court, and equity has always 
of the Eccleſia · confidered itſelf as bound to follow the rules of that court, te 


bombe ju. which the juriſdiction properly belonged, 


riſdiction properly belongs. 


Bond creditors As in the caſe of bond creditors, they are conſidered here 


hd » 5 OT | 
8388 a AS having a priority to ſimple contracts, becauſe they have x 


priority to ſim. priority at common law; and the reaſon is, becauſe the ju. 


becauſe they 


have a priority this you will not break in, but will goyern themſelves by 
at common law, thoſe rules which have been eſtabliſned in that forum, to 


e pe contracts, riſdiction originally and properly belonged to another ere 


an en Which the juriſdiction properly belongs. 


govern them- 


5 boo 9 For the fame reaſon, where the legacy is a charge upon the 


that forum to lands to be raiſed out of the real eſtate, as the eccleſiaſtical 


- whichthejuriſ= courts have no juriſdiction, it muſt be governed by the rules 


Taly bens, Of another forum, to which the juriſdiction properly belongs 


This diſtinction was taken by Lord Chief Baron Hales 
in the caſe of Fry and Porter, vide 1 Chan. Caf. 142. 
„That although in the civil law in the caſe of a mere per- 
5 ſonalty the limitation be void, yet this is a deviſe of the 
lands not governed by that la. 


1 334 ] _"Eftates governable by the common law of this kingdom, 


This being a without relation to another forum, ought not to be influenced 
ood condition a + | 


En be in by another law ; and this being a good condition, it cannot 


law deſcat d; be in law defeated, and there being a full breach of the con- 
a breach of it, dition, as /aww will not, equity cannot help. 
as law will not, 


In the preſent caſe, the lands may or may not be charged; 


ut 
| mm if conſidered as originally charged, the legacy mult be governed 
by the fame rule as a deviſe of the Jand itſelf would have been, 
without relation to the rules of another forum, or being in- 
fluenced by another law. % BH ogy Ag 
| The caſe of King verſus Withers, Prec. in Canc. 348. 
. Woas a deviſe of 25000. to the teſtator's daughter at the age of 


twenty-one or marriage; provided ſhe married without the 
4 cCeonlent of the mother, then 500. part of the 2500/. was 0 
ceaſe, and be applied towards payment of debts: that * 


4 1 
* . 4 K "i 


ET in the Time of Lord Chancellor Hard wicks, 


30 
was charged and chargeable on the real eſtate, and therefore 8 ? 
my lord Harcourt ſays, it muſt have the ſame conſideration 
as a deviſe of lands would have; and he ſaid, the rule that 
had been inſiſted on, vzz, that where there is no deviſe over, 

that the condition ſhall ſhall be taken only in terrorem, was 
| 2 great deal too wide; but in that caſe the daughter having 
attained twenty-one, one of the times appointed, his lord- 
ſhip held ſhe was intitled to the legacy of 25001. 


If the legacy therefore in the preſent caſe is to be conſi- If ** ioguny © 

By, ip mall a the. f lands: ir 22 as a 
dered as a charge originally upon the faid lands, it muſt charge original- 
have the ſame conſideration as a deviſe of lands would have; ly on the landy 
and in that caſe nothing could be clearer than that the legacy * er 26g 

8 : I ſame conlade- 
could not be raiſed, becauſe nothing veſted before the con- ration as a de- 
dition performed. | | | | viſe of lands | 
8 W | . 3 wWoyuld have, 

and there nothing can he clearer than that the legacy could not he raiſed, becauſe nothing veſted 
before the condition per for med. | 3 
So held in King verſus Withers, Harvey and Aſton, Fry 
and Porter. | 55 ö 


The caſes which have been cited e contra, and come the Reports in 
neareſt to the preſent are 1 Chanc. Caſ. 58. Fleming verſus gene ponder . 
Walgrave, and Afton verſus Aſton, 2 ern. 4.52. and the ham's evans, 
caſe of Needham verſus \ ernon, reported in a book of no a book of ae 

| authority, called Reports in Chanc. in Lord Nottingbam's Time, thoriy. 
b. 62. But all theſe cafes turned upon different conſide- 

ations from the preſent, and were determined either on the 
particular manner of penning the condition, or becauſe the 
condition was ſubſequent, or for ſome peculiarity in the li- 
mitation of the truſt, . 


In Fleming werſus Waldegrave, the : condition was, in | 33 5 ] 
cale ſhe marries not contrary to the liking of fir Edward A material dife 
Waldegrave and his lady; and there certainly is material pms Guin TIO 
difference between a condition that the legatary ſhal' not that chelegatary 
| marry without confent, and where it is that ſhe ſhall not e n 
marry againſt conſent. e * 


The caſe of Aſton verſus Aſton, could not be ſaid to be a . — 45 
lecree made by any compulſory power of this court, becauſe 2gaiaſt conſent. 
the legatary either had, or had not a right ; but although the 
portions. were decreed, yet the court requiring ſecurity to re- 
fund, if the condition ſhould be broken, ſhews the opinion 
K W. court, that the breach of the condition would be a 
orteiture, 


| ; ; : . 2 

ö Thus the caſe would ſtand, ſuppoſing this to be a legacy a; the rel 

| *gnally charged on the lands but a8 the real eſtates were 5 ron not 
| : ny 7 | not originally made 


4 


310 | C. tes aroned and determined 


0 


liable, but only not originally charged, but only as auxiliary upon failure (f 
Þ ay. 05 ogg the perſonalty, and the charge on the lands depending upon 2 
WM them depending Condition precedent, which never was performed, this can. 
| 064 — not be conſide red as a legacy charged, or chargeable on the 
| Ebich never Teal eſtate, but merely as a perſonal legacy, chargeable u7on 
was performed, the perſonalty only, and as ſuch to be governed by the rulez 
er on of that court, which has the proper juriſdiction in ſuch caſes 

as a mere per- and therefore this caſe differs from Yates verſus Fettiplace 

| fontal legacy, 2 Vern. 416: © where a legacy of go0o/. was given, charged 

= 3 luch to (c on the real and perſonal eſtate, to be paid at twenty-one, 

=__ - | governed by , . . F 

che rules of the or marriage, if married with conſent, if not, but 10000. 
_ Civil and eccle- S the legatary died at fix years of age, and adjudged that the 
haical law. < portion ſhould not be raiſed for the benefit of her admini. 

| C ſtratrix ;*” and very rightly ; becauſe, in that caſe, had the 
legacy veſted, and it had been charged on the perſonalty only, 

it would have been tranſmiſſible : but being originally ; 

charge upon the lands, and the legatary dying before the day 

of payment, it became a lapſed legacy, to fink in the inheri. 
tance, for the benefit of the heir; and that is now a conſtant 

rule in Equity, eſtabliſhed ſo long ago as the caſe of Jennings 

ver ſus Rooke : and the legacy in the preſent caſe depending 

upon a condition precedent never veſted, fo far as reſpects the 

real eſtate, but the lands not being originally charged, but 

only liable to be ſo, upon performance of the condition, I am 

of opinion, this caſe muſt be conſidered as a mere perſonal 

legacy, and as ſuch to be governed by the rules of the civil and 


eccleſiaſtical law. 


The third conſideration therefore will be, what remedy 
the plaintiff will be intitled to in this court; and in regard to 
that, he is certainly intitled to an account of the perſonal | 
eſtate ; but as that may be exhauſted by the payment of 
debts and legacies, the next queſtion will be, Whether this 
court cannot marſhal the aſſets in ſuch a manner, as to give | 
. the plaintiff a remedy out of the real eſtate ? for as the real | 
. eſtate is expreſsly charged with the payment of all debts and WWW 
I L 336 ] legacies, and this legacy, by the event which has happened, he; 

Eo WE falls out to be a charge upon the perfonalty only : I am of 

5 opinion, that the plaintiff ought to ſtand in the place of ſuch 
creditors or legatees as have received a ſatisfaction out of the 

perſonal aſſets, and to order it ſo, is the conſtant rule and 
PPV! 5 
Though the an- There is another queſtion in reſpect to the annuity of 30 
exprelly given] videlicet, Whether the plaintiff is intitled to the arrears fre 
for the daugh- rata due to Mary before marriage, ſhe marrying before the 
ters mainte-  Jaſt half year's payment became due? And although this an- 


. WH WS I £ 
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nance, yet it nulty; 


3 
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KS j 1 , ſt be under 
ity, or half-yearly payment, is not expreſsly given for the mm 52 : 

maintenance of Mary, as in the cafe of Hay verſus Palmer, falls within the 
2 Vern. 501. yet J am clear of opinion that it muſt be under- caſe of Hay ver- 


food ſo, and therefore falls within the reaſon of that caſe. 3 


Upon the whole, I muſt direct that plaintiff be paid the 
arrears of the 30l. per unn. pro rata, till the time of the 
marriage; and in caſe the perſonal eſtate ſhould be exhauſted 
payment of debts or other legacies, that the plaintiff ſhall 
W {and in the place of ſuch creditors and legatees pro tanto, as 
hve received ſatisfaction, and that ſo much of the real eſtate _ 
be ſold, as will be ſufficient. to ſatisfy this legacy of 800. 
and arrears of the annuity. e e 


Lord Townſend and Horatio Townſend verſas c mig. 
' Windham Aſh and his Wife, May 13, 1745. 


HE bill was brought for a ſhare in the New-River The plaintiffs 

1 water, and for an acceunt of meſne profits from the 865 DG. 

death of fir James Aſh, the father of the defendant's wife. a diſcovery of 
; : | the deed under 

On the marriage of fir James, a ſettlement was made of which this title 

« two Mares in the New-River water, and the ſame were 1 ben to _ 

©» | . AB: . , _—_ produced at 

limited to fir James for life, remainder to his wife for life, all trials at law, 

and after their deceaſe, one ſhare was limited to ſuch of the mew have at- 

younger children of fir James Aſh as were not his heir at © 75 Ine. 

« law, or for want of ſuch iſſue, to the ſiſters of fir James, count of profits, 

und their children, as {ir James ſhould limit and appoint ; ho og 

and the other ſhare alſo to the ſiſters and their children, as chair 2 

4 fir James ſhould limit and appoint; but in caſe of no iſſue law. 

* of fir James Aſh, or if he ſhould make no appointment, 

* the ſame was limited to the ſiſters, and the children of 

Catherine, one of the ſiſters (under whom the plaintiff 

* claims) in ſuch manner as they were intitled to one whole 


* ſhare on the death of fir James.” | 


This ſettlement being in the cuſtody of the defendants, 
they chimed 2 right to ſuch ſhare, in right of the wife, as the 
heir of her father, as if no ſettlement had been made. 


They alſo levied a fine of the' two ſhares in the three [ 337 } 
counties the waters run through, and received the profits from | 
tle death of Sir James Aſh in 27 33, till the filing of the bill 

ln 1741, when the plaintiffs diſcovering there was ſuch a ſet- 

bement, brought this bill for diſcovery, and to be relieved. 


The defendants pleaded the fines and non-claim, which 

plea was over-ruled, to let in all the proof that could be 

drought of the nature of this eſtate; and now the whole 
| came 


312 


was ſet up, or any kind of entry proved, only that a de. 


number of objections. The firſt objection was againff the 


I am of opinion they are proper in coming here for the re- 
medy, in order to have a diſcovery of the deed under which 


Though it 18. 
= matter of 
lau, yet the 
court may de- 


termine upon 


It, for it is 
not neceſſary 
that every le- 


. gal queſtion 


be ſent to law. 


338 ] 
Though 
ſhares in 
water- works 
are a legal 
eſtate, and 
corporal in- 
heritance, yet 
no one pro- 


85 prietor can 


receive the 
Profits him- 
25 ; and as 
there is no 
other way to 
get at it, pro- 
er to come 
into this court 
for meſne 
| profits. 


A bare diſcovery therefore not being ſufficient, ſome relief 
is then neceſſary; if there was any doubt of the title, | 


given concerning it; and therefore though it is a matter of 
law, yet the court will determine upon it notwithſtanding, 


for meſne profits; for though it is a legal eſtate, and a c- 
profits himſelf, but the company or their officers are the 


way to come at it, 


company. Therefore in point of remedy there cannot bei 


Caſes argged determined 
came on to be heard, the plaintiffs relying on the ſettfenicy,, 
and the defendants on the fines and non-claim. 9 

The fines were levied in Hilary Term 1733, but no claim 


mand of the profits was made in the office, in the name of 
the defendants, on the 14th of February, and the firſt pay. 
ment was made of the Chriſtmas dividend before due, on 
the 23d of February, which was after the fine levied, and 
no other ſeiſin appeared. Sir James Aſh died in November 
the firſt half year became due at Chriſtmas, but not received 
till after the fine was levied as above. 


Lord Chancellor. The defendants have made a great 


plaintiff's remedy for account of the profits, inſiſting they 
ought to eſtabliſh their title at law, as it is merely legal. But 


the title ariſes, to have it produced at all trials at law, and to 
have atteſted copies. e 


would ſend them to law. But the bill is to have the benefit 
of the ſettlement, and for proper directions neceſſary to be 


for it is not neceſſary for every legal queſtion to be ſent to 
law. There is likewiſe another relief prayed, on account of 
rents and profits. . 1 : 


In all caſes where queſtions have ariſen about ſhares in 
water-works, the parties have conſtantly come into this court 


poral inheritance, yet no one proprietor could receive the 


common hand to receive the profits, and there is no oth 


Where an eſtate is under ſuch a management, though the 


legal eftate is in the proprietors, it would be abſurd to ſend , 


the plaintiffs to law, for it would be difficult to bring: eſed- {ib] 
ments for a thirty-ſixth part and bits of land in ſeveral coun- Wo 
ties, and to bring actions of treſpaſs againſt the tertenai doe 
would be very extraordinary, as the management is in the 


ſtronger caſe, to come here for an account of profits. 


Te 


u the Tie of Lord Chancellor Hardwicke. 
he next queſtion will be as to the title. Firſt; As to the 
tonſtruction of the ſettlement, Secondly as to the fine and 
non- claim. As to the conſtruction of the ſettlement, it has 
been ſaid by the defendant's counſel, to be for the benefit of 
the marriage. take it in another light; indeed if the eſtate 
had moved from Sir James Aſh, there might have been ſome 
pretence for ſuch a ſuggeſtion, but it moved from lady Aſh, 
and manifeſtly ſhe had an intention of acting for the benefit 
of her daughters, and their iflue, as ſhe had for the children 
of that marriage, for they were as much her daughters, and 
their iſſue as much her grandchildren. There was no limita- 
tion of theſe water ſhares to any ſon or firſt ſon of the mar- 
inge, but to the uſe of all and every child and children other 


Yen fuch as ſhall be heir at lau. 


80 that, as he uſes the ſingular number, if there had been If there had | 
only one child, it would have been excluded; or if there had DN 4 
deen ſeveral daughters, as in point of law they would have have been ex- 
made but one united heir, they would have been excluded ; cluded, by the 
or if there had been both ſons and daughters, and reduced tg eg 
only to one child, that child could not have taken. 
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ſhall be heir 
t law, or ik 
eir, they Would 


8 were had been ſeveral daughters, as they would have made but one united b | 
| have been excluded, or if both Tons and daughters, and reduced only to one child, that child 
could not have taken, | TD ES LD | 
4 fiſter of Sir James Aſh's lady was wife of this lord 
j Townſend's grandfather, and mother of the plaintiff Horace 
0 Townſend : Mrs. Windham Aſh being dead without iſſue, 
f WY > moiety of the two ſhares is come to the iſſue of the other 
liſters, one 1 . | 
in WF >econdly; As to the fine. The objection was, that the 
m parties had no ſeiſin to warrant the fine; and I am of opinion 
i they had not, courts of law will not preſume, or ſtrain a 
he WY Point to work a wrong, and no favour is allowed in conſtrue- 
he don in that caſe. Then what kind of poſſeſſion had Mr. 
we! WY Windham Af and his wife at the time of the fine. Both 


ldes agree it to be a legal eſtate; that there was no entry made. 
and nothing but the perception of rents and profits. | 


| It has been ſaid, the entry ſhould be as notorious as poſ- 
ible, but if they had taken out water, or dug the foil, it 
would not do to gain a ſeiſin in a wrong doer, for in a wrong 
Ger doing the acts of a rightful owner is not ſufficient to gain 
a poſſeſſion ; for if a man enters on my tenant, he does not 
en ſuch a poſſeſſion to levy a fine thereon, unleſs he conti- 
es in poſſeſſion ; for a wrong doer to gain a poſſeſſion by 


lin, muſt not ſtep on the land, and withdraw and leave 
| Vor. III. 5 5 the 
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Where the 
parties had no 
ſeiſin to war- 
rant the fine, 
courts of law 
will not pre- 
ſume, or ſtrain 
a point to 
work a wrong. 


A wrong doer 
to gain a poſe 
ſeſſion by dil- 
ſeiſin muſt 
not ſtep on 
the land, and 
then leave the 
rightful owner 
in poſſeſſion, 
which thougn 
ſufficient to 
give a ſeiſiu on 


314 (lſes argued and determined 


a feoffment is the rightful owner in poſſeſſion, which would be ſuffic; 


t to ! ; | | i 
fine, do gain a ſeiſin on a feoffment, but not to levy a fine. 


Next as to the rent and profits, it is ſaid, the perception of 
them is a ſufficient ſeiſin. But it is anſwered there was in 
fact no receipt till after the fine levied ; if they had received 
the rents in the preſent caſe before the fine, it would bez 
diſſeiſin. Hob. 322. in the cafe of Blunden verſus Baugh, 
Cro. Car. 302. held by the court of King's Bench, that; 
receipt of rent from my tenant may be a Aſtin, or not, at 
my election; but if they go on to receive the rents, and levy 
a fine, it ſhews quo anime hoc fecerit, and is not a receipt az 
bailiff or receiver. I | 


Evidence of The evidence of receipt of rent, if the jury had believed 

rent ſuf, it, would be ſufficient poſſeſſion to levy a fine; and ſo held 

ficient poſſeſ= in Dormer verſus Forteſcue. In this caſe it is the ſtrongeſt 

hon to levy evidence of poſſeſſion that can be, for none of the rightfi 

I owners receive the rents and profits from the tenants, but the 

corporation only. But it is ſaid, the company are a kind df 

ſtewards, a common hand to receive and pay the proprietors, 

050 and thoſe profits were received by the company at the time of 

I 340 ] the fine levied, and that the payment by the company after 

=— the fine, of profits due before, ſhall have relation fo as to be 
conſidered as a payment before the levying of the fine, 


The law al-. ut there is a plain anſwer, the company received for the 
N 3 ae ge rightful owner, who were the plaintiffs, and therefore could 
to ſupport a be no receipt for the defendants at the time of the fine levied; 
right, but never the law allows of fictions and relations to ſupport a right, 


toworka but never to work a wrong. 


wrong. EY Ce, 5 
If e perſon Going to the office, and claiming, not ſufficient ; but 1 B® 
Who has a a perſon has a right, and is kept out by terror, 4 claim ii [ 
1 ſuſfficient. The fine therefore can have no operation t0 1 
> cleim is change the right of the parties. e | 
ſuthcient, | | ſi 


The next queſtion is as to the relief. I muſt decree the 
ſettlement to.be produced in any court of law or equity, on v 
reaſonable notice, it relating to other more conſiderable WM h 
| eſtates. There muſt alſo be a decree of an account for reis fo 
. and profits from the time the title accrued, becauſe the {t-W fit 
5 tlement was in the hands of the defendants, and they knen 
the plaintiffs title, and yet was not diſcloſed by Sir James de 
Aſh to lord Townſend in his lifetime, which was the ſtrong 
ingredient in Dormer verſus Forteſcue to decree the account 
ſo far back as the title accrued. Another ſtrong ingredient 
to decree ſo far back is from the nature of the eſtate. *® 


none of the parties are in actual poſſeſſion of the Roch 1 


j the Time of Lord Chancellor Hardwicke. 
| New-River company having the profits in perception. As 


y do-it, who have paid it to a wrong perſon, when that 


me, I will decree him to pay it. 


Where a reeve or bailiff of a manor pays the rents, if it 
is to a wrong hand, to be ſure he muſt pay it over again; but 
to direct the company in this caſe to pay the plaintiffs, would 
make a circuity, becauſe the detendants muſt be likewiſe di- 
rected toreimburſe the company, and therefore the defendants 


Iam of opinion too, the defendants muſt pay the cots. 


Ido not go upon the fraud in the concealment, but on 
their tenaciouſneſs and obſtinacy in carrying on the ſuit, a 
defence reſting only upon the plea of a fine, on a title gained 


| non-claim, as operating upon a diſſeiſin. 
that he had the opinion of council he had no right, and whe- 
ther they were his own, or the purchaſer's council, it is the 
decrecd calts accordingly. 

Alſhurſt verſes Eyres, March 15, 1740. 


N 2 Tr. Ath. 51. it is ſaid, the bill in this caſe was diſ- 
-mſſed, but on looking into the minutes taken the day and 


ber as above, it is ſtated as follows: That as to ſo much of 
de bill as ſought any account for what remained owing upon 
o dond dated the 5th of November 1718, the defendant by 
lis. plea inſiſted, that no part of the 20007. for ſecuring the 
repayment whereof the bond was executed, was paid to or re- 
the Wh ceived by Henry Eyre, the defendant's late brother, but the 
00 vbole was paid unto Auguſtine Woollaſton, and received by 
die lim for his own uſe, and that Henry Eyre was à a ſurety only 


for Woollaſton, and that the plaintiff had accepted a compo- 
tion for what was pretended to be owing on the bond, with- 
out 1 of Henry Eyre, or of the defendant, and that no 
demand had been made on the defendant for any money due 


on the bond for upwards of eighteen years, and that Wool 
aſton died ſeyeral years ago ſeiſed of a real eſtate, and poſſeſ- 
ed of a perſonal eſtate, and that his heir at Jaw, or the devi- 
ke of his real eſtate, and alſo the repreſentatives of his per- 
onal eſtate, ought to be, who were not made parties to Ts 
7:4 MT 2 Pg OST 


ſomebody muſt account, it would be hard to make the com- 


very perſon is before the court; and therefore as he is before 


| by difſeiſin. There is no colour to ſupport it as a fine and 


Mr. Windham Afh admits by a letter which has been read, 
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Where a balliff 
of a manor 
pays the rents, 
if it is to a 
wrong band, 


he muſt pay it . 


ought to be decreed to pay in the firſt inſtance. 7 over again, 
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ſame thing, and yet he perſiſted in it. Lord Hardwicke de- 


ſhall not, then 


over, to be di- 


22 bill. Lord Hardwicke held the plea to be good and ſufficieny. 
and ordered that the fame ſhould ſand and be allowed. N. B. 
1t des not appear by the minutes his lordſhip directed the lik 


| to be diſmiſſed. 
| 2 ; ? | | 3 mm wi % WE BS. | 12 
[34 2 1 7 0 Franco verſus Alvares, May 31s 1746, 4 


A, by will gives, & ME Alvares by a codicil to his will reciting; thy 


to truſtees giol. ,. SPS AAS * i: WOE? 
i whereas my ſon Jacob Alvares is indebted to me the 


in ut toe) . © give and bequeath to truſtees 3121. and feveral jewels in 
apply itaza Vienna, in truſt that they ſhalf as conveniently as may be, 
compolitionand (“ ſel] the ſame and apply the fame as a compoſition and to. 
towards p3y- ce wards payment of all the debts my faid ſon thall owe, pro- 


ent of his ſon's ex 3 N . 2 
þ proce rovided ©* vided always that the ſaid creditors ſhall within four months 


elz in dl _ i ſum of 3ooo!. - I dp hereby releaſe the ſame, inter ab, ] 


| Fheerellitoys (c accept of the ſame, and diſcharge my ſaid fon, and if al 


ſhall withi | ; , ogy * | | 
2 ee ac. ©* andeyery the creditors ſhall not, then he gives the ſame ef. 


cept of the ſame, * fects over, to be divided among the children of the ſaid ſon, 
and diſcharge (c and if they ſhall ſo accept and diſcharge as aforeſaid, then | 
his ſan; if they ; : . 7 
| give to my ſaid fon for his ſubſiſtence the ſum of 600, but 
= deviſesthe $* if they ſhall not as aforeſaid, then I deviſe the ſame over 
' vided among | | | | 
the children of his ſon. V : 3s | 
| The teſtator died December 15, 1742, and the ſon's creditors filed their bill April 13, 1143 
praying to be paid their re ſpective demands. Theyplainuffs by bringing their bill within tour 
ealendar months, and thereby declaring their acceptance of the legacies towards ſatisfaQtion of 
their debts, and offering to releaſe, have performed the condition annexed according to the 


true intent of the will, 


The teſtator died December 15th, 1742. The bill was filet 
by creditors of Jacob Alvares the 13th of April 1743. The 
plaintiffs brought their bill either to be paid their reſpective 
demands, or that directions may be given for the taking at 
account of the debts due from Moſes Alvares to them, and 
that the time for all his creditors coming in to accept the com- 
poſition offered may be enlarged ;. the plaintiffs declaring thel 
afſent thereto on the terms in the codicil mentioned, and ſub- 
mitting to give releaſes to Moſes Alyares, on receiving what 

| ſhall be due to them of the compoſition, and that the fing 
and diamonds may be ſold for that purpoſe, and the money 
ariſing thereby, together with the 3121. may be put out to n. 
tereſt, When this cauſe came on in Eaſter Term, lord 
Hardwicke doubted, whether the computation ought no o 
be by lunar months, and ordered it to ſtand over to aſcertain 


what was the rule in this reſpect in the Eccleſiaſtical ory: 
who have the original juriſdiction in legacies; and this d f 
. 


5 In the Time of Lord Chancellor Hardwicke, 


Mr. attorney-general for the plaintiffs cited the following 


gaſes, to ſhew that the rule of the Eccleſiaſtical court is to ga 
by calendar months. Dig. lib. 50. tit. 17. de divenſis re- 
gults iuris antiqut, ſec. 101. Lord Co. Comment. upon the 
95. W. 2. on the word Semeſtre. 2 In/t. 361. Hab. 179. 


1 Med. 58. They prove in the firſt place, what is the rule 


of the civil and the cannon law; and what is now before the 


court is of ſpiritual cogniſance, for legacies are not properly of 
original juriſdiction in this court, but ſuits are inſtituted here 
for an account of aſſets, and therefore there qught not to be 
different ways of determining the ſame matter. There are 
ſtrong circumſtances to ſhew that the words faur months muſt 


mean calendar. A ſpecific legacy of jewels is given upon a 


condition to be performed in four months, but jt did not de- 
pend only upon the legatee, for there is in an act to be done 


by the executor, the delivery of the goods to the legatee, for 
2 legacy is not compleat till the aſſent of the executor. He in- 
ſiſted, the creditors are intitled to have the jewels delivered ta 


Mr. York of the fame ſide for the creditors. The teſta« 


- vithin four months. The creditors have declared their rea- 
dineſs to accept, for the bill is an acceptance upon record, 


tor, he ſaid, required the plaintiffs to accept of the legacy, 


The queſtion is, Whether it is filed within time? They were 


obliged to apply to this court juſt in the extremity of time, if 
calendar months are underſtood, it is within the time, if lu- 
' narout of it. In proceedings upon the fame matter, the court 


will determine according to the rule of the Eccleſiaſtical court 


for the ſake of uniformity. The delay of the executor ought 
not to prejudice a legatee. Vide 4 B, of Swinburn of Wills 
ch. 8. and Powell verſus Morgan, 2 Vern. go. Upon the 


queſtion whether the deviſe over, or want of compenſation, 
will make any variation, he cited Bertie ver/us Falkland, Salk. 
231. and Popham werſus Bampfield, 1 Vera, 79. and Dig. 


' (ib, 30. tit. 1. Lex 40. 


Mr. Wilbraham for the defendants the grandchildren, the 
deviſees over in caſe the legatees did not accept the condition 
within the four months, cited likewiſe the caſe of Popham 
_—_— upon the doctrine of compenſation; that 
els the court can give the grandchildren a compenſation, 
the condition cannot be diſpenſed with, becauſe unleſs the 
Jewels are given them, they cannot have amends by way 
of damages, for the jewels are directed to be fold, 
Lord Hobart gives no reaſon why it ſhould be. calendar and 
not lunar months; and wherever an act of parliament men- 
| - tions 


- 


[ 345 ] 
| ol 


; pn 
: — 


to ſhes, that in the Eecleſiaſticul court this point 9 been 


man's, an a perſon is under u greater obligation to provide 


till be veid -2the condition is void and nnpoſſible, and the 
2 DON ſandeth good. No ah ſay but — 


churchmen. 2 Noll Abridg. 527, 522, under title Temps 
ſays, in a&s of parlament Wherever months are mentioned 


caſe of favour, being for: payme 


| the-benefit of the ſon to' relieve him from his creditors, though 


view. Was to ſet up his ſon de novo in the world, and to enable 


du argued ant der mini 
tions months, it means lunar. Vide Brown: | verſus Spence, 
Lev. iet. the two months for reading the articles af religion 
are to de recconed by dwenty - eight days; and this relates to 


it means twenty-eight days. id: 4 Mon. 185. It has been 
ſai& it muſt be underſtood to — a month as that court 
would conſtrue it; who have the original juriſdiction in lega. 
cies, which is the Eccloſſaſtical enurt, who reckon by cal. 
dar months. They have not of the other ſide cited any cafe 


determined with r 5 it's being calendar or junar months, 
even in thie very caſe of a legacy. It has been ſaid to be a 
ntiof-debts. But this is not 
fer the payment the teſtator's debts, but of another 


for his erqhildron ppt rare Na than to 9 ano- 
ther man's debts. | 54 wu #4404 Wa Do iis 


The plaintiffs RA to ſhew that they apple as ei as 
they might have done tothe executor: for the executor. atVi- 
enna, Who has Is _"Y n en 
oy this: warne 1 


Lord Chartecller. This ine PER bya Father for 


he might have had in his view the providing for the grand, 
children; yet that was only in the ſecond place, for the firſt 


him to:provide for his cliildren, for he gives him fix hundred 
pounds, The performance of the condition depends upon 
ſeveral facts, for the teſtator takes notiee ſome of his jewels 
are at Vienna, and to be ſold by his -executors in England. 
This being the nature of the legacy, I will take notice firſt of 
what is plain, and not to be eontroverted. It 8 been fad 
this i is a condition impoſſible. | 0 


Whenever eourts of law, or Courts of. 3 dla notice 
Sa condition impoſſible, ' itmaſtbea natural impoſſibility ari- 
fig from nat ſubſequent, which the party could-not avoid, 
being! Gag eee actof God, as in the caſes 
put in Cy. Bit. 266. 4. & b. if a man be bound in an -obli- 

ion, c. With condition that if the dbligor do go from 
e church of St. Peter in. Meſttninſter to the church of St. 
Peter's in Rome within xhree hours, that then the obligation 


. 


in the Time. of Lord Chancellor Hardwicke., 


de performed in four months, for they might have beet ſold 
at Vienna, or brought over and ſold here, and therefore is 
not within the rule of conditions impoſſible. It has been 
ſaid to be a caſe of a condition to be performed, which lies in 
compenſation, and that in many of theſe caſes the court will 
relieve. It was truly ſaid by Mr. Wilbraham, the queſtion 
will be about the objecf of compenſation, what will become of 
the deviſees over? What compenſation will be made to them? 
In all caſes every perſon who is iritereſted in the thing muft 
have an equivalent, and as nothing of that kind can be done 
bere, this muſt be laid out of the caſe. The principal queſ- 
tion will be, Whether there has been any performance of the 
condition? and I am of opinion, taking all the circumſtances - 
together, here has been a performance. Several acts are to be 
done by other perſons the executors, and their act is not to 
make the intereſt of the grandehildren better, or prejudice 
the intereſt of the plaintiffs. It appears to this day 
that the executors have not yet got the jewels from Vienna, 
nor ſold them; and it was not the view of the teſtator that 
thecreditors ſhould pes releaſe for their debts till ſatisfied, 
but meant only that they ſhould'do an effectual act to declare 
their acceptance of the deviſe, and alſo effectually to releaſe. 
Buy bringing a bill in this court, declaring that upon re- 346 
ceiving 0 proportions they are —. to give a dif- U 346 ] 
charge, is an acceptance upon record, and is a releaſe in 
CVT 
There have been ſeveral cafes in this court, of legacies Though the er- 
given upon condition of releaſing, and though an executor ecutors have ſuf- 
has ſuffered the time to lapſe, yet if legatees have brought fered the time 
CES a Het og to lapſe, yet if 
their bill for the legacy within the time, the court have deter- | 


legatees have 


mined it to be a ſufficient performance of the condition. brought their 
| | bill within the 
performance of 


timepreſcribed, the court have in ſeveral caſes determined it to be a ſufficient 
the condition, | | | | 


Jam of opinion here they have done it in the time limit- Months ought = 
ed, and that in this caſe months ought to be conſidered as ca- N calcd 
bones. iS © here as calender 
Lt has been truly ſaid in · acts of parliament the word months Tue word 
means lunar, except lin the caſe of Tempus Semefire with re- :months in adde 
gard to lapſe of livings, and the other caſe of the ſix montlis of parliament 
Alowed in reſpect to prohibitions, both upon the ſame reaſon, 1 
becauſe relative to and according to the computation of time of Tempus Se- 
in the Eocleſiaſtical court. Tl as is extremely different from mehre with re. 
be ce cited by Mr. Wilbrabam in Levinz, for that only feige ade. 
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Iwings, and the 


concerned» Eccleſiaſtical perſons. The rule in the Eccleſiaſti- other inſtance; 
court is not, that it ſhall take place wherever eccleſiaſtical bran 
us are concerned, but only where it relat heir pro- ſpect to prohibi 
5 only Where it relates to their pro- ſpect o prohibi- 
ceedings tions. 


„ ae ee dh dM 
'eeedings. This court has a concurrent juriſdiction with ty 
Eccleſiaſtical court in legacies, who determine according to the 
rule of the civil law. If I did not follow their rule; it has been 
truly ſaid, there would be no uniformity in proceedings, and 
would leave it to the power of the party to make it juſt as he 
pleaſes. 2 e 7 

It has been objected that the cteditors have been guilty of 
= laches, in letting ſo much of the four menths run out before 

I they brought their bill. | 


| The time i- Now where time runs againſt an anceſtor; and then the 
| — the right deſcends upon the infant, the time incurred in the life of 
| ceftor ſhall run the anceſtor ſhall run upon the infant. But in this caſe no 
upon the infant, laches are to be imputed to the plaintiffs, becauſe here were 
acts to be done by others the executors. The bill was an ex: 
L 347 ] preſs acceptance, and in the conſideration of this court a re. 
leaſe and therefore I muſt decree an account to be taken of 

the plaintiffs debts. e 


Lord Chancellor declared, that the plaintiffs by bringing 

their bill within four calendar months, and thereby declaring 

their acceptance of the legacies given by the teſtator's will 
Ig towards ſatisfaction of their debts, and offering to releaſe on 
payment of their reſpective proportions, have performed the 
condition annexed to the legacies according to the true in- 
tent of the will; and decreed the executors to make fale of 

the jewels given by the will to them for the truſts therein 

R mentioned, and that the money ariſing by ſuch ſale, together 
8 Vith the 3121. be applied by them in payment of the ſeveral 

: ; debts due from Moſes Alvares to the plaintiffs reſpectively in 

average, and after an equal pound rate, in proportion to 

their reſpective debts, and on ſuch payment that the ſeveral 

| creditors do execute releaſes to Moſes Alvares of their reſpec- 

i . uk | 


3 


e, Trafford verſus Trafford, June 3, 1746. 


S. T. deviſed “ QIGISMUND Trafford being ſeiſed in fee of divers 

b three « MJ manors, lands, tenements, on the 26th of May 1715, 

houthold goods “ Made his will, and thereby deviſed all his manors, &c. o 
to ſuch male + 6 the uſe of T. W. his heirs and aſſigns, that he might ſtand 


1 6 ſeiſed of the ſame in truſt for Sigiſmund Boehm, eldeſt 


dM twenty-one, © fon of Ann Boehm, for life, remainder in truſt for his firlt 
1 _— Ro -_ * and other ſons in tail male, remainder in truſt for Clement 
tothe tft in Boehm, the plaintiff's father, the ſecond ſon of Ann Bo- 
| efſion of 6 ehm, for life, remainder in truſt for his firſt and other ſons 

bis real eſtates 6 jm tail male, remainder in truſt for the defendant —— 


— 


n 
. R 
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te Boehm, third ſon of Ann Boehm, for life, remainder in before deviſed, 
« trait: for his firſt and other ſons in tail male, remainder and till then 
« jn truſt for the - teſtator's right heirs. The teſtator alſo * 
« deviſed all his plate, books, pictures and houſehold goods, at Dunton-Hall, 
« of what nature ſoever, to ſuch male perſon (when he ſhall 2 be uſed in 
«, attain twenty-one) who ſhould then be entitled to the truſt be ſuch male 
« jn poſſeſſion of the real eſtates therein before deviſed, and perſon reſiding 
« directed that till ſuch male perſon ſhould attain twenty-one, agony — 
« the ſaid plate, books, pictures and houſehold goods, ſhould and 44m. das 
« bekept at Dunton-Hall, and be uſed in the mean time by they might go 
« ſuch male perſon reſiding there; the teſtator declaring it to = On 

« be his expreſs will and deſire, that the ſaid plate, books, pic- ich bis cate, 
« tures and houſehold goods, might in the nature of heir- and be uſed 

« looms go with his ſaid eſtate, and be uſed therewith, as eee ; Os 
« long as the laws of this realm would permit. He ap- of ee le 

« pointed Thomas White executor, and bequeaths the re- would permit. 
« ſidue of his perſonal eſtate to ſuch perſon (when of the e wag 
« age of twenty-one,) as by his will ſhould be entitled to pouſchold goods 


« the truſt in poſſeſſion of the lands. | ought to go as 
1 | | | 92 i | | heir-looms, in 

2s full a manner as the law will allow, for the deviſe here is a diſpoſition only of the uſe, till 

ſome pet ſon ho is entitled to the inheritance ſhould come into poſſeſſion by attaining twenty 


. September 6th, 1722. The teſtator made a codicil, where- [ 348 ] 

| by he deviſed to Ann Beveridge, fince deceaſed, the uſe of * © 

all his plate for life ; and thereby declared that all his pic- 

tures at Dunton- Hall ſhould at all times go and be enjoyed 

with his manſion-houſe and eſtate at Dunton by the perſons 

| who by his will ſhould ſucceſſively hold his eſtates. And by 
the codicil he makes Sigiſmund Boehm joint executor with 

Thomas White.. , ent 

Ihe bill was brought for the heir-looms by the plaintiff, 

who is tenant in tail of the eſtate, but not of age. | 

Lord Chancellor. The queſtion upon the will and codi- 

eil of the teſtator, is, as to the extent of the bequeſts, and 

that will depend upon the conſtruction of the will and codi- 

eil. I really think the true conſtruction of the will muſt put 

mn end to the queſtion. The diſpoſition of real eſtate only 
among males I mention for the ſake of an obferyation after- 

 Vards, Here is a plain intention by the will to conſtitute 
heir-looms, therefore the teſtator by the will has added this 

Clauſe, all my plate, &c. to go in the nature, &c. The 
conftruQion the plaintiff's council put upon it, is, that by the 

| Penning of this clauſe, and particularly by the operation of the 

latter words, theſe things are to go as heir-looms as far as by 


, Vor. III. law 


322 
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1 the Time of Lord Chancellor Hardwicke: | 
law they may. The conſtruction of the defendant's counci 
is, that it ought not to have this large conſtruction, of going 


in ſucceſſion as heir-looms from perſon to perſon, but ſhould 


veſt in the firſt taker, whether tenant for life or tenant in tail, 
and he ſhall have the abſolute property at twenty-one. But 
I am of opinion that the expoſition ought to be, that it ſhould 
go in ſuch kind of ſucceſſion as I directed in the caſe of Lew. 
fon verſus Groſvenor. The firſt clauſe, I allow would gie 
the abſolute property if it ſtopped there, but I am not war- 
ranted to reſt there, for the whole clauſe muſt be taken to. 
gether, ſo as that it may be entirely conſiſtent. As to the 


laſt claufe, ſuppoſe that had been the ſingle one, it would 


have been ſufficient to make all theſe go as heir-looms, and 
to wait the contingency ; and of that opinion I was in Ley. 
ſon verſus Groſvenor, for the words there were extremely 
like them, though not exactly the ſame. The firſt words 
therefore muſt be conſtrued as a diſpoſition only of the u/, 


until ſome perſon who is entitled to the inheritance ſhould 


come into poſſeſſion by attaining twenty-one. 


I It has been objected, that the teſtator has diſtinguiſhed 


between the property and the uſe, for there is a meſne diſpo- 


ſition : and if there had been no more than the gift, and 
their remaining at Dunton, it would have been a right con- 


; ſtruction ; but then he ſays e go in ſucceſſion as fur az 


the law will permit. There is a direction to executors, 


whom by virtue of this laſt clauſe he has made truſtees for 


this purpoſe; what ſhould be done in the mean time, and 


not hinder them of the uſe before they come of age. To 
ſay they ſhould only go as Heir-looms, till a tenant for life at- 


tain twenty-one, is a forced conſtruction ;. for what as there 
then of the nature of-inheritance in theſe heir-looms if they 
ſhould ſtop there? It has been ſaid, he has made the gift 
of his reſidue equally an heir-loom, and that the plaintiff 
might as well contend this ſhould go to him. By no means, 
for the deviſe of the reſidue wants the very clauſe, which con- 


ſtitutes and makes the other go as heir-looms. Therefore! 


am of opinion they ought to go as heir-looms, in as full 
manner as the law will allow); and this court is now eſta 
liſhed to be the law of the land, as much as any other juriſ- 


Addiction. If this be the true conſtruction of the will, the 


[ 350 ] 


next queſtion is, Whether the codicil has made any change. 
The wilt conſtſted of four parts, plate, pictures, books, and 
houſehold goods. By the codicil he deviſes the uſe of all bis 
plate to Mrs, Beveridge for life, conſequently the will is Wa. 
ried ſo far, and taken out of the gift of heir-looms. What ii 
there that makes any alteration as to the books and haun 


' Caſes argued and determined 


goods? theſe are not mentioned in the codicil, and therefore 
remain as they were. It is ſaid the word reſidue includes 


them. If the word reſidue was to include the whole perſonal 


eſtate not ſpecified in the codicil, it would deſtroy the will, 

zuſe it would revoke the other legacies, and ſeveral other 
becific things, as annuities, &c. are given under the will. 
am opinion too, as the teſtator had made ſuch an accurate 
diſpoſition of his goods and books, and the codicil was made 
only ſeven years after the will, that it is ſtrong to ſhew he 
fill intended furniture of ſuch a recent date ſhould go as 
heir-looms. | Ne 


þ & And therefore I declare, the teſtator's pictures, 
« books, and houſehold goods, ought to be conſidered as 
« heir-looms, and to go along with his real eſtate, as far as 
« by the rules of law or equity they may, and that the 
« plaintiff will be entitled to the property thereof, in caſe he 


& ſhall attain his age of twenty-one years, and in the mean 


« time is entitled to the uſe and enjoyment thereof; and 
ordered that the Maſter do enquire what pictures, books 
and houſehold goods of the teſtator are now remaining in 
6 ſpecie, and that two ſchedules be made thereof, and one 


« of them depoſited with the maſter, and the other with 
the defendant Charles Boehm, and that ſuch pictures, 
books and houſehold goods, do remain in the teſtator's 


& manſion houſe at Dunton-Hall, purſuant to the directions 
in his will; but as to any pictures, books and houſehold 
goods which belonged to Sigiſmund Trafford, the huſband 
* of Elizabeth, I declare they do belong to her, and order 
that they be delivered to her“ 3 5 


Anon. June 5, 1746. 


ME; Brown moved for an injunction to the court of 


323 


CAS 120, 


VX Admiralty, to ſtay the proceedings there in a ſuit for The owners of 


the condemnation of a ſhip called the Diligence. 


two privateers 
ſeized upon the 


hip called the Diligence as lawful prize, upon its appearing by her captain's papers ſhe had 
carried proviſions to the enemy, and he ſigned a note, by which he acknowledged that they 
had very juſtly confiſcated his cargo ; the captain of the Diligence brings a bill here for an in- 
junction to the court of Admiralty to ſtay a ſuit depending there on the law ſulneſs of this tranſ- 
action, ſaggeſting that ſome of the papers are loſt, and that if the note ſhould be produced 
Which he was obliged to give, he mult certainly be caſt at law. The injunction denied, for if 
nm was to be granted upon ſuch pretences, it would entirely defeat the act of parliament re- 


lating to prizes, 


8 


had — came 


Lt i. 
_— — — 4 2 — — — th an. As Ali A ed wad theft — „ Md. a —_ e 


vide the caſes of Gower and Groſvenor, Barnard. Rep. Chan. 54. 
Wyth and Blackman, 1 Ves. 196. Duke of Bridgewater and Egerton, 2 Ves. 
121, Boon and Cornforth, 2 Ves. 2259, Vide alſo Blackſt. Com. zth edit. 


Volt Z. p. 427. And Viner's Abr. Title Heir-Loom, 


2 5 She 


324 JET _ Cafes argued and determined © 
| She had made a voyage to Euſtaſia from Ireland, and 
lying afterwards in the Downs, where the Eagle and York 
Privateers were at anchor, they ſent perſons on board to 

C 381 1 ſearch her, and looking upon her as a lawful prize, for 
| 35! 1] carrying, as they pretended it appeared by the captain's 
papers, proviſions to the enemy, they ſeized upon her cargo 

and all his papers, and kept the captain in cuſtody for 

ſome days, and before they releaſed him, made him fign a 

note, by which he acknowledges that they had very juſtly 

confiſcated the cargo, for the reaſon aforeſaid,” and then gave 

him leave to go to Rotterdam, it being ſtormy weather, and 

not ſafe for the ſhip to lie there; the captain of her returned 

to the Downs, and the ſame privateers boarded her again, 

and took away her cargo a ſecond time. XA 


= | There is a ſuit now depending upon the lawfulneſs of this 
1 tranſaction, in the court of Admiralty, and the captain and 
the owners of the Diligence have brought their bill here, 
ſuggeſting that ſome of their papers are loſt, or refuſed to be 
produced, and that if the defendants ſhould proceed on the 
trial there, and be allowed to produce the note which they 
: obliged the captain to ſign, he mult certainly be caſt in the 
Iuit. vl f | | 5 9 ö 


Lord Chancellor denied the injunction, and faid if he was 
to grant it upon ſuch pretences, it would entirely defeat the 
act of parliament in relation to prizes, for upon every man 
of war's, or privateer's taking a ſhip, the owners of it would 
immediately come into this court, and pray an injunction to 
ſtay the proceedings in the Admiralty, in order to prevent 
her being condemned, eſpecially if the captains of the men of 
war, or privateers, as is the preſent caſe, ſhould be gone out 
again on another cruiſe, EF ; 
If upon exami- He ſaid beſides, the ſuggeſtions in this bill were not a ſuffi- 
» panon the court cient foundation for the injunction, becauſe if they were 
find the Ggoing true, the court of Admiralty could by their own rules, as well 
the note ww - as this court, put it into a method of enquiry, both as to 
rock Yared the facts which are charged with regard to the ſinking and 
ment, they can concealing ſome of the papers, and likewiſe as to the note, 
. by their own which the plaintiff pretends was extorted from him, and if 
authority ſup- „„ bee oY dureſs and 
prels it, upon examination they found it was owing to dures ar 
impriſonment, they could by virtue of their own power and 
authority ſuppreſs it, and not ſuffer it to be given in evidence. 
His Lordſhip therefore denied the injunction, _ | 
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Bdgell verſus Haywood and Dawe, June 9, 1746. f 352 J* 
OHN Dawe by bond dated December 6th, 1726, became . | 
J hound to the plaintiff Elizabeth's father, Richard Chaffin, J. p. being 
i 2007. conditioned: for payment of 100l. and intereſt, who indebtedto c. 
| fed inteſtate before the 1001. or any intereſt for it, was paid; 27 Pond in 
and adminiſtration was granted to the plaintiff Elizabeth his tiff, 8 | 
only child, whereby ſhe and her late huſband became en- niſtratrix of C. 
filed to have what was due on the bond, for which they brought an ac- 
brought their action at law in the court of Common Pleas . 
zainſt Dawe; and in Michaelmas Term 1741, Dawe pleaded the act for re- 
thereto; and admitting the bond was his deed, and that he Jef ct inſolvent 
wed Richard Chaffin at his death the faid 2007. and that he that he was dd 
did detain the ſame from the plaintiffs, but that they ought diſcharged; . 
not to have execution againſt his perſon; for according to an 1 
act of parliament for relief of inſolvent detors, he was be- for hn 
ond the ſeas on the firſt of January 17 35, and returned and 3% d 


and ſurrendered. himſelf to the keęper of the King's Beneh rh . 


priſon, and on the 11th of July 1738, was duly diſcharged 10001. to be 
by virtue of the act, whereby he became entitled to the bene- Paid to bim by 
fit thereof ; the plaintiffs replied and confeſſed the plea, and r gab” & 4 
took judgment for the 200. debt and 51. damages, to be theteftator's 
Jevied on the the lands, tenements, goods and chattles of Seth the 
Dawe. William Madox by will dated the 27th of June 2 kae 
1737, gave Dawe 1000. to be due and payable to him, by on bis judg- | 
his executor therein named, in one month after the teſtator's 42%, ud; 
death; the plaintiff and her huſband, in order to get a ſatis- . 
action for the debt, ſued out a fieri facias on their judgment took a warrant 


zpainſt the goods and chattles of Dawe, and the legacy bein ip. ievy'the 
Haywood, the executor of William Madox, they lodged their brug his bill 
feri facias with the ſheriff of Middleſex, and took a war- nan d the exe> 


a tor of W. M. 
Fant thereon to levy their debt and damages out of the legacy to 64050 aſks 


In his hands, which he refuſed to pay; and as the plaintiffs *2 ſo much of 
could not levy the ſame on the legacy in Haywood's hands, > ang £5 #1 
or compel him by law to pay the ſame, or diſcover. the Ine (mon 
alkts that were liable to pay it, or ſtay the defendant Dawe me. The 
from receiving the money till he ſhould pay the debt, they 1 goed 
due brought their bill for an injunction againſt Dawe to re- per remedy, 
rain him from receiving it, and that Haywood the executor ud wet hall 
May either admit aſſets to ſatisfy ſo much of the legacy as the Rs 
N debt amounted to, or account for the real and per- intereſt and 5 © 
(onal eſtate of William Madox, and pay the plaintiffs their fu de * law and 
lebt therequt, rs ES IRE. wh 


Holes — — 4 » 


- AA. =. ery oo 


to be ſatisfied 
| out of what is 


The defendants, nd Jayw infif ) 

. dants, and particularly Haywood, inſiſted on due to D. 

wo points, Firſt, that the plalntiffs were improper in equity aocoum of his 
| | , | 8 to egacy. 


in equity, ought | 


e execution. 


cuts argued and determined 


to attach Dawe's legacy, being a choſe in action, not reduces 


{ 353] into the poſſeſſion of the debtor: © Secondly, if they wen n 

: Proper in their relief as to that point, yet the legacy was no tl 

Charge on the real eſtate, but on the perſonal only, which t 

Mas a deficient fund: this laſt point depended on the word & 

...,-- of the will, which weren: 5 . { 

41 William Madox of, &:. do make this my laſt wil 

- -  * and teſtament in manner and form following; Firſt, I gin | i 

e and bequeath to Mrs. Suſannah Rhodes the ſum of 10001 BR " 

4 to be due and payable unto her by my executor, whom! : 

„ * ſhall herein appoint, after the expiration of one month nen 8 

& after my deceaſe; alſo I give to her all my houſehold good, : 

+ plate, china ware, linen, woolen, and wearing appare: 5 

“ alfol give to my couſin John Dawe the ſum of 1000. 0 ky 

b be due and payable to him by my executor, whom I ſhil Fl 

- © -herEin appoint, after the expiration of one month next i. n 
„ ter my deceaſe ; alſo I give unto Richard Weſt and hi i 

. *-brother Thomas Weſt the ſum of rool. in truſt neverth. 8 - 

s Jefs for the ſole uſe of Rebecca Hunt, wife of Jans bor 

Hunt, excluſive of any right the ſaid James Hunt k the 

_ * huſband ſhall or may claim the ſame, to be due or py car, 

s able to them, after the expiration of one month next aft tha 

„ my deceaſe, by my herein appointed executor: alſo I g tog 

; s deviſe and bequeath to Mr. Thomas Haywood of, & Wh: 

F and to his heirs for ever, whom I do hereby make, ordiy the 

„ conſtitute and appoint my only whole and ſole executard elta. 

« this my laſt will and teſtament, all my goods, land al f 

t chattels, except what is herein before given, and Id the 

| & hereby revoke, diſallow and difannul all other legan 8. 

s heretofore willed or made by me. Hef e. 

As to the firſt point, the council for the plaintiff relieda migh 

the 20th ſeet. of the St. 10 Geo. 2. c. 26. whereby a rem W's 

is provided for the creditor on the future effects of ik eme 

diebtor. N 1 = T 

Provided, Qc. that notwithſtanding the priſoner's Wo cre 

e charge as to his perſon, all prior debts and judgments fl or, 

0 ſtand and be effectual to all intents againſt the lands, eral 

& *« nements, goods and chattels of the priſoner, which bed on ch 

e any in un for him at the time of the diſcharge hach d bnly 1 

at any time then after ſhould be any ways ſeiſed or po Gs 

44 ſeſſed of, intereſted in, or intitled unto, either in lu * te 

* equity, and the creditors may take out a new execui Wn © ef 

« againſt the lands, goods, c. in the ſame manner as % ble 


„ might have done had the priſoner never been take 
e k 


in the Time of Lord Chancellby Hardwicke. 


It was (aid, that if a court of equity did not give relief in 
this caſe by ſubjecting this legacy to the plaintiffs demand; 
the intent of the ſtatute would be evaded, fince if Dawe got 

| the money into his hands as they could not take his perſon, 
and thereby compel him to pay the debt, they would be ab- 


: * * 


| ſolutely without remedy. 


That they had loft their remedy at law by this ſtatute where 
| they might attach this very legacy by proceeding to an out- 
Jawry ; and then bringing an information in the name of the 
| attorney-General in a court of revenue, and ſo attach this by 


| though a matter of grace, is by conſtant cuſtom grown into a 
right.in creditors, which a court of equity ought to take no- 


becauſe they could not proceed to an outlawry ; there is there- 
fore no remedy but this, to anſwer the plain intent of the act, 
and preſerve the future effects for the creditors, 1 


As to the other point, the council for the plaintiff cited 
lord Warrington verſus Langham, Prec. in Chan. 89. that 


that by the laſt clauſe the lands, goods and chattels are blended 
together as one fund, and given ſubje& to an exception of 
what was given before, which they contended amounted to 


the ſame thing, as if he had given him the reſidue of both 


eſtates after what lie had given before. 


For the defendants it was argued as to the firſt point, that 
the reſtrictive words at the end of the clauſe, ſhewed that it 
was the intent of the act only to exempt the perſon of the 
debtor, and leave. all other remedies which the creditors 


was made, and not to give the creditor a new and different 
remedy on theſe effects. | . 

That the reaſon why this court did not give a ſpecific lien 
bo creditors, further than the law did, was, becauſe ſuch cre- 
uitors-did not truſt upon the faith of ſuch lien, but on the ge- 
heral credit, and therefore this court never gave a ſpecific lien 
n choſes in actions to one creditor more than another, except 
nly where there was an actual aſſignment of ſuch choſe in 


Mat equal ſatisfaction which all creditors have a right to over 
1 of the debtor, not ſubject to any legal or equi- 
| | „ 


the interpoſition of the crown for their demand, which, 


tice of; but ſince this ſtatute, that remedy could not be had, 


me executor here is named a deviſee, which is always a ſtrong 
circumſtance in making a conſtruction to ſatisfy the will; 


might have juſt in the ſame ſtate they were before the act 


{ton as a ſecurity, and going farther was breaking in upon 
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particular creditor is not; 
this belong? For ſuppoſe an aſſignment made of this | 
after the judgment, or even after the ſeri facias, would 


Caſes argued and determined © 
If a court of equity was therefore, by reaſon of this ineo 
venience ſuggeſted, to give any farther remedy to creditors on 
account of this ſtatute, ſuch new remedy: muſt be agreeable 
to the principles of equity, and co- extenſive with that incon. 
venience, which the 1 l of giving ſpecific execution to: 


or to which creditor ſhould this 


equity take away the benefit of that ſpecific lien which the 


L 355 ] 


aſſignee has by the rules of this court, and give it to a gene. 
ral creditor by judgment merely by force of this ſtatute ! 
This would be changing the rights of parties, and no 
barely giving a further remedy ; Suppoſe all the other creditor 


brought bills, thoſe not by judgment, as well as thoſe by 


judgment, to, which would equity give the preference ? Since 
all general creditors cannot have preference in equity over 


_ aſſets, further than the law gives it them, equality of dit. 
| bution being what equity aims at where the rules of law doe 


not prevent it. The fier: facias is not returned nulla bum, 


nor is it charged that there are no other effects upon which i 


ought to have been executed; there is no neceſſity therefor 


do reſort to this remedy, and the leſs reaſon to aſſiſt the 


goods, nor yet get at his perſon. 


plaintiffs than any other creditor, who cannot attach his other 


It was therefore inſiſted, that a court of equity in this caſe 
could not give relief to a particular creditor, further than the 
law does, without infringing its general principles, and al- 
tering the rights of others: that an executor is intitled to: 
releaſe from the legatee, but if by this act every little creditor 
can in equity charge his debt on the legacy, he will be un- 
 avoidably ſubject to a variety of ſuits till the whole is ex- 
hauſted. BY „„ . 


Either therefore equity muſt give this new ſpecific remedf 


over choſes in action, to creditors in general of an inſolvent 


debtor, and not to one only: or elſe the creditors mult tile 
this privilege (which in moſt inſtances creditors of bankrupt 
are deprived of,) of taking out execution againſt future et- 
ſects, ſubject to the inconvenience and difficulties which tht 
law has left them under in that reſpect, and which the ke 
giſlature perhaps did not fereſee. | 


As to the ſecond point, it was faid, that the courts 
equity had of late been very favourable in their conſtruc 


to charge debts on land, or debts and legacies, where * 


e 0 OL NS RP We 


© 
if 
w 
| of 


In the Time of Lord Chancellor Hardwicke. * 
— together, and one could not be held to be 2 charge bene 
without holding the other to be ſo at the ſame time; yet 

that in the caſe of. legacies only, a plain intent was required, 

becauſe prima facie and independent of the intent, there was 

no more reaſon in equity to charge legacies on lands deviſed, 

| here the general eſtate was inſufficient, than to charge per- 

ſonal legacies in favour of a deviſee of land, if his land was 


evicted, both being Weiß, and e bounties to 
each other, | 


$ 


There is no o general declaration that the leon gacies 5 ſhould be 
pad in the firſt place, X even that they thould. be paid at all, 
38 in that caſe cited in Prec. in Chan. the being, executor and 
like has never bcen held ſufficient to charge. an executor | 
with! legacies, though poſſibly it may be an ingredient in ſuch 
a conſtruction, and Guillim ver/us Hollan 28. TH 741, 
and Corfield verſus Lingen the 4th of Mar ch 1739, were 
cited, Where the executor was alſo Ba ah and in the laſt  _ 
caſe the land was given as a reſidue, and 155 OK ng hers 0 355 7 
not charged on the real eſtate, | DRY 0M 


- That with reſpe& to the exception, the: cat bude of it 
could only be conſidered as _ him in the ſame light as 
if the bequeſt had been by way of reſidue, and then that 
vduld not have charged Grim according to the nere FOES 
of the caſe laſt cit dz. Hiro 2709 

"But the plain i intent of the exception was, an unnec 
caution to prevent the ſpecific legacies given before — 
palling by the word chattels. to which the exception is ſub- 
pdted, but as no lands were given before in the will, to apply 
the exception to the lands, in ig make che milf nonſenſe. 


Lord Chancellor. As to the- firſt queſtion, it is a new 
cd, 0 ap far 2s it is a general queſtion, I am of 
be plaintiff, as a judgment creditor, could ttt come into 
bi court for a ſatisfaction out of this legacy, and ſo L ap- 
nend i it, bas often been determined: there are very fen 
ee where. it is neceſſary for this court to give relief to crce- 
mY over. Ke chattels in poſſeſſion, beca alſiguments 
of them to defeat creditors are void and frauduleut at law. 


* But, as to choſes in action, according to the general rules Choſesin dale 
of this court, they are not liable to executions, not for the _—_—_ 
reaſons: given by the defendants council, but becauſe the but the creditor 
court takes notice that the creditor has a method, by the or! may either 

Cinary rules of law, either by compelling ſatisfaction by ſeiz- on 3 
ing the perſon, or where that cannot be taken, by derten : 


the ꝓer ſon, or 
to an outlawry, and taking the lands as well as effects, by 2 Wien» 
vor. III. * £ 
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not be taken, by 
capias proceeding to 


. > | Cafes argued and determin feld 


an outlawry, capias utlagatum, which, though a proceeding by the eronn, 


aabice th . = 
pactaking '"* and at firſt a matter of grace, yet now is the ordinary courſe 


effects, by a of proceeding in the king's court of revenue, where grants of 
 capias utage ſuch things to creditors are conſtantly given, and that has 


been the chief ground upon which this court has proceeded 
in denying a ſpecific remedy. This brings me to the queſtion 
made on the ſtatute for relief of inſolvent debtors. | 


This ſtatute was intended to be beneficial to creditors as to 
the ſubſequent effects, and to diſcharge the perſon of the deh- 


bs toe | Though it his been called a privilege, it is none, but an- 


relief of inſol- ſervation to the cteditor' of his right in every reſpect, except 
vent debtors, 18 that of ſeizing the perſon, and it differs from the caſe of bank. 
( 357 rupts, where the future effects cannot be diſcharged without 
for the benefit the conſent of four-fifths of the creditors ; as the act is there- 
muſt be to con- fore for the benefit of creditors, it muſt be conſtrued benefici. 
firued, as give ally, and ſo as to give them effectually all the benefit intended 
= wer ally them over the ture effects. This has been treated as 2 
intended them faving clauſe, but I am of opinion that it is an enacting one, 
= future ef. giving the 'creditor a competent remedy upon the future ef. 
— fects, as the ſtatute precluded him from ſeizing, or outlawing 
the perſon; and it could never intend, | that though the 


debtor had ever ſo large a property in cheſes in action the ere. 


ditors ſhould have no remedy to come at them. With re- 


gard to the words relied on in the latter part of the clauſe by 
the defendants, to ſhew the remedy was to be the ſame as be- 
fore the ſtatute ; it is plain there are two different proviſions 
made in the clauſe, by the firſt part as to creditors in general 
who had not ſued execution before the ſtatute ; where the 
words as to the remedy over the future effects are general; 
the latter part as to creditors who had already ſued out an exe- 


cution,. and the latter words relate to ſuch new execution on- 


p, and do not run through the whoſe clauſe. 
It is objected, that this is a ſuit by one creditor only, and 
ought to 57 * Al the perſon who firſt ſues has an ad- 
- Fon. the Gre VAN by his legal diligence in all cafes, and of chattles in 
1 firſt on, the firſt ſuit has the firſt ſatisfaction, and the act 
latisfaction. has made no ſuch general proviſion for all creditors. The 
c̃ourt does not proceed in this caſe on the ground of a ſpecitic 
lien, but only conſiders it as a part of the property of the 
btor, which the creditor cannot come at without the aid of 

if aer H- If, therefore, after the judgment, or even after the fei 
Aber badet Facias, the debtor had aſſigned this bona fide, and for a me 


22 
* 


In all be of 
chattles in poſ- 


Darss 


. wel tut ol 


= 


{ul 


un the Time of Lord Chancellor Hardwicke. 1 


ableconfideration, and without notice, it would be good and Gened the lega- 
eval againſt this creditor. But after a bill brought, and a bl. con —_ 
| 9 " 7 ple conſidera- 
iis pendent created as to this thing, ſuch aſſignment could not tion, and with- 
prevail. I am therefore of opinion, that the court 'ought to out "_— it 
wou ave 


interpoſe in this caſe, and that the plaintiff has purſued a pro- þ.., good 

per remedy » | | J 386 4 . againſt this ere- 
The next queſtion will be as to the right. I am of opinion | 
that this legacy is a charge upon the real eſtate. I think this r 8 | 
will not depend upon the authority of thoſe caſes, where U 35 ] 
debts and legacies are charged in the firſt place, but depends | 
on the particular wording the will. Suppoſe the executor was 

not deviſee, but another perſon, and the teſtator had directed 

4he lepacies to be paid by him, it would be a clear charge on 

the eſtate, and calling him executor in the clauſe -where the 

legacy is given only deſcriptive of his perſon, and not of his 

office, and amounts to the fame as if he had ſaid to be paid by 

| Mr. Thomas Hayward. | fo eg tilt id 


| The goods, lands and chattles are given altogether as one The legacy is a. 
fund, and lands are inſerted in the middle, and the whole are charge on the 
ſubje& to the exception of what was given before; this, I _— patho 
think, amounts to the ſame, 4 he had given them ſubjet? * 

to what was given before; therefore, I think this legacy is a tion of what 
charge on the lands. 7 BY 55 L | 2 Vas given be · 


fore, amounts 


His lordſhip ordered the maſter to take an account of what if 33 
s due to the plaintiff for the principal ſum of 1001. with inte- had given his 
| reſtat 5 per cent. and for her coſts at law, and in this court, goods, lands, 
anddeclared, that what ſhall be found due to her for princi- _ —— 
pal, intereſt and coſts, ought to be ſatisfied out of what is due — given be- 
to Dame for principal and intereſt of his Ikgacy of 1000] given fore. 
by the will of William Madox, and the maſter to take an ac- 
count of what is due to Dawe, with intereſt at four per cent. 
rom one month after the death of William Madox, and in caſe 
Haywood ſhall not pay the plaintiff as above within ſix months 
alter the maſter's report, the real eſtate of William Madox, or 
© much as ſhall be ſufficient to pay the plaintiff, ſhall be ſold, 
and the money ariſing therefrom to he applied, in the firſt 
pace, towards ſatisfaction of the plaintiff's debt in the man- 
ber as is already directed. e eee 


Seymore verſus Treſilian, July 16, 1737. Een 
A BIL L was brought by a wife for her parapbernalia. 
The huſband by his will had given her 10,0007. upon con- A huſband cap- | 
"en ſhe gave up her right of dower, and likewiſe deviſed to not deviſeaway 


a Wife's para- 


Ttz OO it, qhernalin, he 


> 


$32 +, © Caſes argued and determine! 
can 6nly ber her © all her wearing apparel, and ornaments of her per 

wy, e her gold W her jewels, except ſome. — 

EIT EE TY reſidue of his eſtate to the defen. 

41 + £66 ant.“ Fe. try» I © 55 DIS. . ; 

Aſterwards, by a codicil, he revokes the deviſe of his jew. 

Aels, and her pearl necklace, which he gives away to A. then 

by a ſecond, codicil he gives her a pair of diamond ear rings; 

upon this, the defendant inſiſted ſhe could not claim theſe pg. 

\" +. * raphernalia, becauſe it is plainly contrary to the will and co. 

[ 359 Þ dicil under which-ſhe claims the 10,000/. and equity will not 

permit one to claim under one part of a will, and controvert 

another. nia e 1 bk k | 5 . 

; That by the deviſe of the reſidue, the revocation of the 

deviſe of the jewels, and the gift of the ear rings only, it ap. 

peared to be the teſtator's intention that the reſt of the para. 

phernalia, except the ear rings, ſhould go to the defendant 

| as the reſidue of his eſtate, n | | 

Lord Chancellor, It is plain the r are in. 

+. cluded in the deviſes in the will; but a huſband an, 

not deviſe away a wife's paraphernalia, he can only 

bar her by acts done in his lifetime. The revocation 

is of the deviſe of his jewels, which ſeem to be contradiſtin. 

guiſhed from hers in the will, which are there called the or. 

naments of her perſon, and the diamond ear rings do not ap- 

ear to have been ever worn by her, and therefore might no 

; be part of her paraphernalia. But ſuppoſe the teſtator hui 

completely revoked the deviſe, it is only a revocation of a de 

viſe void in itſelf, and therefore it is too much ſtrained to in- 

fer from thence an intention that her rights ſhould paſs by 

the deviſe of the reſidue of his eſtate ; his lordſhip decrett 

for theplaintiff, Vide the caſe of Tipping verſus Tipping 


FF Tucker verſus Phipps, July 10, 1 746, 4 
z bill was brought by the plaintiff ſuggeſting, thi 

The ſpoliation J. his wife's father had by his will left a legacy of 1500 
in "ou. WY win to the plaintiff's wife, his daughter ; and that the defendat 

| _— in ſuffclent William Phipps had deſtroyed or concealed the ſame wh 


d inte he and therefore prayed he might be decreed to pay the plain 


| er 1500-and ia, 
8 ">. The gefendant put in three anſwers; jn the firſt, he ad 


Dons "EP" ; | . 
5 23235 „„ , ani... 


out parting him mitted the will as ſet forth in the bill, but made 5 ; * 
to the trouble inſanitv 1 > teſt 2 he third anſwer, dF 
go ie trouble of any inſanity in the, teſtator ; in the third anſwer, den 
hr pp he ever had an fuch will, and fays, if there ever was 1 
Adept into the ſuch, he cannot ſay whether his father was, at the time“ 
Spurtualcourt, TY | E | | makin 


* 


* 
> 


4 


making uch will, of ſound mind; and for the defendant it 

was infited, that the - plaintiff came here too ſoon, for that 

he-ought to have cited the- defendant into the Eccleſiaſtical 

court, where he might have the benefit of a diſcovery equally | 
as well as here, 


Lord Chancellor. The point of inſanity creates the only x 
aifficulty; for the fa&um of the will is not only proved, but L 360 ] 
alſo admitted. In this court the rule is not to allow a ſuit 
againſt an executor for a legacy, before a probate of the will, 

put, in the preſent caſe, the plaintiff ought not to be put to 

the difficulty of going into the Spiritual court to cite the de- 
fendant, becauſe that would be giving the defendant a great 
advantage from his own bad acts in deſtroying or ſuppreſſing 
the will, for here the ſpoliation is, I think, proved fo ſuffi- 
ciently, as to intitle the plaintiff to come here in the firft in- 


As to the ſpoliation, conſider it generally as a perſonal le- Though in + + 
gacy, where the will is deſtroyed or concealed by the execu- perſonal lega- 
tor, and 1 think, in ſuch a caſe, if the ſpoliation is proved 88 che . 
lainly. (though the general rule is to cite the executor into 5 OC. | 
he Ecclehaſtical court) the legatee may properly come here the rule is to 
for a decree upon the head of ſpoltation' and ſuppreſſion. ©**th< executor 
There are ſeveral caſes, where 1 ſpoliation 9 anten — ; 
are proved, it will change the juriſdiction, and give this yet the legatee 
court a jurifdiction which it had not originally ; as in the caſe my 
of lord Hunſdon, Hob. 100. Where the title was a title mere- the head of ſpo- 
e lyatlaw, yet there being a ſuppreſſion of the deeds under liation and ſup» 
„ which that title accrued, the plaintiff had a decree here Tasten zt ul 
C for poſſeſſion, and quiet enjoyment.” As the juriſdic- 3 
tion may be changed with regard fo a court of law, why law, yet there 
may it not with regard to the Spiritual court; and 1 think a Fo 1 
the caſe of Weeks verſus Weeks, which came before me ſome deeds under 
time ago, an authority that it may: here the ſpoliation or which the title 
Jupproſſin'ts certainly fraudulent, voluntary, and malicious, plaintiff, in lord 


iu the Tims of Lord Chancellor Hardwicke. 3% 


4 
8 


* * 


here the ſpo/iation did by no means appear to be fraudulent bd, = decree in 
or malicious, but rather inadvertently done, and without any clone e | 
bad deſign, I think in ſuch caſes of malicious and fraudu- 
ent {ts zations, the court will not put the plaintiff under 
the difficulty of going into the Ecclefiaſtical court, where he 
muſt meet with much more difficulty than proving the con- 
Anis of a deed at law, which has been loſt or ſecreted. ; 
For in the Spiritual court the plaintiff muſt prove it a will 3611 
in writing, and muſt likewiſe prove the contents in the very The phintiffia | 
AS — —  — 
= 


e differs from the caſe of Paſcall ver ſus Pickering, Hunſdon's caſe, 


834 | - Cafes argued and determine 4 0 
have proved it a words, which will 'be a difficulty almoſt inſuperable; and 


__ 3 which courts of law do not put a perſon upon doing; the 
words, and alſo Plaintiff muſt alſo prove the whole will, though the re. 


| the whole will, mainder of it does not at all belong to, or regard his legacy, 


though the re- 


mainder does nat at all regard his ny and which courts 1 law do not put + a Lo upon 


OP” 
1 think, if this had been a mere __ whey? the court, 


under the circumſtances of this caſe, ought to interpoſe, and | 


the rather, becauſe in bringing ſuits againſt an executor, this 
court goes further in requiring a probate than courts at Jaw. 


There is no oe · But here the caſe is ſtronger to intitle the plaintiff to a 
caſion to prove ecree, becauſe the legacy is out of real and perſonal eſtate 
a will in the 
Spiritual court both, and as to the real eſtate, there is no occaſion to prove 
to intitle a le- the will in the Spiritual court to intitle the legatee to recover 
gatee to recover his legacy out of the real eſtate. This would be clearly the 
of the real Caſe, where the charge is. only upon the real eſtate, and 
altste. though the heir is intitled to have the perſonal eſtate exone. 
700 nate his real, yet if he is made executor, and has, by a 
; | voluntary and fraudulent act, put the legatee under ſuch dif. 


ficulties as make it almoſt impoſſible for him to prove the will, 


it is reaſonable to let in the Jegatee to have his legacy, 


and leave the executor to pay himſelf out of the "ROS 
eſtate, - 


As to the rnſentty, the defendant's proof ſpeak i in ge 


neral terms only, to the teſtator being in a weak condition; 


but compare this with the plaintiff's evidence, and the man- 


ner of the defendant's introducing the inſanity in his anſwer, 


"and the acts he has done under the will. The infanity is 
not mentioned till the third anſwer, and then very tenderly; 
the plaintiff's proofs are very poſitive as to the ſanity of the 
teſtator, they are the three ſubſcribing witneſſes, whoſe teſti- 
money is by no means impeached ; the will a reaſonable one, 
not made in ſecret, but ſeveral perſons were preſent z the de. 
fendant has brought actions, and ſworn himſelf ſurviving 


ever making any pretence of inſanity in the teſtator, 


Not neceſſary 


In this caleto. I am therefore of opinion, that under the circumſtances | 


direct a trial 


" 7 6 53 = this caſe, it is not proper to direct a trial at law as to the 


— or inſanity of the teſtator, but that the plaintiff is in- 
al 35. , ] 40 to an immediate decree for payment of his legacy by 


fanity, for the the defendant, notwidkilaning the proves of the will has 


plaintiff is 


i clesrtiy ini · not been granted. | 


tied..to.ah a ds ah rena bs legacy, ugh the prod of th will 
vot been gramied, | EC 


45 „ 1 


5 
— 


executor, and has acted ſeveral. years under the will without 


Tho 


in the Time of Lord Chancellor Hardwicke. 335 


The Weavers Company gui tam verſus Hayward, Can 124. 
%% ˙ͤ (( 
f " HIS came on. upon the motion of the attorney general, An action 


| 1 ved to pr 5 101 it brought on 
ſtec 2 20 0 N. rene the Callico 
teſted the 22d of November, returnable the o2ave of St. 4, in which 


Hlary; the teſte was within the ſix months, limited by the plaintiff 
7 Ge, 1. c. J. ſec: 4. the Callico act, for the bringing of the {<rved the 


| * 5 
ation on that ſtatute. Inſtead of ſummons and pone, | peromppeori 
ſpecial, capias, Which pays no ſtamp duty, they ſerved the of a writ, in- 
detendant of the writ, and afterwards applied to arg 2 ſpe- 
te curſitor to alter the return of the originial. |, The firſt ob- aud afterwards 
jetion made by the defendant was, that this alteration, was got the cerſi- 
eo | | tor to alter the 
return of the 
original: the 
ateration is 
Erroneous, 
and the writ 
muſt be ſuper- 
ſeded, 


—— 0 


W 


. 


of. 


3 >» * 


i 8-9 
( 363 ] 
Where error 
appears on 

the face of 

the writ, the 
molt proper 
courſe is by 
plea 1n the 
court where 

it is returnable. 


der to preſerve the juriſdiction o 
office, that this exception was taken, for otherwiſe it would 


* 


uſe of till the duty paid, and yet it is the deed of theparity, 


However I am of opinion, it is ſuch an original writ as the 
ſtamp duties are payable on; for I underſtand the exception 
to be of ſuch an original, as the capi, netefſanty iſſues on; 
nay, of one, on which ER POT BIND ORF ours | 


2 be paid. It was in or. 


capias, and there the duties oug eee, "OM Bo Cur k 
this court, and the Cur ſitor, 


be paying double duty both on the original and capiat. Phe 
ſtamp acts did not intend to exclude all amendments of writs, 


| for that would be grievous. The firſt clauſe of the ſtam 
acts relate to where another writ is written on the fame piece 


cf vellum, or parchment; and Jam of opinion, that on an 


information, or action, it muſt appear to be another writ, and 


| 85 the other part relating to eraſures refers to a fraudulent one. 


If the officers of the ſtamp duties think this practice contrary 


. to Jaw, they ought to apply for a general regulation. 
As to the other queſtion, I am of opinion this writ ought 
not to have been ſo altered. If nothing had been done on 


this writ it would have brought it to the queſtion, conceming 


its being done by writing it over de nouo, or by ititerlineation 


[ 364 ] 


The copy, 
though an ir- 
regular fer- 
vice, is ſtill 
an execution 


ef the writ, 


or eraſure, in which practice it is admitted, that if an origi 
nal writ has been executed it cannot be done. Now what 
is ſuch an execution as to prevent an alteration of it. It it 
had been lying in the attorney's hands, arid fo in the parts 
power, that would be one thing. And if the fervice of thi 
copy being void is to be looked, on as no ſervice, 


party may always avoid an irregular execution of his own 


writ, and get it altered. Suppoſe it hiad been carried to the 
ſheriff, and he had returned it improper, would that have 
been an execution? To be ſure it would. ee 
This has not been carried to the ſheriff, yet this cop), 
though an irregular ſervice, becauſe not warranted by 12 C, 


1. is ant execution of this writ: nay, it is actually ſpecified 
in the copy what the return of this writ is, can he after war 


alter the return? Suppoſe the plaintiff had declared upon 
this proceſs, and had obtained judgment, all the proceednpg 


ih were ſubject to be ſet aſide; yet by this doctrine, he ma} 
freeſort to the office for an alteration. As to to the caſed 


Philips ver/zs Philips, the proceſs was not by original, bu 
by capias, and he afterwards wanted. an original to warrall 


his judgment; and held there was no no difference 25 


actions gui tam, and other actions as to this point. The 


he had begun his action in time, here the plaintiff would 


take out an original out of time. 


His lordſhip directed the writ to be ſuperſeded. — 


| 825 - 2 | | _ * - 


r ˙ IS 


in the Time of Lord Chancellor Hurduicke. 337 


Whack ve Bingham, June 14, 1746. can wy, 


TR. Pottinger by his will, inter alia, gave to each of If the teſtator 
his'grandaughters. that ſhould be firing and un- Min bad in 
ce . at the time of his deceaſe, on their reſpective days bridged the 
"of marriage, the ſum of 1500. and he did deſire that legacy, it 
« fone of | its gratidaughrers "ſhould marty without the bern ac more 
wonferit of the father and mother, or the ſurvivor of them; than in terro- 
« and therefore if any or either of them ſhould ma with- rem, and de- 


. gut ſuch conſent, then by his will he revoked what was ee fer 


another to do 


«. thereby directed to be paid to ſuch grandaug hter or gran- it will carry it 
« daughters, and ſuch of them ſhould not be. intitled te any 1b further, 
4 benefit by virtue of ſuch his will, further than what the quently this 
6 « father and mother, or the farvivor of them, ſhould di- not amounting 
anck he afterwards directs, that after the ſeye- w dene 
8 5 Jegacies and fums directed to be paid are ſatisfied, if BE n inchfed 5 
« any ſum of money ſhould remain in the hands of the the legacy, 
*;tralters,'; the ſurvivors or ſurvivor of them, the ſame 
« ſhould. be paid to his daughter Philadelphia for life, and 


FE Hafer her deceaſe to the defendant Bingham and his heirs. 


be plaintiff, one of the grandaughters, has married 
Vogt Sonſent of the father and mother, and has brought [ 365 ] 
ber bil for the legacy. The mother of the plaintiff has ap- 

pointed truſtees of the legacy for the plaintiff for her ſeparate 
uſfor tte, and to her iſſue, bur if ſhe has ho iſſue, then to 
| He defendant Mr. Bingham, were 


Mr. folicitor-general for the Ia intiff cited % cad of 
Paget ver ſus 1 November 17 EY "At the Rolls: 
were r Was held, that a genetal deviſe. he rgfiauum, or a 


deriſe to the per ſon intitled to the gie, Were the nad a 
i chere was no deviſe over at all. — 


Ir. attorney-g eneral for tlie PP ze Harvey | 
verſus Aſhton, Paſch. 13 Geo. 2. with regard to Lord Chief 
Eon Comyns's opinion on the. effect of à deyiſe over. 
Comyns's Reports 746. and alſo Eg. Caf. Abr. Amos verſus 
Homer 172.” and | Creagh* verſur Willon, 2 Ya. 572. to 
boy that the plaintiff's wife is. rigt, entitled to the t of 
15001; under the. grandfather's-wil ill. 


1 „alm! of 1% 


Mr. ſolicitor-general' in reply ſaid, the case "of pas 
was Horner was reported in no other bock, and fr Joſeph 
Jekyll, faid in the caſe of Haryey and Afton, had ordered 
karch to be made for it, but it could not be found. 1 Ch. 
Ts eee eee e far oo a 0 e 2 


2,5 3&6 $« 


i 
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Cue argued and Ae 


Cafe 22. - verſus Sir William Ermin, was _ 


_ direct contrary, and Garret verſus Pritty, 2 Vern. 293. 


1 | 366 ] 


0 father and mother to give it totally or ly, to ſue 
as. has married without conſent. * my * n 


Lord Chief Baron Comyns refers to theſe two caſes, at 


| ny fettled theſe diſtinctions uncontrovertedly. EF} 


Wherever this court exerciſes a juriſdiction with anotber 


court, they have adopted their rules, and never vary in their 
determinations from the Eecleliaſtical | Fs, but e 


intereſt of a third perſon is concerned. . 1 


4 + # «wt # 4 534d 


The teferittant!s council Dave dr ikke 
thing under the words of the will, as if the teſtator had 
| po it to the en 7 the plaintif to ee of abſo⸗ 

"nay. 2s 1388 4 bd 355 


* 


i 4 ' 1015 ig; 


Ps —_— 


Which is by r no means is the caſe; ; iti 18 05 leaving i ae 


Lord Chancello r, 'In the oreſetit N the Une d. 
grandfather has given > bis will, that the grandaughte 
ſhould take the Nee parents was a very wife one; and 
what the mother has done appears ſo reaſonable, that if! 
could. conſiſtently with determinations of this court, and the 
matter was rer integra, I would go as far as poſlible to ſup- 
port it. But notwithſtanding ſuch inclination, I : cancot 
hold this port portion to be in the power of the mother, 3 
poſed of in the manner ſhe has done, for it would has 
Fettled rules of the court. 


The firſt queſtion i is, Whether this condition is ane 
condition, or in ferrorem only. #5. Secondly, r 


as that which amounts 2 bequeſt over 1 5 
In the caſe of Long — Dennis 4 "RA Rep. p. 2055, Lord — 
fays, conditions in reſtraint of marriage are odious, andi are therefore held to 
* utwoſt rigonr [ond fitneſs. They: dre controty to ſound policy. By ile 
Roman laws they are all void 

Conditions precedent moſt previquffy exiſt. Therefore in theſe there en 

b no oc t in t 23 ructioh of the clauſes. 
t i caſes of conditions fubfegyent, it has been cliabliſhed. reagent 
, © bp mays the Rte. 1 ip not giyen een they ſhall be er SA as onl in 


| Iterorem. Th Mcws how 'odivas ſuch conditions are F for, in reaſon # 
i 


argument, 2 Aſtinckion bet wr en / being ri being limited over z 0 
nice ; and a clauſe can carry very little terror which is adjudged to be of 00 
FeQ.: - 1 to ben fare, the reaſoning will avr hold. If the eſtate: is given 

N U e cannot be got. ove 
bega ee 9 doubly a and made fo b adding the elaule 
4 thar the 


« ſtruedt ot taken tobe in ſetrorem. 
f There can be but one true legal co rnQion of theſe ne eg and! ther 


fore it muſt be the ſame i in the court of Chancery, and all the other courts 0 
Weſtthmſiter Hall, 15 — 


Aſo or conditan was not intended b him, nor to be cane 


a the Time of Lord Chanceltor Hardwicke. 


As to the firſt, in order to prove it is a condition that ought 
Ne. it's effect, it is ſaid by the defendant's council it 
amounts to the ſame thing as a condition precedent, and 
therefore the party claiming muſt ſhew it performed. Two 
anſwers may be given to this. It is clearly a perſonal legacy, 
and the perſonal eſtate is ſufficient to ſatisfy the whole, an 
conſequently” is no charge on the real eſtate; it has been laid 
down in Harvey and Aſton, by Lord Chief Baron Comyns, 
that the civil law makes no difference between conditions 
precedent or ſubſequent, but hold it to be a. void condition 
_—_ in both. There have been ſeveral caſes in this court 
4 perſonal legacy, where, if it has not been given over, 
though a condition precedent, yet it will not be effectual to 
defeat the legacy. But I take this to be a condition ſubſe- 
quent, for when the event happens, it is veſted. - A diſtinc- 
tion has been attempted here that the breach of the condition | 5 
happening, eo #inflante the legacy veſts, it is therefore void. ' 
But though they meet together at the ſame time, yet they 
xe conſidered. in point of law as ſubſequent in the order of 
things. It has been truly ſaid ſhe need not ſhew in the Ec- 
clefiaſtical court any thing but the marriage, and the ob- . 
jection muſt come from the other fide, and prima facie it was 
ſulicient for her to ſhew the legacy, and that ſhe is ſuch a 
grandayghter as is deſcribed in the will. Therefore I am of 
opinion the attempting a diſtinction from former caſes, to 
make this a condition precedent, will not prevail. 1 


Bat it has been ſaid, if there is not a condition precedent, { 367 ] 
but ſubſequent, yet it amounts to the ſame thing as a deviſe 
over, by reaſon of the ſtrength of evidence of the teſtator's in- 

tent that the legacy ſhould ceaſe. I gm of opinion this is 

not the reaſon that has governed the court. There have 

been abundance of cafes here, where the intention of the 

teſtator was full as ſtrong that the legacy ſhould ceaſe, as in 

the caſe. of Garret verſus Pritty, and yet the intention only 

dd not prevail. 855 Es oe) | 1 6 


condition to Fectuate, is not the intention, but the right of given over, and 
athird perſon, the being given over, and veſting in that third 3 

$4 . 'S 8 — FI. | | : . 7 — Oo 
prion, if the condition is not performed. If that be fo, the hes in fucks the 


mounts to a deviſe over to a third perſon in point of right. f 88 
am of opinion there is not. The gift to the truſtees is not the ien. 
not of a particular fund, but of his perſonal eſtate in general: on. 
; hen afterwards follows, >it-is my deſire: thut none of my grand- 
daughters ſhould marry "without the conſent of the father. or 

(i ther; Cc. Then comes another clauſe, which ſays, that 
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The true ground upon which this court has ſuffered the 1. f, the being 


next coalideration is, whether here is in the preſent caſe what court to ſuffer 
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2+ Caſes argued and determined 


tisfied, if any ſum of money ſhould remain in the hands of thy 


* 


after the ſeveral legacies and ſums direfted to br paid 708 


 delphia for life, &c. Upon cla 
of revocation, the queſtion of beque/? over ariſes. | 


truſtees, &c. * og 5 be 105 to his daughter Phila. 
c. Upon theſe two clauſes, and the clauſe 


** 


It has been inſiſted on by the council for the defendant, 
that the plaintiff not having any furtlier benefit than What 
the father or mother or ſurvivor of them ſhould dire, 
amounts to a deviſe over. But I am of opinion it does not. 
If it had been ſaid upon her marrying without conſent, I re- 
voke that legacy, and give the 1 500. to the father or mo- 


ther to diſpoſe of, it would have been a deviſe over: But 


this is only putting it in the power of father or mother, or 


the ſurvivor, to abridge the legacy given ta the daughter; and 
when it ſhould be ſo abridged, the remainder would have 
fallen into the reſidue. The authorities are moſt clear in the 
caſe of Garret verſus Pritty and Bellaſis verſus Ermin, to 
this purpoſe. If the teſtator himſelf had abridged this le- 


gacy, it would have been no more than in terrorem, and con- 
ſequently delegating it to another to doit will carry it no further. 


not perform the 


condition, tha 


The clauſe (“ If any ſum of money ſhould remain in his 
& truſtees hands, the ſurvivors or ſurvivor, he directs the 
« ſame ſhould be paid to his daughter Philadelphia for life, 
& and after her deceaſe to the defendant Bingham and his 


* heirs”) has been made uſe of on both ſides; the firſt part 
of it by the plaintiff, and the latter by the defendant's coun- 


cil. The words preceding, when the ſeveral legacies ſhall 


LC T8 7 


if W229, MC 1617911366 £ 49.504 
Then the obſervation I have. made brings it to the rules of 


ſink into the reſiduum, amounts to a deviſe over; but * 


in the Time f Lord Chancellor Hatdwicke, 347 


{no ſuch direction here, and therefore though there is no- legtcy ſhal my 
thing unreaſonable in the 'reſtritionz and though what the um, amounts to 
mother has done is prudent, yet I cannot conſtrue it to be aa deyiſe'over, 
forfeiture of the legacy without ſhaking the authority of all ene. 1 
the other caſes, and conſequently muſt decree the legacy to here; nd 
the plaintiftft. D061 100 SET Bro r pru- 


dent What the 


: : 


more 8 
abe other caſes. 


Srelſon verſus Corbet and Delves, June 16, 1746. [ 369 J 
J 9% I Fo Ls ENT 4. PIE Fig RES Shae! 3 C As R 124. 
IR Brian Broughton by his will ſays, all my freehold of B. by his will 
J any kind or nature whatſoever, which at preſent is in my %, all my 


\ 


l : I freehold of ar 
power to diſpoſe of, I-give to my wife. er eee 
The | whatſoever, 


' The queſtion was, What intereſt paſſed to the wife, whe- vn, 

OY IN . of ; which at pre- 

ther for life or in fee? The teſtator was ſeiſed of a freehold ſent is in wy 
eſtate in fee, and likewiſe of a reverſionary eſtate in fee, and ner OE 
TV p 


Mr. Wilbraham, for the defendant the deviſee, infiſted the Wicke sds 


9 


words carried the fee, and cited 1 Lutwich 764. and Ibbetſon it a point g 
verſus Beckwith, Caf. in Ch. in Lord Talbot's Time t 57. ome diffcaltyy . 


directed a caſe 
of the court of King's Bench, for he ſaid, it was hardly to — ee 
be preſumed the teſtator intended to give the reverſion of this King's Bench. 
preat eſtate to his wife. 1 1 
There was a queſtion likewiſe in the cauſe as to parapherna- 
ha, Whether it ſhall be liable to the payment of ſimple con- 
rack creditors and legacies? | » ,- 1 | 


Lord Chancellor. At law, where the huſband dies in- Where the 


debted, the widow cannot have her paraphernalia ; but this perſonal eſtate | 


n. We. | = Qt, ei e | has been ex- 
court does not determine fo ſtrictly; for if the perſonal eſtate nauged is 


has been exhauſted in payment of ſpecialty creditors, ſhe payment of 
ſhall ſtand in their place as to To much upon the real aſſets of ſpecialty cre. 
the heir at law, for ſhe has a prior right, and a ſuperior one * 
o legatees, who take only from the. bounty of the teſtator. ſtand in their 
The perſonal eſtate muſt: be applied in payment of debts, place, as to 


the amount of 


kegacies and funerals, in A courſe of adminiſtration; he di- her parapher- 


dected, in caſe the perſonal eſtate, or any part, has been ex- nalia, upon 
uſted by ſpecialty: creditors, then the ſimple contract credi- tie real aſſets 


of the heir a 


lors do ſtand in their place, to receive a ſatisfaction pro tanto law. 
gutaf teſtator's real eſtate; and declared that the plate, which. 
belonged 10 Sir Brian Broughton, and which is given to the 

fan ger the death of the widow, is to be conſidered as part 
ts petfotat elfe. 
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rather has done may be, I cannot conſtrue it to be a forfeiture without ſhaking the authority ok 


Lord chancellor directed a caſe to be made for the opinion to be made for = 
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[ 370 He dechaed alſa, that in caſe the ſimple contract ereditor? 


— 5 zernalia of the teſtator ſhall not receive a ſatisfaction for the debts out: 
Fon of in the place of ſpecialty ereditors in manner before directed 
ſimple con- then the paraphernalia claimed by the defendant; or ſo much 
tf ud fable thereof as will make good the deficiency, ſhall be applied to. 
to ſatisty the Wards ſatisfaction of the ſimple contract creditors, but that 
teltator's le- the paraphernalia will not be liable to ſatisfy teſtator”s lega- 
2 85 cies, or any of them. 85 | 


F.-Hev. © r e © 3 r 3 
Sir Brian Broughton by his will deviſes all hrs plate to hir 


all be ap- of the perſonal eſtate, Or Out of his real eſtate, by ſtanding | 


. Stadl to her for her Ijfe. 

85 Lord Chancellor. If he had giveni by his will all his 
huouſehold goods and plate, I ſhould have had ſome difficulty, 

but the queſtion now is, 

in the words houſebald g ???? 

unte il paſs There is evidence of the plate being uſed in the teſtatori 

by a deviſe of houſe; and I am of opinion therefore houſehold goods does 


©. wiſe, and by his codicil he only gives the uſe of his houſehely | 


Wufchold include plate, and after the death of the wife it paſſes to the 


Caen es bs Goodwin verſus Goodwin and others, July 3, 1746. 
14... NE queſtion in the cauſe aroſe upon the will of Henry 
2 hoy O Framingham, dated September 1, 1704. My eſtate 
you can only 4 jn Norfolk, after the deceaſe of my wife, I give and be- 

. « queath unto Joan Seaman, wife of Peter Seaman, for her 
and cannot in- * life, and afterwards ! give it to her children, to be equally 

| jt new ( divided amongſt them ſhare and ſhare alike ; and for want 

b 9 Hog = «© of ſuch children I give it all to my right heir on the ſide of 

in. iſſue, which, the Framinghams,” One child of Joan Seaman was bom 


was not fo in in the lifetime of Framingham the teſtator, and two others 
the cauſe be- F1 Df, | | | 


ſhould have AY, | 


1 Mr. ſoheitor: general inſiſted on the authority of Wild's 


upplemental cafe, 6 Ce. 16. Sand Stanley verſus Baker, Moor 220. that 
rel. theſe two childreny though not in rerum natura, het took a 
+... eftate for life in remainder, but not in fee, becauſe there 1s 
m: expreſs limitation to the right heir of the fide of the 
Framinghams. An objection was taken by the council af 
VNelthrop, a defendant in the aufe, of irregularity, for that 
the plaintiffs after publication paſt, and the cauſe ſet dow, 
ameſided their bill, by infiſting on this right as children af 

Rally Joan Seaman, under the will of Framingham. =» 

L 371. J. Lord Chancellor. After publication paſt, and the cauk 
* ſet down, you can only amend by making parties, and — 


A 


Vhether he meant to include plate | 


2 + 3 r 8 8 


* 


in the Time-of Lord Chancellor Bardwicke.” 343 


hot introduce new charges, or put a material fact in iſſue, 
which was not fo in the cauſe before, but ſhould have pre- 
ferred à ſupplemental bill in this reſpect; and as they have | 
not atnended defendant Nelthrop's copy as to this fact, it is 
irregular, and as this is the moſt intangled cauſe I ever 
fw, I will not determine it without having the fundamental 
point, the conſtruction of Framingham's will, properly in 
iſſue before me. e pa e O08" 36 e 


His lordſhip ordered it to ſtand over, and tlie plaintiff to 
be at liberty to bring the will of Henry Framingham regularly 
before the court, by ſupplemental bill, or otherwiſe, as they 
W 
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BY articles of agreement bearing date the:gth of Septem- The bill was 
per 1 * upon the marriage of John Middlehurſt with el 7 
Mary Bagley, in conſideration of à portion of 2001. John only child of 
Middlehurſt covenants with Mary's father to convey the lands the firſt mar. 
then in his poſſeſſion to truſtees, -in truſt for John Middle- _ nr . 
hurſt during his life ſans wa/?e, and afterwards to the uſe of performance of 
Mary during ſo long as The ſHall happen to live; and after the articles de- 
determitration of theſe eſtates, Ihen to the iſu. M this match jada e. 
in ſuch ſort, manner and form, and ſuliject to ſuch charges for ought to be 
yunger” ebildren, as John Midulebur fpall hereafter by dia ani. incail 

ar will, oxder, beguæac h and appoint.  And-laſtly, it is hereby therein men- 

| mutually agreed by and between the parties, that all further tioned Iſſue 
genial and neceſſary covenants,” proviſoes, limitations and in Me articles 
agreements whatſoever far the 2 and better explaining, , wel s 
fettlipg and aſſuring ef all the premiſes and eſtates for the male, and con- 
uſes Moreſaid, or ch other as ſball be agreed on by all the _—_— I. 
garties to be more neceſſary, Mall be contained in the intended tiled is have 
FarmUeyances. © + Es | If ee a ſettlement of 


— 


. 5 | JF 34 theſe lands in 
By*# ſettlement made in 1722, ſaid to be in purſuance of tail, and when 
| ticles, John Middlehurſt ſettled the eftate to himſelf for life, de defeat abe 
tothe wife for life, to truſtees to-preferve contingent remain- ſecond mare 
ers, then to truſtees for a term of years, then to firſt and lage, comes, ot 
derh other ſon in tall, the term to raiſe 6607: in the firſt place 5508 lo bel 
"pay his debts, and the remainder to be equally divided 5 
ann the cluldren of the marriage, in ſuch proportions as 
Joh Middlehurſt ſhould by deed in his lifetime, or will at 


1 


eden, appoint. 

Te 1728. John Middlehurſt ſuffered a recovery, and gained 

| lee of this eſtate,” and n No hi 

Ef for life, remainder to truſtees to preſerve contingent re- [ 372 ] 
by | mainders, = 
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te articles upon the lande. 
M.. attorney-general for the plaintiff cited the caſe o 


term declared to be for younger children; 20g therein all 


91 # © 
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Hanbory verſur Hanbury tlie 24th of April, 17 35, before 


an! 53:11 * | | Ts 6h £4 40 ö ; , . ILL TL 
©. lord Talbot, to ſhew 'the' liberal conſtruction of matting 
u::7) - 1)  artifles thi mx 0 DOMBPog 2.02 
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Mir. Sambourne of the ſame; ſide cited Roundhill verſu; 
Brerely, 2 ern. 482. to ſhew that a covenant to ſettle lands, 


though no particular lands are mentioned in the articles, vil 


ö \ 


bea lien on the lands whereof the father was then ſeiſed. 


Mx. Brown for the defendant. Firſt, Whether teh 


articles have been reaſonably carried into execution. Srcondh, 
Whether the plaintiff has a right to be relieved againſt the ſon 

of the ſecond marriage, who has indiſputably the legal eſtite 
in him, or whether ſhe ought not to be contented witha 


++ ſuitable proviſion out of this eſtate.” The father of the hul- 


+ 33 #4 4 4 


fir? 


1 BST 
[i - 3 : 3 
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band had no knowledge of the firſt marriage, and was tenant 
for life of the greateſt part of the eſtate, and did-not die til 
1727. The articles are of a very great latitude, and feem 
to intend” to give, as great a power to the huſband over this 
eſtate as could be. That this is not to be conſidered as 
ſtrict agreement, to ſettle it on the father for life, and if no 
54 ſons, then on daughters in tail, but was intended only 10 
ſecure to the younger children a reaſonable proviſion out of 
the eſtate of the father, and to be anfwered by pecuniary por- 
tions. 160“. he had with his ſecond wife. The fon of the 
marriage, if this is determined againſt him, will be undons, 
for there is a mortgage for gool. and the whole eſtate which 
paſſed by the recovery in 1722, is but 89/: a year, and on 
25. a year was ſettled by the articles; for the TN of 


inthe Time ef Lord Chancellor Hardwicke, = as 


Johty Middlotwrſt had at that time the power over tli reſt's = e 
„ a ane ee 


Mr. Wilbraham of ** fame Bde. The mn wortgage 1 was 07 10 
made in 1738, fince the death of John Ry is 
executors | and truſtees. to pay his debts. In Powell virkn | 
Price, 2 2 H. Vn Ms. 535. There, after a remainder. to the 
heirs male of the body * the huſband b any, wife, was ares 
remainder. to heirs of the body b y the firſt wife, and only. A 
er of that marriage; in the ſettlement there was a provi- 
m for this ner and 1 it was held the recoyery barred the 
entail to daughters. "He mentioned the rule with regard to 
copyhold eſtates, where if an heir at law is 1 diſinherited, 
Ecler will not decree a 2 e by the father for 
unger children, where there was no ſurrender to the uſes 
. the will. Here the heir at law will be totally diſnherited, 
who has indiſputably the legal right, and for the benefit too 
of a perſon who has a dormant equity only under articles, 
| of which the defendant 5 mother Had 1 no notice At the time 
of the marriage. WF, 7 d 


Lord Chancellor. In the ſettlement upon the recovery 
#28 compriſed the reſt of the eſtate which came to John 
Middlehurſt-on. the death of his father, amounting to 65/; 
ter. ann, more. The - firſt gueſtion will be, What is the true 
and proper conſtruction of the articles? Secondly, Whether 
the articles are properly carried into execution by any ſubſe- 
quent ſettlement ? Thirdly, If not, whether the plaintiff 
has a fight to have theſe * carried into execution in the U 374 4 
extent prayed by the bill ? The plaintiff inſiſts ſhe is entitled © © 

o have the whole eſtate ſettled for her benefit. The defen- 
dait contends it is ſufficient, 'if ſhe has a reaſonable proviſion 
made for her out of the eſtate, and which has been provided 
for' by the father's ſecond ſettlement, | But I muſt take the 
articles. as they are, and the plain meaning of the words. 1 
an of opinion it was the intention of the articles, the iſſue, 
whether male or female, ſhould have the whole: of this cats 
amongſt them, e . 


The facher zdmits he received 600 / with the wife of the 
irſt marriage, and therefore what he covenanted to do is not 
diproportionable to the fortune. What are the words of 
tle articles? To convey this eſtate to truſtees to the uſe, 
& and after the determination of thoſe uſes, then to the 
ie of this mateh, &c. (vide the words.) 
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Upon th | 
What does iſſue of the marriage mean? Tflve female, as „ Tho ſue of 
vill as male ; and therefore if it had gone no farther than to he marriages 


the court ona © 


Vor, III. . K. the bil brought for 


n 
EN ee ed retry ee Trbeerenbe — — — 
- 


carrying articles 
into execution, 
have frequently 
directed the 
ſettlement to 
be to all the 


jiſſue, to the firſt 
and other ſons, 


and for default 
of ſach iſſue, to 
the daughters, 
with proper 


remaindeis fol- 


lowing one 
auother, 
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the iſſue: of the marriage, and a bill had been brought füt 
carrying the articles into execution, the ſettlement muſt haye 
been to all the iſſue, to the firſt and eyer other ſon, and for 
default of ſuch iſſue to the daughters, with proper remainders 
following one after another. I have known ſeveral decrees of 
this kind upon the words i ſue of the marriage. But then the 
other ſubſequent words, in ſuch ſort, manner and form, and 
fubjeft to fuch charges for younger children as Fohn Midil:. 
hurt ſhall hereafter by deed or will order, bequeath and ap. 


point, are relied on by the defendant ; and it has been infiſted 


that this leaves a power in the father, as to the manner and 
quantity of intereſt, the children ſhall take out of the eſtate, 


J agree it does as to the manner, but not as to the intereſt; 


To be ſure the father might have divided the eſtate amoneft 


the children, à different part among the ſons if he pleaſed, 


and another part by way of proviſion for the daughters: But 
ſtil! the whole of the eſtate muſt have been divided, though 
the proportion was left to the father. 
But it has been faid, if there was a ſole daughter of the 
firſt marriage only, he might limit the eſtate to the ſons of 


the ſecond marriage, upon leaving a charge for the benefit of 


the daughter of the firſt marriage. The caſes which hare 
been cited do by no means come up to the preſent. For 
upon the original conſtruction of the articles, where the 


thing is open to the court, it is too much to ſay that an clay 
_ only child ſhall be conſidered as a younger by the court. 


by Another objection has been ſtarted, that this conſtruction 


is contrary to the uſual courſe of marriage ſettlements ; for it 
is not cuſtomary to limit to the daughters, without an in- 


tervening limitation to the father in tail, ſo as to put it in his 
power to poſtpone; daughters of a fi, to ſons of a ſecond 
marriage. I-allow' this to be the moſt prudent way, and the 
articles in the caſe of Weſt verſus Eriſey, in 2 P. Vn. 
349. was in this manner, and decreed to be carried into 
trict ſettlement ; but there was a ſettlement of the whole 
eſtate, here there is no intervening limitation to the father in 
tail, and 25. per ann. at moſt, is the eſtate compriſed in the 


css. 


The ſecond | queſtion is, Whether the articles are properly 
carried into execution by any ſubſequent ſettlement ? I am 
of opinion they have not been properly carried into execu- 


tion. There are two ſettlements, one of the 18th of April 
1722. There is no colour to ſay this is in purſuance of the 
articles. The next ſettlement is dated the 12th of March 
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in the Time of Lord Chancellor Hardwicke. 347 
vag, upon which a common recovery was ſuffered after the 5 
f — i firſt wife. Moſt clearly this is no performance of 5 | 

the articles, for there is no certain proviſion for daughters 
though it comprehended the whole of his eſtate. After this 
he intermarried with a ſecond wife in May 1728. Iam of 
opinion there is no reaſonable performance of articles in 

either of theſe ſettlements. The third queſtion is, Whether 

the plaintiff has a right to have theſe articles carried into exe- 


cution in the extent prayed by the bill? I am of opinion the 


paintiff has a right. 


"Take it as it ſtood' originally, if the conſtruction I have [C 376 
put upon theſe articles be right, then to be ſure this was the * © * 
original right for the plaintiff to have a ſpecific performance 

from the general nature of the thing. Some bars have 

been ſet up againſt it. The fr/? thing inſiſted on 

was, that John Middlehurſt the father of the plaintiff 

was only a tenant in tail at the time of the articles, and 

that if he had continued ſo, this eſtate would have gone 

over to the ſon as heir in tail: But then the anſwer is, 

John Middlehurſt ſuffered a common recovery, and the 

| conſequence of that is, it let in a prior charge and incum- 

brance, which he had thought fit to lay upon it. Though 

the council for the defendant have attempted to make a 

difference between a legal and equitable charge upon an eſtate, 

I think there is none. In the firſt place, What is the reaſon 

the recovery by tenant in tail lets in his legal charges ? Be- 

cauſe the tenant in tail is conſidered as owner of the eſtate. = 
Some books ſay common recoveries are impliedly excepted 8 1 
out of the ſtatute de donis. Common recoveries deliver the | 1 
eſtate from the fetters and trammels impoſed upon it by the 
ſtatute de donis, and that was the opinion in Lord Derwent- 
water's caſe, Hil. 5 Geo. 1. Modern Caſes in Law and 

Equity. 2 part, p. 172. 3 vol. of New Abr. of the Law 

All the uſes declared by this conveyance are derived out Noun 4 
of the eſtate of tenant in tail, and as it was his old eſtate, it jodgment, &. 

| $reaſonable it ſhould let in this charge. In Goddard verſus and ſuffer a re- 
Complin, 1 Ch, Caf. 120. it was declared, “ that if tenant aa Ke #4. 

in tail confels a judgment, &c. and ſuffer a recovery to ee 


6 | | poſe, that re- 
any collateral. purpoſe, that recovery ſhall enure to make covery ſhall 


* good all his precedent acts and incumbrances.“ pro 1-4 
5 * | hos precedent incumbrances; 


e Has a conuſee of judgment any eſtate in the lands? None Though a co-, 
nuſee of a jud 


ment has neither the legal eſtate, nor legal lien, yet a common recovery will let in this qudz- 
4 i F 
X X 2 at | 
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(348 |, | Caſts arpued and determined” *\ 
it all, neither legal eſtate; nor legal lien, and yet harz 
ddeommon recovery is ſuffered it lets in this judgment. 
Ar! i GRE Eoh wana 
My wi covery ſuffered by tenant in tail ſhould let in his leaſe, ſhoulg 
et in a char * "<p * | | 2 „ Dr 
under marrksge let in a prior judgment, and yet not let in a Charge under 


articles, and marriage articles, and therefore there is no difference be. 


whether it ii tween a legal and equitable eſtate, 
a legal or OE 9 


equitable eſtate Another objection was, that the defendant ought to be 
ferns « Conſidered as a purchaſer for a valuable conſideration without 
bas notice of theſe articles, and therefore ought not to be affected 
by it; that undoubtedly the mother was ſo, and if ſhe ha 

been living, could not have been hurt, and that the recoyery 

and ſettlement in 1728, were in contemplation of the ſecond 

marriage, and extended further; that this marriage was had, 

and portion paid upon the credit of this ſettlement, and that 

1 Ba will be entitled to the uſes under this ſettlement, 

Take it by ſteps. If the mother, the wife of the ſecond mar. 
Tiage had been before the court, I do admit ſhe ought to hays 
been conſidered as a purchaſer for a valuable conſideration: 
And it cannot be doubted where a power 1s executed under 
a voluntary ſettlement, if that power is afterwards executed 
for a valuable conſideration without notice to the perſon who 
takes under that power, then ſhe ſhall have the benefit of it, 
But the ſecond wife js dead, and her jointure is determined, 


Next as to the fon, The only proof was, that during the 
courtſhip with the laſt wife, ſhe deſired the witneſs to adviſe 
'Her about the matter of the marriage, who ſwears he does 
not believe ſhe had notice of the articles. This does not at 
all prove that there was any agreement for making the ſettle- 
ment in 1728, or that it was in contemplation of the mar- 
Triage, neither is it conſiſtent with the uſes of the deed itſel. 

Then the whole of the defence is, that this marriage was had 
on the credit of this ſettlement, I think ſo far the evidence 
5 does go, that the ſettlement in 1728, was produced to the 
friends of the wife, and that this was the grounds of the 
marriage, then the queſtion will be, Whether that will maks 

the ſon a purchaſer for a valuable conſideration? 


Whoever wit The caſe of Fitzgerald and Lord Falconbridge, in Fitzg, 
make himſelf Rep. 207. is a cafe in point ; nay a ſtronger caſe, for it vas 
s purchaſer far ſaid by the court there, whoever will make himſelf a put 
ſideration, muſt Chaſer for a valuable conſideration, muſt take by contract, 
_ | 378 ] and under an actual conveyance. There was no contre 
take by con? here to ſupport this conſideration, and the iſſue of the mar- 


an aul can. rjage were to tabe their chance, Conſider how it 72 


veyance. 


* rr 


in the Nime of Lord Chancellor Hardwicke. 349 
upon the preſent caſe ; there is no recital here in the deed-for 
ſettling a jointure on the wife, or that the wife's. portion was, 
in conſideration of the eſtate ſettled upon the ſons of the 
It would be extremely dangerous to ſay, that the ſhewing Shewing » 


. : ; ; An ſettlement to 
a ſettlement to parties before marriage, and their relying upon — 


tor : eration, their relying 
for a valuable conſidera on. upon the cred 


But that is quite different from the doctrine of the court of 2 — on | 
in Fitzgerald and Lord Falconbridge, which was determined of che m — 
by the Houſe, of Lords, and the court muſt take things as purchaſers. ' 
they find them; and conſequently the plaintiff is entitled to 
have a ſettlement of the eſtate in tail, and muſt hold and en- 4 1 
joy till the defendant comes of age, and then he muſt convey 
and therefore his Lordſhip decreed the plaintiff was entitle 


to a ſpecific performance of the articles in 1719. 


5g he 7 Smith verſus Cooke; July 14, 1746. C48 126. 


ME father of the defendant, who was tenant in tail of 4 
1 the eſtate in queſtion, lets a leaſe of it in 1741 to his tenant in tail of 
ſon, who was to enjoy it at the rent of 251. per ann. and der glane | 
who covenanted to maintain his mother, and to pay the land J Ice of ic im 
tax. N 2 5 3** 535 1741, to the 


pPlwkhaintiff his ſon, 


who was to enjoy it at the rent of 251, per ann, the father was an inſolvent debtor, and in Oc- 


tober 1943, was diſcharged under 16 Geo. 8. the bill is brought againſt the defendant for an 


account of profits, and of timber felled : the plaintiffs entitled to ſueh account from the time 
only of the father's diſcharge, for they could have no right till their title to the eſtate accrued, 


The father being an inſolvent debtor, was cited in by one 
of his creditors, to deliver in a ſchedule of his eſtate and 
effects according to the form of the act of parliament in the 
Toth year of George the Second, and in October 1743, the 
father of the defendant was diſcharged under this act. The 
bill is brought againſt the defendant, for an account of pro- 
fits, and of timber felled, WR oy, OO 


Lord Chancellor. I am of opinion the plaintiffs are inti- 
led to jt from the time of the diſcharge of the father, the in- 
ſolvent debtor, but not before, for they could have no right 
till their title to the eſtate accrued, which was not not till 


October 1 43: As to the leaſe in 1741, nobody can fay it [ 379 +: 


Was made fraudulently, either upon the act of parliament, or 
againſt this particular ſet of creditors; for the making the 
ſon covenant to pay the land tax is not an unreaſonable thing, 
nor was the covenant ſo to maintain the mother, who appears 
0 be a lunatic, and wanting ſuch care and ſupport ; and 

| | | therefore 
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Though the 
father, When 
cited in by 
the creditor, 
did not claim 
this eſtate - tail, 
it veſted equally 
in the aſſignee 
as if the father 
had done it, 
and if I had 
any doubt, 
would have 
ordered a caſe 
for the opinion 


of the judges, 


therefore upon the foot of the father's contract, I am of 
opinion, the plaintiffs are not intitled to an aceount from the 
time the ſon entered into poſſeſſion,” by virtue of this leaſe. 


But the material queſtion is, Whether this eſtate veſted inthe _ 
. aſſignee of the inſolvent debtor by virtue of the oompulſom 
SEAT. oo 


© F is... 


The defendant inſiſted, that as his father was eited in by n 


\ creditor, and did not himſelf claim tlie benefit of the act, the 


eſtate-tail did not veſt in the aſſignee. I am of opinion it did 
yeſt in the aſſignee equally as if the inſolvent debtor had 
claimed it himſelf, and if I had any doubt, would have made 
a caſe for the opinion of the judges, but I have none. It is 
a moſt juſt clauſe; and almoſt a reproach to former as of 
parliament, that it was not inſerted in them; before this, a 
debtor would ſie in gaol four or five years, and waſte his ſub. 
ſtance, and if his conſcience would digeſt it, by his oath get 
diſcharged under an act for relief of inſolvent debtors. The 
creditor had no remedy, could not go to a juſtice of peace 
and defire the debtor might deliver up his effects, and let him 
be diſcharged upon ſo doing. Whether the clauſe in this ad 


is ſo penned as to obtain that end, is another conſideration, 


The general words in the firſt clauſe take in eſtates- tail. The 
great objection ariſes on the words in the 42d clauſe; 
<< whereas it may happen, that ſeveral perſons, who may 


„ claim and be intitled to the benefit of this act, are ſeiſed of 


<< an eſtate-tail in any freehold or copyhold lands, &c. Be 


<« it enacted, that in every ſuch caſe, ſuch perſon or perſons 


“e ſo ſeiſed as aforeſaid, and who ſhould be intitled unto, and 


cc claim the benefit of this act, ſhall, to all intents and pur- 


“ poſes whatſoever, in law, be deemed and taken, and is 
< and are hereby declared to be ſe.ſed of ſuch lands in fee- 


[ 386 ] 


* ſimple,” 

It has been ſaid that this clauſe relating to eſtates- tail, is con · 
fined to ſuch perſons as may claim or are intitled to the bene. 
fit of this act, and that the claim is by the voluntary petition 
of the debtor himſelf. The foundation for the relief given 
by, this act was, that it would be no prejudice to a third per- 
ſon; for whatever property a man had, which he could b 
any conveyance diſpoſe of, it was but juſt his creditors ſhoul 
have the benefit, as of an eſtate-tail for inſtance by a reca- 
very, and therefore the legiſlature thought it juſt that an eſtate- 
tail ſhould be for their benefit. Where is the difference, if 
a creditor is obſtinate, and thinks fit to lie in gaol, and not 
apy for the henefit of the act, and his creditors apply far 
mm'! 5 
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e, Add whereas ſeveral perſons who are priſoners for debt, I 
e chioſe rather to: continue in priſon, and ſpend: their ſub- | if | 
« ſtance there, than diſcoyer, and deliver up to their credi- [of 
« tors, their eſtate and effects, in order to the ſatisfaction of 
« their juſt debts, &c. ſuch priſoner ſhall, before the juſtices at 
«the quarter ſeſſions, at the deſire of one or more of his 
« creditors; be obliged to deliver in upon oath, and ſubſcribe 
« the like ſchedule of his eftate and effects, to be veſted, 
ig ned, and equally divided, for the benefit of his credi- 
« tors, e.“ clauſe the 37th. What is the meaning of 
diver up ? Why, that he ſhall make a ſchedule of his eſtate 
ts as. It was ſaid for the defendant, that the act meant 
he ſhall deliver up in lite form. But, I am of opinion, the 
act did not mean he ſhould deliver up in like form, but in 
ſubſtance the ſame. Then to what intent? To'be veſted, 
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dere, and nal) divided. f 


\ Suppoſe the inſolvent perſon was ſeiſed of a remainder in Where an in- 
tail, reverſion in fee in himſelf, with an eſtate for life in a ſolvent perſon 
ſtranger, he would be obliged · to inſert this in his ſchedule ; * var bo 
If this was not to be the conſtruction, the act would do more tail, reverfiot 
hurt than good, and it ought to be expunged in the next act. in een u. 
. Ef Wg5 | 51113461 g 4 


mute for life in a ſtranger, he will be obliged to iaſert this in bis ſchedule. 


Upon the whole of this clauſe,” T am of opinion, the intent [ 381] 
of the act is to make the remedy to the creditor equal and co- The intent of 
extenſive, for the words, though ſhort, are relative to all ihe a5 to | 
-deſctiptions under l ee 

| former-deſctiptions under other acts. e 


2 and co-extenſive, for the words are relative to all former deſcriptions under 
W | | | | 


The ſtatutes relating to bankrupt&y/ are all compalſory; The insolvent 
there is no reaſon, in point of juſtice, to e debtors 4er ie 
2 PO Jultice, to exempt debtors are equally 


under theſe acts of parliament, but they ought to be equally compulſory on 
compulſory; it would make ſtrange work to ſay there was any _ N A 
Uference between ee which re- 
And if any ſuch priſener, ſo brought up as aforeſaid, 1s” for is 
2 ſhall neglect or refuſe to deſiver in, and ſubſcribe ſuch een be per- 
© ſchedule within ſixty days, he, ſhe, or they, ſo neglecting On rfl 
or e ſhall upon conviction thereof be adjudged be- 


4 ah? ; ference be- 
- guilty of felony, and ſhall ſuffer death as a felon without tween credi- 
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b benefit of clergy ;*. the laſt part of the 37th clauſe. ., 9% 
Suech pri ſoner, 7 brought up as aforeſaid, is the perſon 
laiming, and $4 oils to the benefit of this 28. Upon the 
Whole of this clauſe, the intention is to make debtors eſtates 
7M in one caſe, juſt as they would have been in the other. 
1 2 debtor claim the benefit of this act after his diſcharge, 1 


8 2 
— oe 
f „e 


— rr ( 
iy 42 e 


Ent mined ind dne 


it is equally within the meaning; às if he had elaimed a 507 
ante his diſcharge, and may as properly be ſaid to claim, and 


be intitled. I am of opinion clearly, the aſſignee is entitled Wl 


to the remainder in tail. rs 


The next queſtionis, Whether he has a right to ati accouny 
of timber felled? As he is intitled to the eſtate, conſequently 
he is intitled to the timber. But then, it is ſaid, they my} 
take their remedy at law. After the eſtate of the leſſee is 
determined, and a new leſſee is in poſſeſſion, a perſon, 
merely for an account of timber felled. by way of wrong, could 
not come into a court of equity. But where the perſon con- 
tinues in poſſeſſion, and conſequently in a condition of com- 
mitting more. waſte, there a perſon. is p 1755 to come into 
equity for an 8 to ſtay waſte: and though the plain. 
tiffs have not actually moved for an injuction, they might te- 


* 


1 382 ] ſerve that relief till the hearing of the cauſe, if they thought 


man in tail, or 
» reverfioner. 
in fee, may 
tome into this 
court to have 
the title deeds 
ſecured for | 
their benefit, 
though an eftate 


Kanding out; 
and the ptain- 
tiffs in this caſe 
may equally 
come here to 
pray a fale of 


proper, and I am of opinion it is incident to their eſtate, and 
© they are intitled to an account for ſueh waſte; ' | 

There are a great many caſes where a temainder-man in 
tail, or à reverſioner in fee, may come into this court to 
have the title deeds ſecured for their benefit, though an eſtate 
for life is ſtanding out; and I do not ſee why the plaintiffs 
here may not as well come into this court, to pray a ſale of 
the eſtate, and it has been done under commiſſions of bank- 
Upon the whole I am. of opinion, the plaintiffs are proper 

in their remedy, and proper in their right, | 
And declare that the plaintiffs, as aſſignees of the eſtate 
& and effects of John Cooke; under the 16th of the preſent 
« King, for the relief of inſolvent debtors, are untitled by 
virtue of that act to have the remainder of the eſtate in 
c queſtion, which was veſted in John Cooke, to be applied 
ce towards payment of the debts of the creditors ; but the 
ec defendant John Cooke, the eldeſt ſon and heir of John 
c Cooke. the inſolvent debtor, now preſent in court, offer- 
c ing to pay off all ſuch debts of his father as remain due 
and unſatisfied, together with the coſts of the execution 
| © of the truſt; I order that it be referred to Maſter Holford, 
to take an account of all the debts at and before the time 
„ of his diſcharge, and of the plaintiffs expences in the ex- 
cc ecution of the truſt, and to tax their coſts of this ſuit, and 
4c all the creditors are to come in before the Maſter, and 
„“ prove their debts within a time to be limited for that pur- 
< poſe, or, in default thereof, they are to be excluded the 


benefit of this decree: and I decree that the —_ 
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John Coke do, purſuant to his ſubmiſſion, pay to the 
4 plaintiffs the ſurplus of what ſhall be found due for ſuch 
e debts, which ſhall not be ſatisfied by the application of the 
« eftate'and effects of John Cooke, together with what ſhall 
« be found due to the plaintiffs for the expences of the exe- 
« cution of the truſt, and for their coſts of this ſuit ; and 
« upon ſuch payment, I do order that the plaintiffs convey 
c. ul their eſtate, right, title and intereſt, in the premiſes in 
« queſtion, to ſuch perſon as ſhall be appointed by the de- 
« ſendant John Cooke, and this decree to be without prejudice 
e to any queſtion that may ariſe between the defendant John 
Cooke, as iffue in tail, or heir at law of his father, and 
« the repreſentatives of his father's perſonal eſtate. 


MH DT EF IH, ti JE pg ob w hack ; * e 

Buxton verſus Liſter and Cooper, July 15, 1746. [38g 1 
NH E defendants entered into an agreement for the pur- In general _ 
1 chaſe of ſeveral timber trees, marked and growing at — — 
the time it was reduced into writing; and, on the firſt of à bill for a 
November 1744, the following memorandum was ſigned by ſpecifi per. 
the parties. | | . 2 oe ©. formance of 


contracts for 


RF RATE W 2 „ LS chattels, or 
. * Mattthew Lifter and John Cooper have agreed with © relats 


ee Joſeph Buxton for the purchaſe of all thoſe ſeveral large to merchan- 
4 parcels of wood, conſiſting of oaks, aſhes, elms, and diſe, but leave 
« afps, which are numbered, figured, and cyphered, ſtanding „he — 


where the re- 


* and being within the townſhip of Kirkby, for the ſum of medy is much 


4 30507. to be paid at fix ſeveral payments, every Lady Day RR 
for the fix following years; and Liſter and Cooper to have r 4 
« eight years for diſpoſing of the ſame; and that articles of the agreement 


agreement ſhall be drawn and perfected as ſoon as conve- not being —_ 
„ niently can be, with all the uf herein to be complete by © 
«© niently can be, with a uſual covenants therein to be complete by 


« inſerted concerning the ſame. ag 4 - 
7 : 5k ada. © to 
There were two parts of the agreement. The plaintiff aur it imo | 
ſigned one, and the defendants the other; one was left in the Cs.” 
cuſtody of the plaintiff, and the other in the cuſtody of the 
defendants. The bill was brought by the vendor for the 
ſpecific performance of the agreement. . 
Lord Chancellor, upon the opening, ſaid, he did not 
know any inſtance of a bill of this nature, where it is a 
mere chattel only, and nothing that affects the realty. That 
2 bill might as well be brought for compelling the perfor- 
' mance of an agreement for the ſale of a horſe, or for the ſale 
of ſtock, or any goods or merchandiſe. Sir Joſeph Jekyl 
did, in Cud verſus Rutter, 1 P. Wms. 570. decree a ſpecific 
performance in the caſe of a chattel, but Macclesfield re- 
verſed it, and it has been the rule of the court ever ſince, not * 
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| to retain ſuch a bill, The proper remedy is an aQion at law, 


Where you may recover damages for the non- performance of 


the agreement. The defendants council, to ſhew the impro.. 
riety of ſuch a bill, and that the parties ought to be left to 
w, cited Rolls Reports 493. and Latche's 172. 2 
After hearing what the plaintiff's council could alledge, in 
order to take this caſe out of the general rule of the court, 
lord chancellor delived his opinion as follows : WP: 


The general queſtion is, as to the decree for ſpecific per 
formance, and this divides itſelf into two ſubordinate ones. 
Firſt, Whether the plaintiff is intitled to ſeek his remedy in 
a court of equity for a ſpecific performance? Secondly, 


Whether, as to the merits of his caſe, he is intitled to ſuch 


' _ a decree? 


As to the firſt, I am of opinion, that this is ſuch an agree- 
ment, though for a perſonal chattel, that the plaintiff may 
come here to have a ſpecific performance. Jo be ſure, in 


eneral this court will not entertain a bill for a ſpecific per- 
formance of contracts of ſtock, corn, hops, &c. for as thoſe 


are contracts which relate to merchandize, that vary accord- 
ing to the different times and circumſtances, if a court of 
- equity ſhould admit ſuch bills, it might drive on par- 


ties to the execution of a contract, to the ruin of one fide, 


when upon an action, that party might not have paid, per- 
_ haps, above a ſhilling damage. Therefore the court have 
always governed themſelves in this manner, and leave it to 
law, where the remedy is ſo much more expeditious. As 
to the caſes of contracts for purchaſe of lands, or things 


that relate to realties, thoſe are of a permanent nature, and 


if a perſon agrees to purchaſe them, it is on a particular 


liking to the land, and is quite a different thing from matters 


in the way of trade. But, however, notwithſtanding this 
general diſtinction between perſonal contracts, and for goods, 


(385 ] 


and contracts for lands, yet there are indeed ſome caſes where 


perſons may come into this court though merely perſonal, 
and the plaintiffs counſel have cited a caſe in point, Taylor 
verſus Neville, That was for performance of articles for ſale 


of eight hundred ton of iron, to be paid for in a certain num- 


ber of years, and by inſtallments, and a ſpecific performance 
was decreed. Such ſort of contracts as theſe, differ from 


thoſe that are immediately to be executed. There are ſeve- - 


ral circumſtances which may concur. A man may contract 
for the purchaſe of a great quantity of timber, as a ſhip car- 
penter, by reaſon of the vicinity of the timber, and this on 


the part of the buyer: On the part of the ſeller, ſuppoſe a 


man wants to clear Iiis lands, in order to turn it to a pattt- 


- cular ſort of huſbandry, there nothing can anſwer the 


Juſtice 
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zuſtice of the caſe, but the performance of the contract 5 
in /pecie. In the caſe of John duke of Buckingham 

ſhire verſus Ward, a bill was brought for a ſpecific perfor- | | 
mance of a leaſe relating to allom works, and the trade thereof, 8 
which would be greatly damaged if the covenant was not 

performed on the part of Ward. The covenant lay there in 5 
damages, and yet the court conſidered if they did not make 

fuch a decree, an action afterwards would not anſwer the 

juſtice of the caſe, and therefore decreed a ſpecific perfor- 

mance. This is ſomething of the like kind; the memoran- 

dum appears not to be the final contract, but is to be made 

complete. by ſubiequent_ articles. I am doubtful, whether at 

hw the plaintiff would not have been told this was an incom- 

plete agreement. Suppoſe two partners ſhould enter into an 

2greement by ſuch a memorandum as is in the preſent caſe, _ 

to carry on a trade together, and that it ſhould be ſpecified in 

the memorandum, that articles ſhould be drawn purſuant to 

it, and before they are drawn, one of the parties flies off, I 
| ſhall be of opinion, upon a bill brought by the other in this 1: 

court, for a ſpecific performance, that notwithſtanding it is 

in relation to a chattel intereſt, yet a ſpecific performance & 
ought to be decreed. . 5 

On the circumſtances of the preſent caſe, ſuch a bill ought The comt , 

to be entertained, but at the fame time I will add that courts ih Pe 

ought to weigh with great nicety caſes of this kind, before nicety cafcs of 
they determine the bill proper, where it is a mere perſonal fir kind, be- 

chattel. „ 25 | | | re they de- 


termine the bill 
proper, where 
it is a mere per ſonal chattel, 


Secondly, If the plaintiff, on the merits of the caſe is in- 
titled to a decree. A = 5 . 
Nothing is more eſtabliſhed in this court, than that every [ 386 
> {opal of this kind ought to be certain, fair and juſt in Every agree- 
ul its parts. If any of thoſe ingredients are wanting in the port e . 
caſe, this court will not decree a ſpecific performance. For as tals and 
tis in the diſcretion of the court, whether they will decree a juſt in all its 
ſpecific performance, becauſe otherwiſe, as I ſaid before, a rogue 
decree might be made which would tend to the ruin of one decree a ſpeci- 
party. One objection made by the defendant's council to e Perform- 
the decreeing a ſpecific performance was N Tas 
| This depends upon the evidence of John Cooper, ſon of 
| the defendant Cooper, that his father offered the plaintiff 
Wool. but he inſiſted on 3500. and ſaid Fenwick and Clark, 55 
mo timber merchants, had valued it at ſo much, and that = 
thi was true on his honour, and when he ſaid a thing on his 
honour, the defendant ought to believe it. Afterwards the 
K{ndants agreed to give 5 501, for the wood, on the opi- 
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af * 


Casz 123, 


Where a devi- 
fee brings a 

bill merely in 
— rei 


- 


ag al 15 am 


nion 5 had of Fenwick and Clark's judgment. | If this be 
true, it is an ingredient which will induce. a court of equity 
not to decree a ſpecific performance, for it comes out now 
that Fenwick and Carter did not { any greater valuation t 


2500. upon the timber, and this, niſrepreſentation. was the 


3 which induced the defendant. to come into the agree. 


ment. This fact is very particularly put in iſſue, and yet the 
© plaintiff, who examined Okey and his wife, that were preſent 


when this diſcourſe paſſed, do not alk them as to this fact. 


There is nothing ann een in A ee 


from Cooper's. 


The next point is, as ta the prep ang af the articles, 


Whether there are defects or omiffons which ought to hare 


been inſerted, It has been irifiſted by the defendants, that 
they would have had the uſual clauſe inferted in the articles 
relating«to the buyer's horſes being permitted to graze on the 
land, where the timber ſtands, and likewiſe would have had 
a covenant for indemnifying the defendants in falling the 
timber, becauſe as it grows in hedge-rows, one fide belon 

to a ſtranger, but the plaintiff refuſed it. Therefore, if it 


| is moſt natural to ſuppoſe it would fall on that ſide, the de- 


fendants ought to have been indemnified from actions which 


might have been brought for a treſpaſs on the ſtranger's land. 


But then the council differ as to the conſequences. The 
plaintiff, infiſts, the articles ought to be ſent to the maſter, to 
| ſee if there are uſual covenants. In caſe of land the. plaintiff's 


council would have been right. But a perſonal contract is 


uite different, becauſe when the defendants ſaw that the 
_ plaintiff would not inſert theſe covenants, they had no ocea- 
| fion to wait the event of a Chancery ſuit, Dyk might po t ta 
another market to ſupply themſelves, 


Upon the whole, I am of opinion the bill muſt be ai. 


miſſed, and if it was to be diſmiſſed upon the mi ſrepreſenta- 
tion it ought to be with coſts : but what I would-propoſe is, 
that if the plaintiff will conſent to give up the agreement, I 
will diſmiſs it without colts : : but a he will bring an action, 
then with coſts, 


The plaintiff waving the agreement, his Lender decreed 
accordingly. 
Berney ver ſus Eyre, "<P 22, x 746. 


5 HE only material queſtion upon the rehcaring was, 
Whether the heir at law is entitled to coſts ? 


Lord Hardwicke laid down the following general * 
„ Ta 


2 0. * 
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That if a deviſee brings a bill merely i in perpetuam voi memoriam and 
' memoriam. and the heir at law does nothing more than croſs- ils wk as 


examine the witneſſes, who are W to 1 the willy amines the wit- 


he 1 18 entitled to his coſts. é 17 neſſes, he is en- 
8 titled. to his 


Tf he examines witneſſes to encounter the oil then he <ofts, but if to 


encounter the 


fall not have his coſts. EX — he ſhall 


"This is, where the bill does not pray, ele, or is ; not 
brought to a hearing. 


But when the cauſe 1 is brought to a Weta, if the "uy Av an We has 
at law has an iſſue directed to try the will, and the will is eſtab- 2 right to be 
bed, as he has a right to be ſatisfied how he 1 is . . 
he ſhall have his colts. | | 1 | ee, though he 


” has an iſſue 


— GireBted to wy it, and the with is- chabliſhed yet he LO have his coſts, 


1 * Fo up „ infaity, or any mii diſability apainſt who [ 388 3 


"i who made the will, and , he ſhall not have his 18 — 
; up A difabinn 


. : > againlt the per- 
| FOR who made he will and fails, he a not have bis coſts, 


MD it muſt be a very ſtrong caſe, which will induce the The court vil 
give coſts a- 


court to Se the coſts 14 him, as Ipolidtion or ſecreting gainſt an heir 
the will. | in a cale of 


ſpoliation or 


1 ſhould have es the defendant the heir his coſts, not- ſecreting of a 

| withſtanding one witneſs has ſworn poſitively to an attempt will. | 
| of concealing the will, becauſe it is as poſitively: denied bj 

the defendant”s anſwer but then it appears likewiſe, that 
after the heir was informed that the will was in the hands of 
a particular perſon, he went and took out adminiſtration upon 
the oath uſual on thoſe occaſions, without ever making any 
enquiry after the perſon whom he was s informed by letter 
ng the will in his cuſtody. dt Legs 


This is ſuch an improper behaviour in the heir, that 7 
vill not give him his colts, _ 


* Joynes verſus Statham, October 29, , 1746. 04 1 


Jiu. bill was brought to carrying an agreement into exe- A bin brounhh 
cution for a leaſe of a houſe during the life of the de- to carry aa 
agreement in- 
to execution for a leaſe of a houſe which was ſigned by the defendant the . who by 
bis anſwer inſiſted it ought to be inferted in the agreement that the tenant ſhould pay the 
rent; clear of taxes, the plaintiff who wrote the agreement having omitted to make it ſo, and 
offered to read evidence to ſhew this was a part of the agreement. The evidenee ought-to be 
altnitted, for if there has been any omiſſion, the defendant ought to have the aa of it by 
Viy of objeftion to a pon eee 8 
fendant's 


358 2 ofa ces A A eee 
big W n rr fendant's wiſe, which was ſigned by the defendant the leſſor 


only: upon the face of the agreement the plaintiff Was toz 
ow anb3 pay a rent of ql. a year. Wu 


The defendant infiſts by his anſwer, that it ought to kid 
deen inſerted in the agreement that the tenant ſhould pay the 
rent clear of taxes, but the plaintiff having written the agree. 
ment himſelf, had omitted to make it clear of taxes, and 
that the defencan unleſs this had been the agreement, 

would not have ſunk the rent from 141. to gl. and offered to 
Be read evidence to ſhew this was part of the agreement. 


G I be plaintiff's council inſiſted, that the defendant ought 

eee not to be admitted to parol proof, to add to the written 

ggreement, which is expreſly guarded againſt by the ſtatute 

of frauds and perjuries. The cafes cited for the plaintif 
were Cheyney's caſe, 5 Co. 68. 4. =y any verſus Bromn, 
Caf. i in Lord Talbot's Time 248. | 


I 389 25 For the defendant was cited Walker 0 Walker, De: 


cember the roth and 11th 1740, before Lord Hardwicke 


„ wh veg 3 (ide ante 2 Tra. Ath. Caſe 92. pa. 98. 
th Lord Chancellor. I permitted this point to be debated at 


2 large, becauſe it is deciſive in the cauſe, for I am very clear 


this evidence ought to be read. This has been taken up by 
Wa of objection to the plaintiff's bill. 


Tn the Aifcretion The conſtant doctrine of this court. is, that it is in thei 


ol ths court, diſcretion, whether in ſuch a bill they will decree a ſpecific, | 


hether th 
wits performance, or leave the plaintiff to his remedy at law. Now 


ſpecific per- has not the defendant a right to inſiſt, either on account of 


Jormance, or 


leave the plain- an omiſſion, miſtake or fraud, that the plaintiff ſhall not have 
Gif to his reme- A ſpecific performance. It is a very common defence in this 
dy at law. court, and there is no doubt but it ought to be received, 


and quite equal, whether it is inſiſted on as a miſtake, or a 


fraud. It appears the agreement was drawn and written by 
the plaintiff himſelf; the defendant too cannot write, but is 


a markſman only ; if there has been an omiſſion, ſhould not 


the defendant have the benefit of it by way of objection to a 


| ſpecific performance? There have been many caſes 1 in this 


1 court, where ſuch evidence has been admitted. 
A n in Suppoſe an agreement for a mortgage Sa by ü the mort- 


or SLE gagee, the mortgagor being a markſman, and the mortgagee 


for a mortgage 


| omits to inert omits to inſert a covenant for redemption, and then brings a 
b covenant — 45 bill to forecloſe, ſhall not the mortgagor be at liberty to in- 


redemption, the 
wortgagor ſnall ſiſt in this court upon reading evidence to ſhew the og, 


| be permitied to * evidence to ſhew the omiſſion, | 


— 


3 
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0 incaſe which has happened, of the mortgage being = mortgage 
drawn'in two deeds, one an abſolute conveyance, the other a . kg | 
defeafance, and the mortgagee omits to execute the defea- abſolute con- 


{ince, the mortgagor ſhall be admitted to ſhew the miſtake. =veyabce, the 


452 | ; | 20 other a defea- 
Suppoſe the defendant had been the plaintiff, and had Cuce, which 
5 0 7 fr ific f h | mortgagee 
tought the bill for a ſpecific performance of the agreement, ,nits ene - 
do not ſee but he might have been allowed the benefit of cute, the mort= 
5 N x 7 | | gagor ſhall be 

dilcloing yy ” * yy | | | admitted to 
Becauſe it was an agreement executory only, and as in = oh the miſ- 

| leaſes there are always covenants relating to taxes, the maſter [ 390 ] 

fill nquire what the agreement was as to taxes, and there- 1s. 

fore the proof offered here is not a variation of the agreement, 

but is explanatory only what thoſe taxes were: I am of opi- 

mon to allow the evidence of the omiſſion in the leaſe to be 


4 - 


fad. 
Framlingham verſus Brand, November 7, 1746. Ca: 1990. 


HE teſtatrix, who was the' mother of the plaintiffs S. by her will 
L huſband, and the defendant, by two. venters, by her 5 
will 955 I deviſe my houſe, Fc. to my ſon Robert, (the © fon Re- 
paintifPs huſband) and his heirs and aſſigns for ever; and in bert, and his 


caſe be ſhall happen to die in his minority, and unmarried, or 3 __ 
without iſſue, I give it to my ſon Harry (the defendant) and caſe he thall 

bis betrs, The mother died ſoon after ſhe made the will; happen to die 
Robert came of age, and married, but died without iſſue, nd unmattied- 
having left debts by ſpecialty. The caſes cited for the de- or without iſſue, 
fendant were Soule verſus Gerrard, Cro. Eliz. 529. Wood- - 4 it. co 447 
wid verſus Glaſsbrooke, 2 Vern. 358. Hanbury verſus his heirs. The 
Cockrill, H. T. 1650. See Viner's Abrigg. title Deviſe 210. eſtate is to go 


. 4. Lord Vaux's caſe, Cro. Eliz. 267. | ee 3 


one contingency 
Lord Chancellor. The queſtion is, If this was a deviſe of 1 
n eſtate- tail in the plaintiff's huſband, with remainder over 8 
bo Henry ; or if a fee with an executory deviſe to Henry on tbe cſtate veſted 
liele contingencies ? I am clearly of opinion this is a fee m He 
ith an executory deviſe, and agreeable to all the caſes. The and.is Tubje w 
words give a fee; but it has been ſaid, it may be by ex- bis debisou 
Janatory words controuled to an entail; the queſtion is, If 9 
lat has been done? The defendant's council fay, that to 
Make it an entail, the teſtatrix need have done no more than | 
ure ſaid, if Robert dies without ifſue, 1 give it to my fon 
any, and all the reſt is immaterial, and that this would 
e turned the general heirs into heirs of the body; but in- £48 
ut that what follows are three diſtin& contingencies," f 13 5 
bert dies in his minority, if he dies unmarried, or if he | 
2 FF 5 dies 
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A digjunRive at 


Intention ap- 


the plaintiff's 
"© own ſolicitor 


xy rave þ dies without iſſue, 4 Should this conſtruction prevail, had 
Robert married and had iſſue, and had died under age, if 
[ 391 J there are three ſeveral contingencies, the child would hays 
»- m1 , been difinherited, and the eſtate gone over to another. This 
' ..___ Would be contrary to the meaning of the will, and all the 
rules, which endeavour to make a conſtruction agreeable to 

the intention of a teſtator, which is in this cafe confined to 


Robert's dying unmarried, or without iſſue, during his mi. 
nority. This is not like the caſe of Soule verſus Jerrard, 


Ero. Elix. 529. and beſides at that time the doctrine of ex- 
ceecutory deviſes was not well ſettled. Here it is one contin- 
geney of Robert's dying under age, attended with two qua 
li fications, of his being unmarried, or dying without iſſue, 
The word or has a reference to the different . qualificaticns 
that may happen during the minority, which are all tied yy 
to Robert's dying under age; and though the expreſſion un. 
married was unneceſſary, yet the mother intended to expreſs 
ber deſire, that if he married under age, the eſtate ſhould vet 
ſo as to entitle-the wife to dower, therefore is different from 
Lord Vaux's caſe in Cre. Eliz. 267. becauſe there it appears 
by what the teſtator clearly expreſſed, that he deſigned by the 
words to make the ſeveral ſentences ſo many contingencies, 


head of a p6-.. But it is not a general rule, that à disjun&ive at the end 


viod ſhall not of a period ſhall make all the preceding ſentences disjune- 
make all the tives, if the intention appears againſt it. 


precedent ſen- „ | 
ences ſo, il the Upon the whole, I think the eſtate is to go over only up:n 
pears againſt it, ONE Contingency of Robert's dying during his minority, ſub- 
ject to the qualifications of his being unmarried, and without 
iſſue at his death; and conſequently the eſtate veſted in the 
plaintiff's huſband, wpon his coming of age, and is ſubject to 
his debts on ſpecialty. - EE 


Cas 23 Mary Phillips verſus Conſtantia Phillips alias Mul 


The court made 
an order to re- M 
fer to a maſter h 


ment. November 6, 1746, 


R. Evans, on behalf of Conſtantia Phillips, moved to 
refer to the Maſter, to whom the cauſe ſtands referred, 
the affidavit of the affidavit of her ſolicitor for impertinence, it being full of 
Conſtantia Philips's,going to maſquerades, and balls, and vas 
for imperti- made in the courſe of the inquiry before the Maſter, avout 


nence. his bill of coſts. 


N Mr. Baron Clark ſitting for Lord Chancellor, ſeemed to 


5 [ 392 ] doubt whether it could be done ; but Mr. Evans informing 


him that there had been ſuch motions, Mr. Baron Clatk 
alked the regiſter Mr. Rainsford, what was the practice, 1 


jy 


ws SS oo RVXowawt 1 e * S 1 _ 
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{aid, there had been ſuch orders; and upon that Mr. Baron 
Clark dir ected it accordingly. | _ et: 


Worlley ver ſus the Earl of Scarborough, Novem- c as 192. 
1 ber 15, 1746. =q 


1 ORD Chancellor ſaid, that where a ſum of money in 
truſt is already laid out upon a real ſecurity, and 5 45 
wards the faid ſum is laid out by the truſtees upon another 
eſtate, it is a very different caſe, and ſtands upon very diffe- £ 
rent principles, than where a ſum of money is intended to 
continue as it is in the hands of truſtees, and they lay out 
that ſum in the purchaſe of an eſtate ; becauſe here the nature 
of the property is altered, and it is become quite another 
thing; but in the former caſe the nature of the property is 
the ſame, and continues unaltered, though it is transferred 
to 2nother eſtate. Vide Ryal verſus Ryal, February 4, 1739. 
1 Tra. Atk. 59. | ET. 


_ Secondly, That there is no ſuch doctrine in this court, A decree is not 
that a decree made here ſhall be an implied notice to a pur- an imphed no- 
chaſer after the cauſe is ended; but it is the pendency of the Cc, affer the 
ſuit that creates the notice; for as it is a tranſaction in a cauſe is ended, 
ſovereign court of juſtice, it is ſuppoſed all people are attentive wh — * 
to what paſſes there, and it is to prevent a greater miſchief fut that creates 
that would ariſe by people's purchaſing a right under litiga - he notice: for 
tion, and then in conteſt ; but where it is only a decree to ac- tis atran- 


ſation in a ſo- 
count, and not ſuch a one as puts a concluſion to the matters — cho of 


in queſtion, that is ſtill ſuch a ſuit as does affect people with juſtice, it is 
notice of what is doing. ſuppoſed all 
| | people are at- 


Thirdly, No caſe has gone fo far, and it would be ve gs ee 
mconvenient, if where money is ſecurèd upon an eſtate, and d 3 

there is a queſtion depending in this court upon the right of 
or about that money, but no queſtion relating to the eſtate, up- 
en which it is ſecured, but is wholly a collateral matter, that 
a purchaſer of the eftate pending that fot ſhould be affected 
with notice by ſuch implication as the law creates by the pen- 
deney of a ſuit. | 5 | 


Fourthly, It is ſettled, that notice to an agent or council Notice to an 
who was employed in the thing by another perſon, or in ano- a. or council 
ther buſineſs, and at another time, is no notice to his client, Wee pes ee 
Who employs him afterwards; and it would be very mif- thing by ano- 
chievous if it was ſo, for the man of moſt practice and great- ber prion, or 


; in another bu- 
t eminence would then be the moſt dangerous to employ. 8 


. 3 . another time, is 
no notice to his client who employs him after wards. 


Vol. III. 1 e 
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CASE 133. 


Diamond 
given to the 

_ wile by the 
huſband's father 
on her mar- 
riage with 

his ſon, are 
conſidered as a 
gift to the ſe- 
parate uſe of the 
wife, and ſhe 
is entitled to 
them in her 
own right. 


A preſent by a 

ſtranger to the 

wife during the 
coverture muſt 
be conſtrued as 
a gift to her ſe- 
parate uſe, 
though not ſo 
clear a caſe as 
the other. 


Trinkets given 


to a wife by a 
huſband in his 
lifetime, deter- 
mined to be her 
ſeparate eſtate. 


( 394 } 


Caſes argued and determined 


Graham verſus Londonderry, November 24, 1746. 


HERE was a queſtion in the cauſe between Mr. Grz. 
ham and Lord Londonderry, Whether Lady London. 
derry, now the wife of the plaintiff, but originally the wife 
of the late Lord Londonderry, was entitled in her own right, 
or as paraphernalia, to particular jewels hereafter mentioned! 


Firſt, as to diamonds given her by Governor Pitt her 
huſband's father, and which were a preſent to her on the 
marriage with his ſon. „„ 9 895 


Lord Chancellor. This court of latter years have con- 


ſidered ſuch a preſent as a gift to the ſeparate uſe of the wife; 


and I am of opinion ſhe is entitled in her own right. The 
next queſtion was as to four diamonds ſet about the picture 
of the late regent of France. Lord Londonberry returned 
from France, and delivered this picture to Lady Londonderry, 
and ſaid at the ſame time it was a prelent ſent her by the 
regent of France. 


If this be conſidered as a preſent from the regent of 
France, it falls under the ſame rule, for being a preſent by a 
ſtranger during the coverture mult be conſtrued as a gift to 
her ſeparate uſe, though I do not think it ſo clear a caſe as 
the other. There have been ſeveral caſes. 


Mrs. Hungerford's caſe, which was money appropriated for 


her ſeparate uſe, and decreed to her 


Another caſe of the late counteſs Cowper, before Sir Joſeph 
Jekyl, ſeveral trinkets were given her by Lord Cowper in his 
lifetime, and determined to be her ſeparate eſtate, 


Two caſes in my time; the firſt was Lucas verſus Lucas, 
July 2, 1738. 1 T. Atk. 270. there were two queſtions, 
one in reſpect of roool. South-Sea annuities, which the 
huſband had transferred in the name of his wife, the other 
as to jewels, &c. given by the plaintiff's wife's father to the 
wife. I was of opinion ſhe was entitled both to the South- 
Sea annuities and the jewels, becauſe I conſidered them 3s 
given to her ſeparate uſe. The ſecond caſe was heard upon 
the 19th of November 1740, Brinkman verſus Brinkman. 


Certain pieces of plate were given to the wife immediately after 


the marriage by the huſband's father ; I was of opinion they 


were to be conſidered as gifts to the wife for her ſeparate ul. 


Next as to the diamond necklace that underwent ſeveral alte- 


rations, but muſt be confined to ſuch diamonds as were in 1 


— 
* 


in the Time of Lord Chancellor Hard wicke. 


the time of Lord Londonderry's death. This is not to be 
conſidered as a gift merely to the ſeparate uſe of the wife. 


] have indeed admitted a huſband may make ſuch gifts, 
but where he exprelsly gives any thing to a wife to be worn 
as ornaments of her perſon only, they are to be conſidered 
merely as paraphernalia, and it would be of bad conſequence 

to conſider them as otherwiſe ; for if they were looked upon 
2s 2 gift to her ſeparate uſe, ſhe might diſpoſe of them abſo- 
lutely, which would be contrary to his intention. But this 
| will be the ſame thing as to Lady Londonderry's intereſt, if 
it can be proved ſhe wore them as the ornaments of her per- 
| ſon. It is not neceſſary to prove ſhe wore them at all times, 
but only upon birth days, and other public occaſions, which 


| jt has been proved ſhe did. I am therefore of opinion the is 


entitled, unleſs the objection ſhould prevail, of the aliena- 
| tion by the huſband in his lifetime. Tu 


For whatever jewels a wife wears for the ornament of her 
perſon, the huſband may alien in his lifetime. But I am of 
opinion the act Lord Londonderry did amounted not to 
an alienation. The diamond necklace was pledged as a col- 
lateral ſecurity for 10007. borrowed by Lord Londonderry 
of Mr. Middleton, and a bond given at the ſame time, which 

| ſhews it was intended as a perſonal ſecurity from himſelf ; 
a power likewiſe was given to Mr. Middleton, whilſt Lord 
Londonderry was out of England, to ſell the necklace for 

| 1500, This does not amount to a ſale, but only a neceſſary 
power in order to reimburſe Mr. Middleton, when ſold, his 
principal and intereſt. But it was not ſold, and therefore at 
his death ſtood only as a pledge. e . 


Tam of opinion, if a huſband pledges the wife's parapher- 
nalia, and dies leaving a ſufficient eſtate to redeem the pledge 
and pay all his debts, ſhe ſhall be entitled to have it redeemed 
out of the huſband's perſonal eſtate. 9 


the pledge, ſhe 1s entitled to have it redeemed out of hi 


The caſe of Tipping verſus Tipping in 1 P. Mms. 730. 
a much ſtronger caſe; that the right of the wife to para- 
phernalia is to be preferred to that of a legatee; a leading 
caſe, and has been followed by the court ever ſince, 


Suppoſe Lord Londonderry had given this necklace to a 
legatee ſpecifically, the legatee would have been entitled to 
dome into this court to have it difincumbered, and the right 
of the wife is ſuperior to that of any legatee; and therefore 

pon 222 eee 
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Where a huſ. 
band expreſly 
gives a thing 
to a wife to be 
worn as orua- 
ments of her 
perſon only, 
they are to be 
conſidered 


merely as para- 


phernalia. 


A huſband may 
alien the jewels 
a wife wears 
for the orna- 
ment of her 
perſon, 


3950 


If a huſband 
pledges the 
wite's parapher- 
nalia, and leaves 
a {ufhcient 


eſtate to redeem 
s perſonal eſtate, 


The right of the 
witc to para- 
phernalia is to 
be prelerred to 
that of a le- 
gatee, 


As the diamond 
necklace has 
been old, 
Lady London- 
derry is en- 
titled to an 
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364 _ | Caſes argued and determined + 


account accord- J declare ſhe is entitled to the necklace, and as it has been 


rr Jad neh n fold ſhe is entitled to an account according to the value at 


has been ſold, Which it has been fold, _, 1 


ci Benſon verſus Gibſon, November 26, 1746. 


by the plaintiff kai 
ge defendant who was a hair-merchant, as a ſecurity for his ſervice 


who was a hair- and behaviour in. Flanders as an agent for the defendant in 
merchant, as a 


ſurity for his buying hair there ; the plaintiff was to ſtay abroad till acer. 


beer A BOND was given by the plaintiff to the defendant, 


| ſervice and be. tain ſeaſon, and as a ſecurity for his performance of the 


haviourin agreement he depoſited 1001. in the hands of the defendant, 


Flanders as an 


agent for buying hair, and as a ſecurity for his performance of the agreement depoſited 1001. in 
the defendant's hands. He bought only gl. worth of hair, and returned to England before 
the time agreed. This penalty cannot be decreed here, becauſe this is a bond for ferrite only, 
and different from a nomine pœnæ in leaſes to prevent a tenant from plowing. - 


An. The plaintiff bought but 5/. worth of hair for the de- 
wie 0-4 fendant, and returned to England before the time agreed 
| between them. 115 „ 


The bill was brought for 50/7. a year agreed to be paid by 
the defendant for the plaintiff's trouble, and alſo for the 
depoſit. 535 1 1 

[ 396 ] It was inſiſted for the defendant this was a breach of the 
plaintiff's duty, and a forfeiture of the bond, and that the de- 
fendant has a right to retain the 100/. in ſatisfaction of the 
penalty ; and that this court will not relieve againſt it, for it 
is the ſtated damages between the parties ; and they cited the 
caſe of Roy verſus the Duke of Beaufort ( ſee before caſe 154.) 
before Lord Hardwicke, June 5, 1741, and likewiſe com- 
pared it to the caſes of nomine pang in leaſes, 


Lord Chancellor. I cannot decree this penal here, 
becauſe this is a bond for ſervices only, and different from a 
nomine pœnæ in leaſes, to prevent a tenant from plowing, 
becauſe that is the ſtated damages between the parties. 


Where a per- Nor is it like the caſe of bonds given as a ſecurity not to 


ſon is guilty defraud the revenue, becauſe there, where a perſon is guilty 
of a breach of 


a bond given Of a breach, it is conſidered in law as a crime, and this court 


as a ſecurity not will not relieve for that reaſon, EF. 


to defraud the 4 


revenue, this court will not relieve againſt it, becauſe it is conſidered in law as acrime. : 


The court in Here I cannot decree the penalty, but muſt direct an action 


this caſe can | 1 ö how far the 
only direct an * law Kren. gagntum damm faatui, P ny , defendant 


. ; 
2 . 
6 | 
. * : 


in the Time of Lord Chancellor Hardwicke. 365 
defendant has been damniſied by the plaintiff's non-perform- tion at la 


, upon a quan- | 
| e of the ſervice, i _ a 


Lord Hardwicke recommended it to the parties to agree it farthe deten. 
upon the following terms; that the defendant ſhould pay dant has been 
back only ninety pounds of the depoſit, and the bill to be * 
diſmiſſed without coſts of either ſide; which was agreed to 
accordingly. _ Po OR oe f 
| Lampley verſus Blower, November 27, 1 746. 0 AE 135 
£ ANN Hough by her will ſays, © I give to my. nieces A. H. by her 
Frances Lampley, the wife of 3 — Lample 5 will ſays, I give 


and Ann Blower, both in Barbadoes, each one half of the 1 3 F. 


produce of bank ſtock, and to their iſſue, and if either of each one half 
them ſhall happen to die before the legacy become due to of 2 
her, and leave no iſſue, the ſhare of her ſo dying ſhall go the and to their 
ſurvivor, | | | | iſſue, and if 

5 | | | | eeither ſhall 
| happen to die before the legacy become due to her, and leave no iſſue, the ſhare of her ſo dyi 
ſhall go to the ſurvivor. F. L. died before the teſtatrix, leaving a ſon, who has brought his bill 
fora moiety of the produce of the bank-ſtock. The words leave no iſſue confines it to F. L.'s 
leaving no iſſue at the time of her death, and are relative to any child the legatee might have at 
her death, and therefore a moiety of the produce of the bank-ſtock was decreed to the ſon of - 


* 955 


Frances Lampley had a ſon at the time of the deviſe, and [ 397 ] 
died before the teſtatrix, leaving a ſon, the now plaintiff, 

who brings his bill for the moiety of the produce of the 

bank-ſtock. 


Mr. Browning for the plaintiff cited Wild's caſe, 6 Co. 
16. b. and inſiſted a deviſe to the mother and her iſſue makes 
it a jointenancy, and that, as he has ſurvived his mother, he 
is become entitled to her whole ſhare. | 


Mr. Solicitor-General for the defendant, who is the refi- 

duary legatee, inſiſted, that the conſtruction muſt be the 

ſame, as if Mrs Lampley had ſurvived the teſtatrix. There 

is no bequeſt to the anceſtor for life, and therefore the chil- | 

dren cannot take by way of remainder, and conſequently it ; 

would be contrary to the meaning of the teſtator the iſſue 

ſhould take. As it is to both the nieces, and their iſſue, the 

word zſ/ue can be be a word of limitation only. In. caſe ſhe 

die and leave no iſſue, muſt mean to £0 to iſſue generally. 

That the rule laid down by the plaintiff's council is wrong, 

and inſiſted that a deviſe to A. and his iſſue, though A. has 

ue at the time is an eſtate⸗ tail. 3 
R Lord 


— 


366 Jail Caſes argued and determined 


that the plain intention may take place, fo as it be conſiſtent 
with rules of law, and ſuch a conſtruction may be made as i; 
not at all repugnant to the rules of law. The word i ue is 
capable of three ſenſes. In one ſenſe, as a word of deſcrip. 
tion to take in jointenancy, In another, as a word of limi- 


tation. And in a third, as a deſcription of the perſon in re. 


mainder. I am of opinion it is not the fit, to take in join. 
tenancy, becauſe the deviſe is to them and their iſſue. It is 
true in Wild's caſe the word child was conſtrued to give him 
a jointenancy with the parent; but that determination was be- 
fore it had been fully ſettled, that the word iſſue was as pro- 
per a word of limitation as heirs of the body; as in the caſe 
of King verſus Melling, 1 Ventr. 214. 225. the ground of 
dhe judgment in Wild's cafe was, that there were no words to 
L 398 ] ſhew they ſhould take by limitation. But in the preſent 
aeel̃aſe here are words to ſhew the iſſue ſhould take after the 
8 death of the mother. The words leave no iſſue, are relative 
to any child the legatee might have at the time of her death. 
If it ſtood barely upon the words to A. and her iſſue, or to 
A. and her heirs of the body, the firſt taker would have the 
whole, but it is not meant in that ſenſe. And if either of 
c them fhall happen to die before the legacy becomes due to her, 
c and leaves no iſſue, the ſhare of her fo dying ſhall go ts the 
&« ſurvivor. | What is the meaning of this contingency ? 
The will was made in England, and the legatees lived in 
Barbadoes ; and the teſtatrix could not know at that diſtance 
but both might have iſſue. The legacies veſted immedi- 
ately, and therefore was intended to ſecure it to the iſſue, if 
the parents died in the teſtatrix's lifetime. „ 


This was a con- Suppoſe Mrs. Lampley had died without leaving iſſue, 


pres by would not this have been a good deviſe over to the ſurvivor 
F. L. died witk- Of the nieces ? therefore I am of opinion this was a contin- 


out iſſue, and gent limitation to the other niece Ann Blower, if Mrs. Lamp- 
2 para ley died without iſſue, and the whole did not veſt in the firſt 
| firſt taker; but taker ; and according to the reſolution in Forth verſus Chap- 
according to the man *, 1 Vins. 663. ought to be conſtrued leaving no iſſue 
 reloluuonm qt the time of the death. . TE pe, 


3 Wy „ 9 0 __ — 


— 


A teſtator gave the reſidue of his real and perſonal eſtate to his nephews 
W. and G. and if either of them ſhould depart this life and leave no iſſue of 
their reſpective bodies, then he gave the ſaid premiſes to D. Lord C. Parker 
obſerved that the deviſe carried a freehold as well as a leaſehold, nevertheleſs 
he thought it might be reaſonable enough to take the ſame word in two diffe- 
rent ſenſes, as to the two different eſtates; and that as to the freehold the con- 


ſtruction ſhould be if W. or G. die without iſſue, generally, and as to the 
Jeaſchold, the ſame words might be conſtrued to mean a dying without leaving. 


iſſue at their death. Vide Fearne's Eſſay on the Learning of Contingent Rev 
wainders and Executory Deviſes, gd. Ed. 362. N 


Lord Chancellor, Such a conſtruction muſt be made, 33 


ln 
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rs that caſe it was a mixed fund of both real and perſonal oh ar- Fe 


4 the EDN is eg as it is merely a CRUE: 8 


i leaving no iſſue 
chattel. 8 at the time of 


The ed leave ** wa word FIT in the firſt part of the death, 
the deyiſe to mean ſuch as was left at the time of the death. 


There is nothing more common than that ſubſequent ef 5 


winds deſcriptive of the contingency. explain the former; as heirs, and aſter- 
a deviſe to a man and his heirs, and afterwards teſtator ſays, wes BBs if 
and if he ſhall die without heirs of his body, controuls it to an r e heirs Of 
eſtate-tail ; ſo here the ſubſequent words, if ſhe ſhall happen his body, this - 
to die, & &.' and leave no iſſue, confines it to leaving no iſſue ae. 
at her death, and no Fihe b ally : his Lordſhip decreed a moi- 5 
ety of the produce of the back ſtock to the ad 112 ſon 


of Mrs. Lampley. ee An | 


45 ; 


| Darley ver ſus Darley, cans 6, 1746. ä . 295. 1 


A® ILL was brought by the plaintiff for two legacies of A bil vs 
ol. and 50l. left to himſelf and his ſiſter under the brought by the 


will of their arandfather, and for the intereſt that had been a 4 172 


made ther 1 5 left to himlelf 
7 and his filter 

| ks their e s will, iy 1 the 3 mals of * ; 4s defendant, who is exo» 

cutor to the plaintiff's father, inſiſted on being allowed 1051. for putting out the plaintiff ap- 

prentice, and 501. for the maintenance and cloathing the filter. A father cannot apply a le- 

gacy left by a relation to a child in the maintenance of ſuch child; nor can * * him out an * 

Pye with the money ariſing from the legacy. | 


- The fſtr's legacy he whim by e 105 hens 


The defendant inſiſts he is not obliged to account to the 
| plaintiff for principal or intereſt, 1057. being expended for 
putting him out apprentice, and muelr more than 500. in the 
maintenance and cloathing the ſiſter. 


Lord Chancellor. Where legacies are given to a child by 
Nr ey a father cannot make uſe of it in the maintenance 
of ſuch child, but muſt provide for him out of his own pocket; 
nor can he ſet him out in the world, or put him out an ap- 
prentice. or clerk, with the money ariſing from the ts 
and if he does it, de ſhall not be allowed it. 


There is another queſtion in relation to an eſtate given to a | Where an eflate 
is given to a 


huldand for the Iivelibood of the wife, whether this ought to juſband for be 
be conſidered as a ſeparate truſt for the uſe of the wife. I am livelihood of the 
of on that, where an eſtate is given to a huſband for the 3 


be conſidered as 
uſe of the wife, he may be conſidered as a truſtee for her ſe- a truttce for hee 


prrate uſe, . ſeparate uſe, 
Technical 


368 


o make a fe- 
parate truſt 
technical words 
are, not neceſſa- 
ry. 


" 


, 
/ 


Technical words are not neceſſary to make it a feparys 
traſt, far the word Hvelihood is ſufficient to ſhew the inten. 


tion of the giver, that it ſhould be fo her ſole and ſeparat 
| wes The huſband in his lifetime, by note under his hand, 
dated the 22d of April 171 32 or in the nature of a certificate, 

declared his wife might diſpo 

manner as ſhe thought 


ſe of the ſum of 2001. in ſuch 
proper. She ſurvived the huſband 


and by will diſpoſes of all ſuch goods, chattels, Qc. as the 


4 

No caſe where 
it has been held, 
that à mere vo- 
luntary promiſe 
of a huſband to 
a wiſe, and ex- 

utc only, 

Tal be carried 
into execution 
by this court. 


8 1 7 


bad a power to diſpoſe of. 
I I do not know of any caſe where it has been held, that z 


mere voluntary promiſe of a huſband to a wife, and executory 
only, has been carried into execution by this court, for it ig 
2 nudum pactum, and would not be carried into execution be- 
tween ſtrangers ; and therefore his lordſhip ſeemed to think it 
8 not, where it is only a promiſe from a huſband to 
„„ > OT 00 TY 


Lord Changellor ordered that the bill, ſo far as it ſects | 
< relief for the ſum of 200. mentioned in the paper dated 
the 22d of April 1715, do ſtand diſmiſſed; and further 


e ordered, that it be referred to a Maſter to compute in. 
+ . «© tereſt on the legacies of 50/. each, given by the will of John 


- 8 N 
— r 
- 


* 


e „Vincent to the plaintiff Theodore Darley, and Elizabeth 
_ « Darley his fiſter, from the time they reſpectively attained 
their 


| ages of twenty-one, at 5 per cent. per ann. and that 
„ what ſhall be found due for principal and intereſt of theſe 
egacies, be paid by the defendant Vincent Darley to the 
« plamtiff, he having admitted aſſets of the father for that 


< purpoſe; and alſo to take an account of ſuch intereſt 2 


was received by Theodore Darley the father in his lifetime, 
< on any of the principal ſums, part of the truſt eſtate ; and 
« the defendant Vincent Darley, executor of Theodore 
«© Darley, is to be charged with ſo much as ſhall appear on 
* the ſaid inquiry to have to have been got in by Theodore 


„ Darley the father, and anſwer the fame, and alſo the in- 


<< tereſt received by the ſaid Theodore Darley belonging to 
<< the truſt eſtate ; and the defendant Vincent. Darley is to be 
< charged with intereſt for ſo much of the principal ſums of 
< the truſt money as was received by Theodore Darley, and 
% not applied according to the truſt; and the maſter is to 


“ diſtinguiſh and aſcertain what was due; and in arrear for 


< intereſt of the truſt money at the time of the death of 
* Sarah Darley the plaintiff's mother, and what was ſo due 


3% upon arrear at her death to be paid to the plaintiff Darley. 


Wicks 


_ 
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Wick aal Marſhall 79 others, December 6, Cas 137. 
det ts 3.24 ? 


T 1 E bill Was brought by the Maint, as 3 of Where a cauſe 
Knott a bankrupt, againſt the defendants, to account ſtands over for 


for a ſum of money, which the bill "ge * have re- Jome defendans 


ceived of Knott ſince his bankruptcy. | nit parties, you 


cannot proceed 


- Some of the defendants being agents only, and not prin- againſt any 


cipals, the cauſe was ordered to ſtand over in er to make other, patels 
the plaintiff will 


the principals. parties. *: ſubmit to diſ- 


Mr. Wilbraham council for tlie plaintiff, a have gone 1 ng 


on againſt another defendant, as it was a diſtin claim from dants who are 


the reſt of the defendants, but lord Hardwicke ſaid; where 8 + "8 


a cauſe ſtands over for want of making ſome defendants par- the court. 
ties, you cannot proceed againſt any other defendant, unleſs 8 2 
the plaintiff will ſubmit to diſmiſs his bill, as to thoſe defen- [ 407 1 
dants who are improperly brought before the court. m_ 72 


lis ſordſtüp ſaid, that it was not uſual to bring a bill here It is not uſual 
for a demand of this nature, when you may recover at law, ** bring a bill 


provided you can prove the perſon who received the money of — money. 


the bankrupt had notice of his being a bankrupt ; but it muſt ceived o 
not be in an action for money had and received to the uſe banbtupt ſince | 


his bank 
of the aſſignee under the commiſſion, becauſe that would a- ls rae hw 


firm the contract ; but an action of trover would lie for this recover at law, 
money. | provided you 
If 3 rg can legt the 


| as 5 perſon who re- 
wn the money. of the bankrupt had notice of his bankrupey and an ation of trover 
ij the a one for this - 7 | 
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hire, wrſu Gore 1  Umnfrevitte, ember 1 5, C138. 


1746. F Bel 
HE bill was brought for a ff lie perde of an 41 
I agreement, which was e in whe hands of the de- in, = (my 
fendant Umfreville, Y the mutual confent of the plaintiff, treſpaſsexamine 
a 


and the defendant fir Samuel Gore, Umfreville too was the ens oc 


favour of ano- 
attorney who drew up the agreement ; - fone diſputes arifing ther defendant, 
terwards between the plainriff and the principal defendant, hn Do 
the plaintiff ſent his agent to, Umfreville, to deſire a copy of 2 of *ahg y 
the agreement; he told him he would not give him one, for caufe, Put there 


tw he cannot be 
a8 no agreement as he had not been paid for it; at ano- agg fer 


Wer time thteatened he would burn it; and at a third that the plaintiff, 5 
Vol. III. enn .. A . he 


: „ # I r , P 
| ; * - 4.44 k b 6 ns * * „ as s 
. : > 


| 
| 
| 

! 
3 
1 
* 
i 
1 
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| tate, andintereſt of ninety-nine years, and dire&s intereſt to be paid upon 


: 
* 


. Caſes argued and determined 
| he would deftroy it; and afterwards in breach of his tryg 


delivered it up to the defendant fir Samuel Gore. 


At the hearing of the cauſe, the defendant fir Samyy 
Sore offered to read the depoſition of the defendant Umffe- 
ville, in order to prove it a conditional agreement only, an 


.  forother purpoſes. 


The plaintiff's council objected to his evidence, as ſwear. 
ing to excuſe himſelf, and being likewiſe to prove facts di. 
rectly contrary to his anſwer. 85 


' Lord Hardwicke allowed the objection, and ſaid, to be 
ſure, even at law, you may in an action of treſpaſs examine 
a defendant in favour of another defendant, where he is not 
intereſted in the event of the cauſe, but there he cannot be 

examined for the plaintiff; becauſe by making him a party to 
the action, the plaintiff has precluded himſelf from the be- 
nefit / of his evidence. 


To thiscourt This court goes farther,” and you may not only read the 


you may read depoſition of one defendant for another, but for the plaintiff 


the depoſition -,. » 
of a defendant likewiſe. 


for the plaintiff likewiſe. 


” 


A 402 ] 5 Vet if the defendant, who is offered in evidence for ano- 


If the defcndint ther defendant, may not neceſſarily, but by poſſibility only 


may by poſſibi- be liable to the coſts, this is always a reaſon for refuſing his 
Itty only be lia. evidence ; becauſe he is intereſted ſo far as to be ſwearing to 


vie tocoſts, this excuſe himſelf, 


18 always a res- | 


fon for refuſing his evidence, becauſe he is ſwearing to excuſe himſelf, 


 Vxperſon will And though it is objeRed here by fir Samuel Gore's coun 
himſelf a * eil, that this is bringing him before the court with his hands 
per party to the tied, for no other perſon was preſent at the time of the agree- 


—_ — wx ment, between Barret and Gore, but Umfreville; yet I do 
to the coſts, not think even this is ſufficient to entitle the defendant fir 
though the only Samuel Gore to read this depoſition, for if a perſon will ac 
— preſent ® in ſuch a manner as to make himſelf a proper party to the 


yetthe rule muſt Cauſe, and liable prima facie to the coſts, though he was the 


Ee deko ony perſon preſent at the agreement, yet the rule muſt pre. 


jon . . 22 ; . his 
| being x Vail againſt his poten being as evidence, and 
_eviddt * lordſhip determined accordingly. oY 


cee 129 Moore ver /. Moore, Rehearing, December 16, 1746 


8 * PERSON by his mill in 1 2, gives legacies char- 
6 713, g1VES jega 


Do geable upon a leaſehold eſtate determinable at the 


thoſe 


2 22922 


* the Time of Lord Chancellor Hardwicke. 371 


thoſe legacies from the year 1720. At the time of making directed to be 
the will intereſt was at ſix per cent. and reduced to five at 1 In < 
Michaelmas 1714. At the hearing of the cauſe, there being ways allows che 
mortgages-upon the leaſehold, the maſter of the Rolls, fitting lesal intereſt. 
for the chancellor, decreed the legatee's intereſt only at the 
| rate of four per cent. upon a ſuggeſtion it was a deficient 
eſtate. . . e aey 


It was reheard as to this point only. 


Lord Chancellor altered the decree ſo far, and directed five 
per cent. intereſt upon the legacies; and ſaid, though charg- 
ed upon leaſehold eſtate, yet is the ſame thing as if it was to 
| come out of the perſonal eſtate at large, and the court in this 
| caſe always allows the legal intereſt, . 
But if legacies are charged upon the real eſtate, the court di - Where legacies 
| refs four per cent. only, on account of its being a good ſe- 8 * 
| curity for the principal, and the rule they have conſtantly bc rule ns 
gone by in this latter caſe is to give one per cent. intereſt Jeſs court is to give 


{7 leſsthan the le- 
gal intereſt, as 


| it is a good ſecurity for the principal, 
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Brett verſus Forcer and others, February 3, 1746. 403) ; 
Pe to the marriage of George Savage with K a i * 
1 Frances Forcer, articles were executed bearing date the marriage of G. 4 
11th of October 1740, between Francis Forcer and Frances *; the father of 2 
his daughter on the one part, and George Sava 1 4 

| : ge Savage on tne wife covenants 4 

other part; and it was thereby covenanted by the father of to pay 1000l. to S 

the intended wife, that at the ſolemnization of the marriage he the band on ' 
would pay 10000. to the huſband, and that his heirs, executors and that bis —_ 

ad adminiſtrators ſhould pay likewiſe to the huſband, his hcirs, executors if 

executors, adminiſtrators or aſſigns, ſix months after the Igel * the A 
| death of the father, the further ſum of 500/. as the remain- buſhand, his ex- 

dr of the marriage portion of the wife; and by the fame deed 9 

the huſband contracted that he would give ſecurity by ſpecials the fache ter 

y covenant. or obligation, that in caſe his wife ſurvived him, death goo). as 

bis heirs, executors or adminiſtrators, within fix months af- "_ ery rg = 
ber his death, ſhould pay her 1000l. and likewiſe that ſhe ſhall portion. Af. = 
be intitled to ſuch ſhare of his perſonal eſtate as the wife of a ter the father 7 


0 London would be. the huſtand be. 
the 


ing indebted to 


wr aſſigns the gool. to him as a ſecurity foe the debt. : The executrix of the wiſe's foe 
. vetted to account for the zool. to the plaintiff, as it never was the money of the wife, but 
it due to the huſband himſelf. R | 


—— 


Aaaz o__ 


NE . "Cafes argued and tetermined 


7 


ooh WT 2 2 a els ad 1 ” | 
3 Them took effect on the 11th of November, and 


K 


„ 


4 


1 51s | wal! tlie hüufbatid gave his bond three days afterwards. George $a. 
huage is nowa bankrupt, but before the bankruptcy, and after the 


dlceesth of his father-in-law, being - indebted to the plaintiff 
aſſigned. the 5001. to him as a ſecurity for the debt. The 
_bilfis brought by the aſſignee of the 500. againſt the execu- 
trix of the wife's father, againſt Savage the bankrupt and his 
wife, and the aſſignees under the commiſſion, for this 


good. ; 


Mr: folicitorigeneral, council for the plaintiff, infited tat 


this is out of the ommon rule, that whoever comes here for 

the wife's e ee a proviſion for ber, because 

that rule has been confined to perſons who ſtand exactly in 

| the ſame light with the huſband ;- but the court has diſtin. 
guiſhed where. the. plaintiff has been a creditor of the hu. 


band, for a valuable conſideration, and have decreed for hin 
Without obliging him, to make any proviſion for the wife. 


(2.25 Brent 


, . 1 g Ne . 10 ug 4 . ' 
T hat there is likewiſe this favourable circumſtance for the 


plwKhsintiff, the 500. was not to be paid to the wife, for her 


b 


He cited Jewſon verſus Moulſon, the 27th of October and 


8 404 J 6th of December 1742, as a caſein point. (See 2 Tr. 4, 
Mir. Holford af the ſame fide cited Squib 155 Wynn, 1 


P. Ams. 378. and Bennet verſus Davis, 2 P. Ws. 316. 
and Milner verſus Colmer, id. 639. and Cleland verſus Cle. 


land, Prec. in Oban. 63. 


© Mr. attorney-general, council for the wife of George 82. 
pyage the bankrupt, ſaid, that it was an agreement previous to 
the marriage, and entered into for a valuable conſideration, 


. 


On the foot of a contract it is a mutual conſideration, and 
* ______ therefore. the court will conſtrue it to be frictly carried into 
execution: and though it is no debt due to the wife, yt 
moves from the father merely in conſideration of the daugh- 
ter, and therefore was a proviſion for the benefit of the 


Aaaughiter and her children. 


42 


MI. Smith of the ſame fide. ſaid, it was a rule in equity, 
ttue court will not decree a hardſhip, and if it ſhould, be de- 
\ termined againſt the wife in this caſe, ſne muſt in all proba- 

' bility ſtarve ; that this therefore is a reaſon for the court to 
ſtand neuter, and not interfere in favour of the huſband. ; 
_ TY | of 


4-4 - 


— 


$2 ora. po way 


I" 8 


in the Time of Lord Chancelbr Hardwicke. 373 
For the defendant was cited the caſe of Turton verſus sn 
Benſon, Prec. in Chan. 54a e ; _ 


Lord Chancellor, This may be an unfortunate caſe; but 
notwithſtanding the council for the defendant. the wife fay, I 1 

ſhould not interpoſe at all, I cannot in this caſe refuſe to make 

2 decree ; for if the court was to ſtand neuter, the legal inte- 

reſt would be in the aſſignees under the commiſſion; and they 

would run away with it who have a leſs equity than the plain- 

tiff, and therefore I think the court ought to make ſome de- 

eree. Conſider it as if the agreement of the 11th, of Octo- 

ber and the execution of the bond on the 7th of November 

were all one agreement, and all before marriage. Then it 

would have ſtood as an agreement by the wife's father, in 
conſideration of acts to be done on the part of her huſband, 

to pay, Cc. (Vide the words.) The firſt thing inſiſted on for 

the wife is, this ought to be conſidered. as part of the eſtate of dog 
the wife, and that the court would not let the huſband have 
it, unleſs he firſt makes a proviſion for her, nor conſequently 
the plaintiff, he ſtanding only in the huſband's place. : 


Thoſe caſes are, where the wife has a demand in her own wbere the wife 
right, and the huſband applies to the court in her right, they has a demand 
will then take care of femes covert where there is no agree- in eee e 
ment previous to the marriage on their behalf; but this ne- piles in he. 
yer was the money of the wife, for her father has covenanted right, if there is 
to pay it abſolutely to the huſband, therefore is no part of 22 teement 
the wife's eſtate, but a debt due to the huſband him- moreisge wn her 
_—__ Gan, a arab, © __- behalf, the court 
| - 95 ; | „ „ ail eake: cans-; - 
The queſtion will depend upon the other objection, with af ber intereſt. 
regard to the agreement on the part of the huſband in the ar- 1 
ticles previous to the marriage, that it is an executory con- 


tract, and the whole muſt be decreed to be carried ſtrictly 


- 


into execution for the benefit of the wife. 


Iwill put this caſe; ſuppoſe the huſband had not been a 17 the huſpand 
a bankrupt, and had brought a bill againſt the executrix of had ber 
the father for a performance of his covenants under the ar- benkrupt, and 
ticles, the court could not have compelled the huſband to bft 2'9%ght a 

MA I8. 2 NR or the per- 
have done more than give the bond, and the wife muſt have formance 4 pil 
taken her chance as to the ſhare of her huſband's perſonal father's cove- _ 
eſtate, as any other widow of a freeman, ſubject to the ac- 27755 under the 
cidents of trade and bankruptcy ; and the huſband might have court could not 
faid, I gave a bond three days after marriage, and you have bave compelled | 
acquieſced in it, and therefore nothing is left executory, for 1 2 CO 
have performed the whole on my part, bond, and the 


Than wife muſt have 
| Then taken herchance 


tribution. 


x] * 
EE ren 
. 


374 bes ange and determined © *: 


GP he r Then; if the huſband would heve been ed ** an 


rlonal eltate, 
N. aſſignee than the huſband, the aſſignor ? there are many caſes where 
wall not be ina he has been held to be i in a better condition, bat Soar | where 


worſe condition 


than himſelf. he has been held to be i in a worſe. 


So, that however unfortunate the caſe of the vie. may be, 
e muſt be a decree in favour of the plaintiff; for, as I 
faid before, if I ſtood neuter, the aſſignees under the commiſ- 
ſion, who barely ſtand in the place of the huſband, would 
take . en e an . Hor - a + wa coniders 
tion. 


Therefore his lordikip decreed the executrix of the wife's 
er to account for the good. to the . | 


| 95 oy 1 Madox verſus Jackſoo, February 4, 1746. 


Ee bal ä 1* the preſent caſe, there were three obligors i in a bond. 
a Dond, . 
obligee brings The plaintiff, the oblige, has brought only one obligot 


the principa}, 


and the repre : before the court, and the repreſentative of another, but not 
ſentativeof one of the third, becauſe the bill ſtates that he is dead inſolvent. 2 


ol the ſureties 

n An objection was made for want of parties by one of the 
— A defendants, who inſiſted that the repreſentative of Wat- 
is dead infol- ſon, the third obligor, ought to have been made a party; for 
8 it is poſſible he might have paid off the bond, or at leaſt, if 


of this caſe, the before the court, might contribute his _ towards payment 
objection for of the bond. 


want of parties 


ovyer- ruled. The plaintiff's council in anſwer fa X that all the defen- 

diaants believe, that Watſon, the deceaſed obligor, died inſol- 
vent, and that it appears in the cauſe, the defendant Jack- 
ſon was the principal obligor in the bond, fo that the other 
two were only ſureties, | 
Where a debt Lord Chancellor. The general rule of the court, to be 
js 7 gt ſure, is, where a debt is joint and ſeveral, the plaintiff mult 


tif muſt bring bring each of tne debtors before the court, becauſe they are 
cach of the F intitled to the alUNance of each other in taking the account. 


dlebtors before 


rt. 
N are in- Another reaſon i IS, "i the debtors are intitled to a con- 


tilled to a con- tribution, where one pays more than his ſhare of the debt. 


Where the debt A further reaſon is, if there are different funds, as where 
is a ſpecialry, the debt is a ſpecialty, and he might at law ſue either the heir 
make both the or executor for ſatisfaction, he muſt make both parties, as he 


heir and execu- 
tor parties. may come in the laſt place upon the real aſſets. 


/ 


But 


aſſignee for a valuable conſideration be in a worſe condition 


1 S 8 2 


of the firſt rule is, that if ſome of the obligors are = ſure- 
ties, there is no pretence for the principal in the bond to ſay, 
that the creditor ought to bring the ſurety before the court, 
unleſs he had paid the debt. 1 „„ 
The exception out of the ſecond rule is, that if there are 
no perſonal aſſets at all, and this fact appears pla ly en the 
caule, there is no occaſion to bring the repreſentative of that 
co-obligor before the court. 5 E 


But this is a ſpecial excepted caſe, and therefore not within 
me rule. But ſuppoſe it was a common caſe, and the bill 
had been brought by the repreſentatives of Manby, one of 
the ſureties in the bond, whether it is neceſſary io make rhe 
repreſentative of Watſon a party. As to taking of the ac- 
count, it is quite out of the caſe, by admiſſion of the de- 
| fendants, that the bond is not paid, nor any part of the 


repreſentative of Watſon a party, in order to aſſiſt him in 


| admitted by all the anſwers, that Watſon is dead inſolvent, 


determined before me upon a plea. For though there was 
an admiſſion of infolvency, in that caſe, yet it did not ap- 
pear whether the principal 'or intereſt might not have been 
paid by the co-obligor, who was not before the court, and 
that was the reaſon of allowing the plea. ba 


There can be no particular adminiſtration to Watſon here, 


= = 


Fut there are exceptions. to this; and the exception out Where the ob- 


lig ns 47 only 
ſureties,t 18 
no: nac ſſary to 
bring them be- 
fore the court. 


1047 0 


principal and intereſt, ſo that here is no ground to make the 


The other pretence is, in order for a contribution. Tt is 


and therefore differs from the caſe of Aſhurft verſus Eyre, 


for that muſt be to a particular ſubject belonging to the eſtate 
of the inteſtate, but as he is dead inſolvent, there can be no- 


thing but a general adminiſtration ; and therefore, on the 


| eircumſtances of this caſe, lord Hardwicke over-ruled the 


objection for want of parties, 


Only verſus Walker, July 19, 1746, before the 
| Maſter of the Rolls, fitting for Lord Chancellor. 


H E bill was brought b. the plaintiff as the reſiduar 


deviſee of Mr. Dyer, for a ſpecific performance of 
a agreement, | n 4 


Mr. Dyer being an incumbered man, had, in his life- 
ime, compounded with ſeveral of his creditors, and after his 
&ath, the plaintiff, as be fates it by his bill, came to an a- 
455 w LR ĩͤ 


C ASE 142. 


ry Os evidence of 


an agreement's 


being confeſſet 
by the defen- 


dant, decreed 
to be carried 
into execution, 
though the a- 

greement was 


,proved by one 


— 


[ 
| } 
| 
| 
| 
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er. 


an ice there- ſikewiſe reported in Eg. Caf. Abr. 229. there the defendan 


dn The plaintiff ſhould admit the defendant's anſwer to be 


| Where it does In the preſent caſe, his honour ſaid; it does not reſt ſingh 


roborate What 
be ſwears, the \ 


ol \Caſes argued and .dyermined = 


376 
witneſs only, /* preement with the defendant, to pay him 291. as a compo. 
and poltively ſition for a bond debt a 84). nn it * the back 


denied by the 
defendant' 8 alk of the bond, Te 8 


The agreement was proved by one ech iy; 401 poſi. 
tively denied by the defendant's anſwer, but there was the 
circumſtance of the defendant's conſeſſing the agreement, 
[ 408 ] proved in the cauſe, and ſome other , circumſtances to corre. 
borate the evidence of the ſingle witneſs. 2 


The maſter of the Rolls offered to direct an iſſue to try the 
agreement, if the defendant defired it; but the defendant's 
council declined. it, unleſs his honour. would make an order 


that his anſwer ſhould be read upon the trial. 


Where it is ah Two caſes were mentioned where ſuch an order had been 
againſt oath, and made, one in 2 Vern. 554. Ibbetſon verſus Rhodes, and 

pus pr 3 denied notice of the plaintiff's title; the plaintiff proved it by 
ment, the court one witneſs ; lord Cowper directed it to be tried at law, but 


defendant's an- 
Mer to be read read at the trial, not as evidence, for that, he ſaid, it could 


at law, as itis a not be, nor could they admit it to be true, but fo that the 
is he 9 — defendant might have the benefit of his oath, at law, as in 
credit of the this court, if it would weigh any thing with the jury; the 
. and of other caſe was before lord Hardwicke, Cant verſus lord Sid- 
* ney Beauclerk; whereas it was oath. againſt oath only, the 
anſwer was directed to be read at the trial; and the reaſon is, 

becauſe it is a means of trying b the jury the credit of the 


vitneſs and the party. 


of ao anghy upon the oath of the witneſs, for ſeveral circumſtances con- 
me wines firm and corroborate what he ſwears, and therefore is not 

oath, but cir- ; 
cumſtances cor- Within the rule of theſe caſes, and conſequently he could not 
ive any directions here, hat the anſwer of the defencyy 


court wouldnot uld be read at law, - 
direct the de- 
A The defendant refuſing to Te it upon any other terms, * 


Fwer ſhould be honour decreed the agreement to be carried into execution by 


Cana law. the defendant's delivering up his bond to the plaintiff, on pay. 


ment of the 291. the ſum he had agreed to take in compo- 
ſition for his debt, and gave no coſts of either ide. 5 


z 


Cars 148. Dobbins verſus Bowman, Michaelmas Term 1746 


R. R. ſuffers 1 | FJENRY Reynalls covenants to ſuffer a recovery, and doubt, 
tes mh 1 1 declares that ſuch recovery ſhould be and enure to the te 5 


f T the we uſe and behoof of himſelf, his heirs and * . 7 


in the Tims of Lord Chancellor Hardwicke. 


ron intents and parpoſes, as by his laſt will, or by - 5 
any inſtrument in writing * oo ny a os he ſhould 1 .. 
limit and en. if 2s by his will, 
[23:1 : &c. he ſhould , 

and. may be underſtood divjun&lively for an pity or, to ſatisfy the 
C. 


317 


heirs and 55 


appoint; the 
intention of the tellator, who by will appointed the recovery ſhould cnure to the uſe of J. 


md J- D. dere mp K on truſt, Ve: 


The recorery was ſuffered. ak een 


Henry Reynals by will ( reciting the 4 and ris; in 
purſuance. and execution of, and accdrding to the power re- 
ſerved to him by the ſaid deed, and by virtue thereof, and 
| of all other powers and authorities belonging to him in that 
behalf, limits and appoints, that the faid recovery ſo by him 
ſuffered, ſhall enure to the uſe of James Clitherow and 
Joſeph Dobbins, and their heirs, upon truſt, &c. ; 


It was argued by Mr. Wilbraham, that a uſe could not t be 
limited upon'a' uſe; and as it was declared that the recovefy 
ſhould enure to the uſe of the covenantor, his heirs and 
aſſigns, that this: ſubſequent limitation was void, and conſe- 
quently that he had no power to limit any uſes by his will, 
zud as the will was intended to operate as an execution of 
(home which he had not, and there were no deviſing words 

to paſs the eſtate as owner, that che eltate was not veſted 1 in 
Clitherow and Dobbins, 


Lord Chancellor. 
limited upon a uſe, but I think the word and muſt be under- 
ſtood digjunCtively for the word or, which is frequently done, 
to comply with the intention of parties ; but if it was to be 
underſtood conjunctively, I think the will would be baſicient 
to paſs the eſtate to Clitherow and Dobbins. 


For in a will there are no particular words required to paſs 
the eſtate, but any words that ſhew the intention of the 
teſtator are ſufficient, and the words in this will plainly 
manifeſt that the teſtator intended that Clitherow and Denn 
ould have the eſtate upon the truſts of the will. 


| Jerningham werſius Glaſs, January 24, 1746. 


ten was made for a ne exeat regno, againſt the wife 
of Glaſs, who was executrix of her former huſband ; 
Glaſs was already gone out of the kingdom, and it was 
Gubted by lord chancellor, whether it could be granted, as 

was a feme covert, and could give no ſecurity ; and it 
Fas hats to this wel to ſearch for precedents, 


FE” 


Lord 


It i is 7 at that a 1 | FOE. be | 


— 


[ 4099 ] 


Any words in” 
a will that are 
ſufficient to 
ſhew the in« 
tention of a 
teſtator, are | 
ſufficient to 
Paſs an eſtate, 


CASE 144s 
Where a wife 


is executrix of 
a former huſ· 
band, the 
court will 
grant a ne 
exeat regne 
againſt her 
alone, if her 
ſecond huſ· 


— «,,,, 
* 9 > 
22 EA nt a as BO an * 


278 

band ſhould 
de gone out 

of the king- 


C432 145 


N. the mother 


of A. S. was 


ſeiled in tail 
ex proviſione 
vin. of the 


eſtate in queſ - 
tion, rever- 


ion in fee to 


her huſband : 


A. S. and W. 


S. her huſ- 
band created 


a mortgage 
term ot 1000 
years on this 
eſtate, and 


| Joined in levy- | 


* 
1 


me of Moor verſus Meynell, May 8th, 1719. 


» * 


.= | -\-, Caſes argued and determined > * 


Lord Chancellor. One precedent has been produced tg 
here a bill 
was brought againſt baron and feme, who was executrix of 


her former huſband : the huſband and wife both reſided at 
Antigua; the wife returned into England alone, and an 
order had been obtained from lord Cowper for a ne ext 


regno againſt the wife; ſhe this day moved lord Macclesfield to 
diſcharge the order, as ſhe was a feme covert; but he rejeged 
the motion ; and afterwards ſhe put in her anſwer, and then 


moved the court again to diſcharge the order; but the cour 
a ſecond time rejected the motion, unleſs ſhe would give 


ſecurity to abide the event of the account. 
VU pon this precedent, his lordſhip granted the motion in the 
preſent caſe, _ luz = I 

| White verſus Sanſom, February 9, 1746. 


N/FRS. Neale, the mother of the defendant Ann Sanſom, 
: the widow of William Sanſom, was ſeiſed in tail ex 
roviſione viri of the premiſes in queſtion, reverſion in fee to 
her id: Ann and William Sanſom in his lifetime 


created. a mortgage term on this eſtate of one thouſand years; 
Mrs. Neale joins in levying a fine to the uſe of the mortgagee, 
the remainder to ſuch. uſes, and in ſuch ſhares and propor- 
tions as William Sanſom ſhould appoint, and in default of 
ſuch appointment, to the uſe of the huſband William Sanſom 


and his heirs ; and the conſiderations recited are for the bar- 


ring all eſtates-tail, and ſettling the premiſes to the uſes after 
mentioned. ets N 


s 


ing a fine to the mortgagee, remainder to ſuch uſes as W. S. ſhould appoint. W. S. before the 
levying the fine, on ſale of an eſtate belonging to him, covenants with J. S. the purchaſer for 
quiet enjoyment, and afterwards make an appointment to truſtees for particular purpoſes of the 
wife's eſtate. J. S. being evifted of the lands he purchaſed, brings his bill againſt A. S. and 


her four children, to ſubject her eſtate to the plaintiffs demand under the covenant of W. S. It 
being a doubtful caſe whether the plaintiffs debt accrued by breach of covenant, till after the 


appointment of W. S. in execution of the power, lord Hardwicke diſmiſſed his bill, 


The huſband, before the levying the fine, on ſale of an 
eftate, covenants with J. S. the purchaſer, for quiet enjoy- 
ment; | afterwards in 1742, he makes an appointment to 
truſtees, in the firſt place, by ſale of the wife's eſtate, to raiſe 
money, and pay the principal and intereſt of the mortgage, 
and the reſidue in purſuance of the power, for the benefit of 


his wife and children. 


I. 8. is evicted 'of "the lads he purchaſed ; William 
Sanſom dies, leaving his widow Ann Sanſom and four chil- 
dren ; then Mrs. Neale, the mother of the . * 
r OC. GSianſom 


* We > At R_X_woc 


in the Time of Lord Chancellor Hardwwicke. 


againſt the wife and children of William Sanſom, to ſubject 


danſom the wife, dies, and this bill was brought by J. 8. 


379 


the premiſes in queſtion to the plaintiff's demand, under the 


| huſband's covenant. . | e 
Mr. Talbot, for the plaintiff, cited Shirley verſus Ferrars, 
before lord Talbot, and Baynton verſus Ward, before lord 
Hardwicke, April 24, 1741. (See 2 Tr. 4Ath.172.). 


| Mr, Huet, for the defendant, cited fir Edward Clere's caſe, 
Co. Rep. 6. 17. b. 1 | £ | . 

Lord Chancellor. I think the plaintiff has a right to come 
here for the mortgage term, ſtanding out is a ſufficient ground 
for ſo doing; and there are caſes where, though even at law 
it would be deemed fraudulent, yet, notwithſtanding the 
may come here for the ſake of further relief. And fo. far { 
am of opinion for the plaintiff. 4 FAR EEE 
As to the queſtion, Whether this appointment may be 
conſidered as fraudulent againſt creditors, it has been faid, 

| that though it ariſes under an appointment, yet by the plain- 
tif's council the whole eſtate would be conſidered at law as 
derived under the fine, and eſteemed as a fraudulent convey- 
ance within the ſtatute. For the words of the ſtatute, it was 
aid, are not confined expreſsly to the eſtate of the grantor, 
but makes void every alienation by which creditors may be 
defrauded. And that what has been done here amounts to 
an alienation ; for whether it is taken as the eſtate of the 
huſband or of the wife, or derived under the fine, it is ſtill 
an alienation. That the huſband had a power over it with 
a reverſion, ſo that it is a power over his own eſtate : and if 
he had not aliened the reverſion it would have been aſſets, 


and if held otherwiſe, it would be eaſy to defraud creditors, 
merely by a different method of conveyancing. That it 
was not à bare naked power, but an ownerſhip, and there- 
fore is an alienation to the prejudice of creditors. 120 


There has been another queſtion ſtarted, that here the 
defendants, was tenant in tail with reverſion in fee to herſelf, 


and being /o ex proviſio nevir;, Ann Sanſom had no power to 
dien, the mother dying after the death of William Sanſom ; 


and if this had been the caſe, I ſhould have been of opinion, 


6. 


B b 


mother of Ann Sanſom, and grandmother of the reſt of the 


and though the fine would be a bar by the ſtatute of the 
eſate-tail, when it is deſcended, yet as to the reverſion in fee 
if it was in the mother, it could only be by way of eſtoppel ; 


Nat this eſtate would not have paſſed to the huſband William. 
JIE bz. Sanſom 


[67 


ſo that it is an alienation to the prejudice of the creditors ; 


* 
% Q 
89 


[412 ] 


The truſt 

created by the 

huſband of the 
ife? s.cliate 
uld not at 


law have been 


deemed frau- 


dulent againſt 


crediturs, nor 


: Gaſes Ne and dien 


Send 95 as to be his aſſets, becauſe there was "RE 
ſcending to the defendant Ann Sanſom at the time of the 
fine, and therefore could make no conveyance of it. By 
that is not the caſe, for the reverſion in fee is to Mrs. Neale 
huſband, and conſequently in the defendant Ann Sanfom, 
the only child of Mr. Neal. But ſtill I am of opinion that | 


this would not be a fraudulent conveyance if TW, _ if! it n 
ſo held, would be an extreme hard caſe. 


This was the entire eſtate of the wife, Who ; joins with 
her huſband in raiſing a mortgage term * uh ſupra) with x 


power of appointing to the huſband in ſuch parts and propor. 


tions, &c. (which ſeems to have an eye to ſome family ſettle. 
ment hereafter to be made, though I lay no ſtreſs on tha) 
and i in default of appointment to the huſband and his heirs, - 


even 9 a ſubſequent purchaſer; ; and if fo, this court will not rarty it further. 


Voluntary 


 conveyances 


in general are 
held fiaudu- 
len againſt 


purchaſers. 


ern therefore could ho more juſt than for the 


huſband to provide for his wife and children out of her 
eſtate, and the firſt. truſt is to ſel! the eſtate, and raiſe 2000. 
to pay off the mortgage, which truſt could never at law be 
called fraudulent ; and if ſo, that would extend itſelf over 
the whole, for the proviſion of the wife and children is out 
of the ſurplas, ſo that at law they would not deem it ffau- 


Adulent againſt creditors; nay, even againſt a ſubſequent pur. 


chaſer, which is ſtronger, becauſe I hardly know an inſtance 


where a voluntary conveyance has not been held fraudulent 


againſt, a ſubſequent purchaſer, If not fraudulent at law, 


what ground is there for this court to carry it further. | 


agree, if the law would deem it fraudulent, this court would 


afliſt in removing the mortgage term out ef the way. But 


here is another circumſtance, for the plaintiffs debt does not 


appear to have accrued by breach of covenant till after the 


conveyance in execution of the power. I have heard it ſaid 
In this court, that there are reaſonable voluntary ſettlements, 
which they will not- interpoſe to diſturb upon the conſtruction 


of theſe ſtatutes. There are words in the proviſo of the 


ſtatute, which ſeem to admit fuch conſtruction, 13 Elis. 


Veg) rr 4. Provided always and be it enacted, &: that 


ec whereas ſundry common recoveries of lands, Oc. baue 


* heretofore been had, and may hereafter be had, again 


<6 tenant in tail, &c. 'the reverſion or remainder, Ec. then 
e being in any other perſon, Sc. that every ſuch common 
6 recovery, Ec. ſhall as touching ſuch perſon which then 
<6 had any remainder, c. and againſt the heirs of ever) 


e of them, ftand, remain and be 0 ſuch like force, as i 


4. "this act had! never been made. * 7 
Hicke. 22 5 ü e 
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in the Time of Lord Chancellor Hardwicke, | 384 
As it is a doubtful caſe, whether the plaintiffs debt a.. 
orued till after the CONVEYANCE in execution of the power, I | 7 ys N | 
muſt diſmiſs the bill, but it ſhall. be without coſts ; and 
Ren rr f | 7 2 in 1516 5 f N 
Maynwaring verſus Maynwaring and Lee, February c 166. 


A BY deed conveys the ſum of 1000]. to truſtees, to 1 conveyed, 

A. be laid out in the purchaſe of. freehold land within ING be laid ; 
twenty-two computed miles of Weſt Cheſter, and after out in the pur- 
limiting the eftate to ſeveral perſons for life, gives the firſt re- Chile of irce,.., 


mainder in tail to the plaintiff, who is now of age, and the hold land withy 


l in twenty-two 
laſt remainder- man is the defendant Lee. competed miles 
| 4 l N TI FW er. 

The plaintiff, the firſt tenant in tail under a limitation from A. ſuggeſting no ſuch purchaſe 
at the deed directs can be found, but a convenient one might be had in Lancaſhire, prayed that 
the truſtee might be directed to purchaſe accerdingly. Lord Hardwicke made an order for the 
truſtee to look out for a purchaſe within the terms of the deed, and if after a convenient time 
allowed, it ſhould appear no ſuch purchaſe is to be met with, ſaid, he ſhould be incliacd uy 
deviate in this particular from the ſlx ict terms of the truſt. A : ö 


1 4 


It being convenient for the firſt tenant in tail, that it ſhould 

de immediately inveſted in land, that he may be enabled to 

fuffer a recovery, and bar the fubſequent remainders, he 

brings his bill againſt the truſtee of the deed, and the laft 
remainder-man, ſuggeſting that the truſtee has been endea- 
youring to find out ſuch a purchaſe as the deed directs, but | 
no ſuch is to be found, and that a very convenient purchaſe © + 
may be made in the county of Lancaſter, and prays the truſ- 

tee may be directed to purchaſe accordingly, 5 


© The truſtee by his anſwer ſubmits to the court, that he is 
tied up by the terms of the truſt, and cannot ſafely purchaſe 
anywhere but within the limits preſcribed him, P37 


It was ſaid by the plaintiff's council, that the defendant 


Lee, the laſt remainder-man, endeavours to hinder and en- 


tangle the affair as much as poſſible, in order to prevent his 
contingency being barred ; and that as the laymg out the 
money in a purchaſe within twenty-two miles of Cheſter, 
was a circumſtance only, and not eſſential at all to the rights 
of the parties, the court might diſpenſe with it; and that 
this court has in the caſes of wills (where the teſtator has 
Ne a 2 of freehold to be made) allowed the truſ- 
to purchaſe, notwithſtanding part has been copyho 
Where the freehold cannot be had erickout M 3 F . 


Lord Chancellor. As the words of the deed are not 44 


freQvry oply to the truſtees, with reſpect to the purchaſing —— 


a 


eſtate within 
the twenty-two 
miles of W. C. 
for the purpoſe 


in land. 


after the 


end of ſufſerin 
_ nrefaveryin 
order to get the 
2000l. was an- 
ſwered to the 
— tenant in 
tail, it might 
_ . Have "Goat 
| Hored again to 


 theoriginal 


* 


aner. 
84 3 8 


Sir W. D. U 


his will direct - 
ed his truſtees 
to lay out a ſum 


of money in 


the 


rchaſe 


of a frechold 


land only, as 
they could not 
without great 


diſad vantage 


2 


chaſe the 
echold of an 


eſtate, unleſs 


they took along with it a 


Cafes argued and determined © 


of the eſtate within twenty-two miles of Cheſter; but incor. 


porated with the very truſt itſelf, I cannot deviate from the 
rthe p4 intention of the donor under the deed, nor is the court to 
of mveltingthe pay any regard to the convenience of the firſt tenant in tail 
and his family, or to the difficulties the laſt remainder-man 
s may create in order to prevent. his intereſt from being barred, 
but the truſtee might have borrowed ſome eftate within this 
diſtrict, for the purpoſe of inveſting the money in land, and 


after the end was anſwered to the firſt remainder-man in tail 
ſuffering a recovery in order to get the money into his own 
hands, the eſtate might have been reſtored again to the ori- 


I can do nothing more in this caſe, than direct the truſtee 
to look out for a purchaſe within the terms of the deed, and 
if after a convenient time allowed for that purpoſe it ſhould 
appear,no ſuch purchaſe is to be met with, the parties may 
apply to the court, who would then be inclined to deviate in 

this particular from the ſtrict terms of the truſt, and in the 
mean while ordered a ſearch to be made for precedents of the 


court's diſpenſing with ſuch a truſt, where after a proper 


time allowed no ſuch purchaſe is to be found, 


But as to 


what has been mentioned with regard to the 


eourt's allowing of a purchaſe where the eſtate has been part 


copyhold, it 


has been in ſuch caſes, where it was merely 


directory, and not incorporated with the very truſt itſelf. 
Ni. B. Lord Chancellor made ſuch an order in the caſe of 


Goſſelin & af verſus Dodwell & al, where Sir William 
Dodwell by his will directed his truſtees to lay out a ſum of 
money in the purchaſe of freehold land only; and yet upon a 


petition of the truſtees, ſuggeſting that they could not with- 
out great diſadvantage purchaſe the freehold of an eſtate unlels 
they took along with it a college-holding, his Lordſhip dil. 


penſed with the ſtrict directions of the will, and approved of 


the truſtees purchaſing the college-holding at the ſame time 
with the freehold, aa | 


x 


college holding · the court diſpenſed with the RriR directions of the will 


| [ 435 Hammond and others, affignees of Myers a Bank 


miſſien of 


bankruptcy brought a bill to 


* 
being made for no conſideration, 


tion of M. 's attorney, taken before the commiſſioners; 
had been examined in chief in the cauſe, 


Cazz1499- rupt, verſus Myers and Murray, February 16, 
1746, at the Rolls, VV 
The ligne FFAHE bill was brought againſt the defendant Murray to 
| under a com- ſet aſide a fravdulent aſſignment of an annuity from 


ſet aſide an aſſignment of an annuity from the bankrupt to M. 2 


and as an evidence of the fraud, offered to read the examina” 
the court would not admit it, unleſs 


Myers 


Perner 8 u 
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in the Time of Lord Chancellor Hardwicke. | 383. 


Myers to Murray, as being made for no conſideration, and 


fabſequent to an act of bankruptcy. 


The plaintiff's council offered to read the examination of 
Boſon, the defendant Murray's attorney, taken before the 
commiſſioners, who acted in the commiſſion againſt Myers, 
asan evidence of the fraud, and of an act of bankruptcy by 
Myers, previous to the affignment of the annuity to Murray. 


Maſter of the Rolls. I cannot allow the examination of 
Boſon to be read to affect the intereſt of a third perſon, and 
am of opinion the plaintiff could not be entitled to this evi- 
dence, unleſs Boſon had been examined in chief in the cauſe. 


But his Honour permitted the plaintiff to read the exami- . javing 1 

nation of the defendant Murray taken before the com miſſ- his anſwer ſet 
ſoners, becauſe the anſwer having ſet up a different right to 'P 338 
the annuity from what he had before inſiſted on in his exa- — ho 
mination, the examination may in ſuch a caſe he read to what he had 

ſhew the contrariety and inconſiſtence between the anſwer of _ 
the defendant Murray, and his examination taken before the before the 


commiſſioners. | | com 
| the court l- 


| lowed the latter to be read to ſhew the certainty 


[ 416 ] 
Casr 148. 


February 20, 1746. Lyon and Lady 

Catherine his wife, one of the daugh- 5 
ters of the late Marquis of Carnarvon, >Plantiffs. 
by Lady Catherine, now Marchioneſs 
Dowager of Carnarvon, — 


The Duke of Chandos and others, Defcnlania; 


IN a ſettlement made previous to the marriage of the late On : ſettle- 

Marquis of Carnarvon, there was a term of one thouſand M*2 previous 
years created, which was declared to be © upon truſt in caſe the tru 4 
* the Marquis ſhould have no iſſue male by Lady Catherine term was, in 


„ Tallmaſh, and that there ſhould be iſſue a daughter or band mou 
daughters, then the truſtees ſhould out of the profits of have no iſſue 


the manors, &c. or by ſale, mortgage, or other diſpoſition male, and 


* thereof, for the term of one thouſand years, raiſe for the 33 


x portion of ſuch daughter or daughters, if one, 1 5000l. if ters, &c. to1aiſey 
05 25000/. to be paid to ſuch daughter or daughters da _—_ 
a when they ſhould reſpectively attain twenty-one years, or 10 be re = 
be married, which ſhould firſt happen.” 57 | | them when 
twenty-one or married, but not to be raiſed till after the death of their grandfather. The father 


they attain 
died, and left iſſue two daughters only, the grandfather ſince is dead; the bill is brought by the 
Plaintiff in the right of his wife, one of the daughters, for 12500]. with intereſt for the ſame 


lrom- the time o the marriage. Lord Hardwicke held the portion veſted on the marria 


(pou the words of the ſettlement, and that intereſt was due from the time of the martisge. 6 


By 


7. 
: after the death of the duke of Chandos, and therefore the 


. Plaintiffs were not intitled to the portion or intereſt thereon 
in his lifetime; and cited the caſe of Brome . . 


very reluc- 
tantly raife 


Portion; or 


p 2 & © 8 


0 


Cuſes argue and. tered" IP. 
By the as a maintenance was * er dit © 


* of the marriage, but not to be raiſed till after the ; 


death of the late Duke of Chandos. 
The Marquis of Carnarvon died tree veils after the 


marriage without iſſue male, and left two daughiters, the 


plairttiff Lady Catherine, and Lady Jane Bridges. 


On the roth of January 1743, the plaintiffs intermarried, 
and thereupon Mr. Lyon, in' the right of Lady Catherine, 


beeame entitled under the ſettlement above mentioned to the 


ſum of 12500/. and they have brought their bill for this ſum, 
with intereſt for the ſame from the time of the marriage. 


pon the gth of Auguſt 1744, the late Duke of Cha 
dos died. 


Lord Chancellor upon the opening of the caſe for the 


| plaintiffs thought it very ſtrong in their favour, and there. 


fore put it upon the def council to ſtate their __ 


tions. 
Mr. Born, NES" for the 3 inſiſted, 28 this & 


a reverſionary term, that did not take effect in poſſeſſion till 


2 P. Vns. 484. 


In the preſent caſe the ſame cireumſlance as in that, an 
intervening eſtate for life in the late duke of Chandos, which 


did not drop till ſeveral months after the marriage, and the 


portion too directed to be raiſed out of the rents and profits, 


which ſeems” to ſhew the intention of the parties that no in- 


tereſt ſhould be paid till after the-death of the duke, as he was 


during his life intitled to the rents of the eſtate charged with, 
the portion. 


Mr. Noel of the ſame ſide aid, the GR directs that 


the maintenance of the daughters ſhall not be raiſed till after 
the death of the late duke, and therefore it cannot be pre- 


ſumed the parties intended the capital of the portion ſhould 
be raiſed till the term took effect in poſſeſſion by the death of 
the late duke; he cited Evelyn verſus Evelyn, 2 P. Vn. 


SAT: to ſhew that though no time was limited for payment 


the portion, yet the court would not raiſe it out of a 


reverſionary term, as the daughters were fo very young. 


Lord Chancellor. I am in general extremely unwilling to 


1 aten the authority of this court in raiſing portions or in- 
| tereſt . 9m them out of — þ terms, and therefore 


- wherever 


abs 


* 


in the Time of Lord Chancellor Hardwicke. 


- wherever caſes have been brought before me to raiſe them 
upon conſtruction or implication only, I have always refuſed 
to do it. But in the preſent caſe the truſt of the term is ſo 
penned, that I cannot avoid decreeing it to be raiſed. U 
the firſt part of the term the great object is, that this is to 
be raiſed. out of a reverſionary one. It is plainly put in 
the power of the marquis of Carnarvon the father, to raiſe it 
out of the reverſionary term, if he thought proper: if the 
marquis had died, and the duke of Chandos, it is not con- 
| troverted on the wording of this ſettlement, but that the 
truſtees might raiſe it even in the lifetime of the jointtreſs. 
Then the only queſtion is, Whether it could be raiſed in the 
lifetime of the duke of Chandos? Nee 


It has been inſiſted, that though there are no words to 
ſuſpend it, yet by implication the raiſing of the portion ought 
to be poſtponed till his death, by the rules of the court. But 
| what warrant has the court to inſert by implication and con- 
firuftion what the parties themſelves have not expreſſed ; for, 
2s they have ſaid, it may be raiſed in the lifetime of the mar- 
quis and jointreſs, and have ſaid nothing to ſuſpend it till 


rius. It makes it ſtronger too, w 
the parties had in comtemplation the death of the duke of 
Chandos. An argument was drawn in favour of the de- 


intereſt upon 
them r 
reverſionary 
terms, eſpe» 
cially upon 
conſtruction 
or imp.ication 
only. 


[ 418 ] 


| after the death of the duke; expreſſ unius oft excluſio alt- 
hen in the very next clauſe, _ 


fendants from the clauſe relating to maintenance, which is 


dot to be raiſed till after the death of the late duke, and ſup- 


ported by the caſe of Brome verſus Berkley. It was faid, 


as it is not to be raiſed in the lifetime of the duke, therefore 
| the portion ſhall not. In that caſe there were no words to 


that do govern it, and intirely diſtinguiſhable from 
the caſe of Brome and Berkley, becauſe there is no power 
there of raiſing it in the lifetime of the jointreſs.*® Though 
it is not uſual for conveyancers, and they are extremely cau- 
nous of raiſing portions for daughters in the father's lifetime 


ä P34 


. Upon a marriage ſettlement lands are limited to the uſe of the beo 
and wife for their lives, remainder to the firlt and every other ſon in tail, an 


| daughters, payable at twenty-one, or marriage, which ſhall firſt happen, and 
| Out of the profits to pay 100l. per ann. for maintenance; the firſt payment of 


into poſſeſſion : the huſband dies without iſſue male, leaving a daughter, and a 
wife who is jointured, in the premiſes ; the portion ſhall not be raiſed in the 
mother's lifetime, becauſe the maintenance, which is naturally to precede the 
portion, is not to be paid till the truſteces are in poſſeſſion, Brome verſus 
Berkley, 2 P. Wms. 484. COT e 9 5 

Vox. III. Cee vithout 


0 


* 


that maintenance does in its nature precede the portion, and 


govern the conſtruction, but in this here are expreſs words 


in default of iſſue male of the marriage, to truſtees, in truſt to raiſe 2 zool. for 


the maintenance to commence after the eſtates of the truſtecs ſhall have come 


venanted that 


8 r 4 nay” 5 , 

386 5 2 1 Caſes argued and determined” 1 
„Veichout his conſent ; yet Whore! thers are Great eſtates, . 
wdcdommonq to direct that upon the death of tie father the por. 


Fgrandfatherg and not ſuſpend the raiſing them till after tuo 
fes. To conſtruc this ſettlement otherwiſe, I muſt inf; 
| Vords, and go'by implication only, when there is an expreß 
Aire ten tb raiſe it every in me ift 
fel, if he thought fr. 

I am of opinion therefore the portion veſted on the my. 
| 8 of lady Catharine, from the wards of the ſettlement, 
C 419. ] and that intereſt was que from the time of the martixg! 
| and his lordſhip decreed it to be raiſed at four per cent. ac, 
| . t to be raiſed at four per cent. ac. 


_Casz 149- 2 Lee verſus Cox and D'aranda, February 2 37 1 746. 


"PHE queſtion in this cauſe aroſe upon the covenants in 4 
1 : deed, previous to the marriage of the defendant Martha 


Cox with her firſt huſband Charles Henry Lee. 


* 2 
1 $ e 


x. previous to 
his marriage 
with D. co- 


will, or by ſome good affurance in the law, grant to P. or E. D. the mother, or her cxecutory 
Kc. in truſt for D. and for her ſeparate uſe, 1000]. to be paid to D. after his deceaſe; and iy 
caſe he ſhould not by will or otherwiſe aſſure to D. the 10001, then his executors, &c, ſhall 
within fix months.after his degeaſe pay D, the z000], L. is dead without making any will or 


| deed in regard to the 1009]; D. is not entitled to the 1000], and the diſtributive ſhare like, 


wiſe of L. 's perſonal, eſtate, being meant only to fecure a proviſion for the wife, without ay 
intention of the huſband to leav* it as a debt, QTR - 3155 

In conſideration of the intended marriage, and of the 

marriage portion of Martha D'aranda, and for the making a 

% proviſion for the ſaid Martha, Charles Henry Lee doth 

„ covenant that he will in his lifetime, either by his laſt wil 

: or by ſome and ſufficient aſſurance in the law, grant 

„to Martha or Elizabeth D'aranda the mother, or her en- 

* ecutors or adminiſtrators, in truſt for the ſaid Martha, 

and for her ſole and ſeparate uſe, 10001. to be paid to the 

« ſaid Martha after the deceaſe'of Charles Henry Lee, in cal 

“ ſhe ſhall ſurvive him. 8 ; 


« And in caſe Charles Henry Lee ſhall not by will u 


& otherwiſe in his lifetime aſſure to Martha the ſaid 1000l, 
* that then the executors or adminiſtrators of Charles Henry 
„ Lee, ſhall, within the ſpace of ſix months next after the 
„ deceaſe of Charles Henry Lee, pay to Martha D'aranda 
* the ſum of 10001, to and for her own uſe and benefit.“ 


Mr. Lee is dead, without making any will or deed, : 
purſuance of his power with regard to the 1000/. - 


of the marquis him. 
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tn the Time of Lord Chancellor Hardwicke. 
Mr. folicitor-general for the plaintiffs, the children of the 


he knew he ſhould leave! 
nder the ſtatute af diſtributions. That the court always 
leans ou double proviſions. He cited Wilcocks ver ſus 


purchaſe lands of 200l. a year, and ſettle them for the join- 
ture of his wife, and to the firſt and other ſons of the mar- 
nage; he purchaſes lands of that value, but makes no ſettle- 
ment, and on his death the lands deſcend on the eldeſt ſon ; 

on a bill brought by him for a ſpecific performance, lord 
Cowper decreed the lands deſeended to be a ſatisfaction of 
the covenant. This is a caſe of real eſtate, but Blandy 


inteſtate, and the wife's ſhare on the ſtatute of diſtributions 
comes to more than the 650%. this is a ſatisfaction. The 
perſonal eſtate in the preſent caſe amounting to 2300l. is 
more than ſufficient to ſatisfy the covenant in the deed, and 


therefore ſhall be deemed a ſatisfaction; and the caſe of 
Blandy verſus Widmore is in point, for either the huſband 


in his lifetime, or his executors or adminiſtrators might pay; 


ſo that the covenants afe not broken by the huſband's dying 


inteſtate, as his adminiſtrator may within ſix months'per- 
_ 8 W | 8 


Mr. attorney- general for the defendant Mrs. Cox: The 


WH rule upon the ſtatute of diſtributions is, that the debts muſt 
be firſt taken out, before the clcar perſonal eſtate can be ſeen, 


clude: her: the contract does not mention the caſe of an in- 
1 He cited the caſe of Oliver verſus Brickland, 


Widmore, the wife was adminiſtratrix herſelf, and could im- 
mediately apply the perſonal eſtate of her husband, but the 
G&fendant D'aranda, the mother of the defendant Cox, is 
zdminiſtratrix here durante minore ætate of her d 4ughter, 


welyemonth after the inteſtate's death. 


defendant Martha Cox by ber firſt huſband inſiſted, that. as 
tl een $0 pay. del Ihe e 
hae both the 1000“/. and her thare of his perſonal. eſtate 


Wilcocks,' 2 Vern. 558. A. coyenants on his marriage to 


Is t» re any grounds ſo ſay, that the husband did intend ſhe 
ſhould not have the diftribution which he knew the law would 
give her? There is nothing upon the face of the deed to ex- 


teſtacy, but if the husband ſhould not direct it to be raiſed, 

confiders' it as a debt, and ſhe may claim her diftributive ſhare 

of his perſonal eſtate in another right, under the ſiatute of i 
ecember 3d, 1732, before ſir Joſeph Jekyll, where the pro- 


viſion for a- wife, and a diſtributary ſhare of the husband's 
perſonal eſtate, were decreed to her. In Blandy verſas 


and therefore the perſonal eſtate could not be applied till a 


ee Mr. 
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verſus Widmore, 2 Vern. 709. and 1 P. Vn, 324. is of 
perſonal. eſtate: one covenants to leave his wife 650.” he dies 


\. ) o , * — * by | * 
3 "= 18 , os * ! „ 
| "Cafes argued and determined 


Mr, Brown council of the fame fide. The. husbang | 

On leaving it to the adminiſtrator to pay is not a performance of 

L 421 } the covenant, but a neglect in him, becauſe it would hae 

been much more beneficial if he had raiſed it in his lifetime, 

as it would have been to her ſeparate uſe, diftin& from her 

ſecond husband, the event which has actually happened. If 

the adminiſtratrix here was at liberty to pay within ſix months 

it would be like the cafe of Blandy verſus Widmore ; but 28 

it cannot be paid till after the fix months are expired, it is 3 

| N the covenant, and ſhe ought therefore to have 
t E g N # " * 


Lord Chancellor. I am of opinion upon the ſtrength of 
the authorities which have been cited, that the defendant 
Martha Cox is not entitled to the 10000. and the diftributive 
ſhare likewiſe of Charles Henry Lee's perſonal eitate. I am 
of this opinion too from the reaſoning of the thing: it is natural 
to think this was only to ſecure a proviſion to the wife, with- 
out any intention of the huſband to leave it as a debt. I go 
likewiſe upon the foundation of the court's leaning againſt 
double proviſions, and double ſatisfactions, in ſuch a caſe 

they conſider the intention of the parties; for where it is left 

ta ariſe out of his eſtate after his death, and meant only to 
| fecure a proviſion for the wife, the court will regard it in no 


The court have There have been caſes that are ſtronger, where the court 
conſidered a has conſidered as a ſatisfaction for a debt to an eldeſt ſon, 2 
e orgs proviſion for him out of real eſtate, and would not draw out 
atisfation for Of the perſonal eſtate to the prejudice of the widow, and 
a debt to an el- younger children, a ſum of money which would be a cuble 
e - _ n proviſion for ſuch eldeſt ſon, and this was the ground ot the 
out of the per- determination in the caſe of Wilcox verſus Wilcox. The 
ſonal eftate, council for the defendant Mrs. Cox obſerved upon the cove- 
bes ® ay e's nants, that the original intention was the huſband ſhould in 
fon for him, to his lifetime ſet apart this proviſion for the wife. If there were 
the prejudice of any words in the deed which confined it to this ſenſe, it would 
younger be very ſtrong in favour of the wife, becauſe at his death it 
Rs would then have been a breach of the covenant, and within 
the caſe cited by Mr. attorney-general. But the covenant 
not ſo, for it is a power of leaving it by will, or letting her 
| take it out of his eſtate after his death. In caſe Charles Hen- 
Lee ſhall not by will or. otherwiſe in his lifetime aſſure i 
Marths 1000. that then the executors or adminiſtrators of 
Charles Henry Lee ſhall, Sc. (Vide the wards before} 
There is no breach of the covenant therefore, and no oy 


* 
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in the Time of Lord Chancellor Hardwicke. 389 
tion on the huſband to perform it in his lifetime, and he has | 422 
r a perſonal eſtate more than ſufficient to ſatisfy the oo“. 
Is this then a ſatisfaction? I am of opinion it is; and it The fatute of | 
has often been ſaid, that the ſtatute of diſtributions, is e 1 
the legiſſature's making a will for a man, if he makes none — . 
for himſelf. The caſe of Blandy verſus Widmore is exactly for a man, it he | 
in point, and though more fully ſtated in 1 P. ms. yet it pokes none tor | 
is to the ſame effect in Vern, Lord Cowper took the covenant FC... p ; I 
not to be broken, becauſe the wife was adminiſtratrix, and vj 
had it in her power to pay herſelf. The material thing too 
| in the preſent caſe is, that the covenant was not broken at 
the huſband's death. It has been ſaid that the perſonal eſtate 
need not be diſtributed till a twelvemonth after the huſband's 
death; no more it need not, but the adminiſtratrix might 
notwithſtanding have paid the 1000. if ſhe pleaſed, within 
fix months. It has alſo been ſaid, the defendant Cox not 
| being of age, the mother has taken adminiſtration durante 
| minore tate, and therefore differs from Blandy verſus Wid- 


1 * 
- 
>. 


more, becauſe the defendant Cox cannot pay herſelf as ſhe is 
ut the defendant D'aranda, the mother of the defendant Though the me- 


Cox, took out adminiſtration as guardian only during her ON: ; 


daughter's minority, and from the moment the daughter during her 
comes to the age of ſeventeen ſhe is ipſo facto adminiſtratrix, or, per de 
and is ſo conſidered by relation from the beginning, and con- ne 
ſequently is not diſtinguiſhable from Blandy verſus Widmore, comes to the 

As to tlie caſe before fir Joſeph Jekyll, it is clearly diſtin- fe f inte de 
guiſnable; for there the covenant was to lay out a ſum of adminiſtratrix, 
money as a proviſion for the wife in two years in the lifetime adde counder- 
of the huſband ; the two years lapſed without any thing done my 2, ane 
of that kind, and therefore was a plain breach of the cove- ing. 
| nant, Whether Blandy verſus Widmore be properly ſtated 

or not in Vernon, yet this is truly within the reaſoning of 
that caſe, and it would be the ſtrangeſt thing in the world for 
| a court: of equity to determine upon ſuch nice diſtinctions, 

and very flight arguments, which would never ſtand witli the 
reaſon. of mankind without doors. 


| Lord Hardwicke declared, that the defendant Martha Cox 
is not entitled to a diſtributary ſhare of her huſband's perſonal 
_— in caſe it ſhall amount to no more than the ſum of 


eadman verſus Palling, February 27, 1746. 4. 8 


& 150. 


PHE plaintiff's grandfather by his will gave to the lain- A bill brought 
1 | plain- ili brough 
* tiff®s late mother, then the wife of Thomas Steadman, teren 2cavi- 


eſcence of five 
and years, aud aſter 
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: a > ih WWW 
n 


i ' | (Cafes i ala ws 
. y a mother's * and r ſeyeral hauſes in Yarmouth ; 15 Li 1227. \ The 


denth againſt - mas Steadman, the. plaintiff's father died inteſlate, leavin 
1 Elizabeth his IN” and the plaintiff and Elizabeth Stead? 
leaſes aide, “ man his only children very young; the mot her took” out 800 

unduly obtained miniſtration, and being ſeiſedof ſuch real eſtate, and po- 
wy account of ſeſſed as adminiſtratrix alſo of a conſiderable perſonal eſtate, in 


His father's — 17 1728, ſne married the defendant William Palling; on the 


wage" h of Auguſt 1728, articles of agreement were entered into 


be paid his full between the defendant and the plaintifP's mother, whereb 
ſhare thereof: Elizabeth Steadman *“ did give and grant unto William 


— qa « Palling during her natural life, the intereſt of all her mo- 


perſon immedi- © ney,” and the rents of all her eſtates, and this for the 


| ately upon his (6 maintaining the houſe, and educating our children, until 


coming of age 


dee 6 er „Thomas Steadman and Elizabeth Steadman, ſon and 
cumſtance io daughter of the above Elizabeth Steadman, ſhall come of 
create a ſuſpici- 2 full age, or be married, which ſhall happen firſt, ti:en the 


on of unfair- 


neſs, but as fai Thomas or Elizabeth ſhall receive their juſt portion 
there is no par- «-of 23000 or eſtates as is or ſhall he due to them as lawful 
ticular impoliti- cc hir to their fatber; but if it ſhould ſo happen that the 


on charged 


through means ſaid Elizabeth Steadman ſhould die before the above chil- 


of the defen- © dren come to their ſeveral fortunes, then ſhe may diſpoſe 
on, not de. ol all her eſtates and fortunes as the ſaid Elizabeth ſhall 


would not de- 


termine the 6 * think proper. 
| queſtion as to 


the unfairneſs At the dinning of the 5 Elizabeth beta agreed 
of the releaſes, to pay to William Palling 500/. on the day of marriage for 


— — her portion, which is to remain in the hands of William 


- account of the | Palling during his natural life, and after his deceafe, i 


father's perſonal © there be no heirs lawfully begotten by William Palling 

eltate only. (4 upon the body of Elizabeth Steadman, then the 5001. to 
0 s return to the faid Elizabeth, or her heirs, and the very 
“ to have no claim to Palling's real eſtate. | 


The articles were drawn by the defendant, and of his 
writing, and the plaintiff's mother took no advice thereon, 
nor laid them before council. 


On the 22d of February 1730, the plaintiff's nde 
made her will, and gives to Elizabeth Palling (the plaintiff 
mother) all her eee, goods, &c. bonds, mortgages, 
„s᷑ſecurities for money, and all other her perſonal eſtate to 

e be ſold and diſpoſe of by ſuch parcels, and at ſuch times, 

c and in ſuch manner, as ſhe fhall think fit, and out of the 

* money ariſing by ſale thereof to pay her debts, and the ri- 

% fidue thereof ſhe wills ſhall be equally paid and divided, to 


| 0 42 4 ] and between Thomas Steadman and Elizabeth Steadman 


1 78 two o grandchuldren, at fuch time as they ſhall ſeverally 
n When attwi 


” f'4 . 
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in the Nut of Tord Chantdllor Hardwicke. 


 *attain-their reſpective age of twenty-one, or ſooner, if my 
« daughter ſhall think fit, and appoints her daughter ſole 


1 r Y 1+ 5 475 4 Th on of Wet 7133189 = en 
The mother of the plaintiffs proved the will, and ſhe and 


the defendant poſſeſſed the teſtatrix's perſonal eſtate; the 


- 


. 
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plaintiff's ſiſter died inteſtate, and the plaintiff claims a moi- 


The plaintiff came of age on the roth of June 1737, but 
no inventory was ever exhibited in the Eccleſiaſtical court of 
his father's perſonal eſtate, and no account thereof laid before 
bim by his mother, but ſhe repreſenting that his ſhare 
amounted to no more than 540l. of his father's perſonal eſtate, 


| and to Gol. only of his grandmother's, he was prevailed on 


ten days after he came of age to ſign two ſeveral releaſes to 
the defendant for the 540/. and the 60/. Elizabeth, the 
plaintiff's mother, had five children by the defendant, but 


they all died under age in her lifetime, and in 1742 ſhe died 


herſelf, „53 A 
The bill was brought to ſet aſide the releaſes as unduly 


gained, and for an account of the plaintiff's father's and 


grandmother*s perſonal eſtate, come to the hands of the 
plaintiff's late mother, and that the defendant may pay the 
plaintiff his full ſhare thereof, and that the 5001. agreed by 
the articles to return to the plaintiff's mother or her heirs, 


may be ſecured for the plaintiff's benefit, and that he may be 


let into the poſſeſſion of his mother's real eſtates. 
The gefendant inſiſted, that as he had children by Eliza- 


beth born alive, he is by the courteſy of England intitled for 


life as well to the real eſtate his wife was ſeiſed of in fee at the 


time of the marriage, as to the real eſtate which after her 


marriage came to her, and of which ſhe died ſeiſed in fee. 
He further inſiſted, that by the articles, the reverſionary in- 


tereſt ex pectant on the defendant's death in the 500. veſted 


in the defendant's children, and that he as adminiſtrator and 
repreſentative of the laſt ſurviying child, is intitled to the 
principal of the 500/. He inſiſted too both the releaſes were 


executed in the preſence of the plaintiff's own attorney, and 


that the plaintiff acquieſced in the account, and never com- 
Plained of it till after his mother's death, being above five 
years, and therefore the account ought not now to be 


Mr. attorney-general for the plaintiff inſiſted he was im- 
poſed upon by the defendant, and that the two releaſes were 
unduly obtained, and drawing him in to execute them juſt af- 
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es argued and determined 


| ter he came of age, is ſuch a ſtrong badge of fraud, a Coun 
of equity will ſet them afide. That the articles were draun hy 
the huſband himſelf, without allowing the wife to conſat 


with any perſon ; and as he has expreſsly excluded her from 
his rea] eſtate, it is therefore natural to ſuppoſe, ſhe intended 
to exclude him from any part of her real eſtate ;' and that he 
cannot in point of law be tenant by the courteſy, becauſe the 


articles have given him during the coverture the-eſtate of the 


wife for his life, and ſhe has only a remainder, and a hu. 
band can only be tenant by the courteſy of ſuch eſtate as the 


wife is ſeiſed of in on at the time of the marriage. 


That as to the 5000. as the deed is drawn inaccurately, by ; 


perſon not converſant in the law, the court will put ſuch 


ſenſe upon it as is moſt agreeable to the intention of the par- 
ties ; and it cannot be preſumed they meant any thing more 
by the words, or her heirs, than her children... That the 


- plaintiff is entitled to a moiety of his ſiſter's ſhare under th; 


given juſt after his mother's ſecond marriage, upon an ac- 


_ grandmother's will; for he inſiſted that it was a veſted legacy 


in her at the death of the teſtatrix, and the time of payment 
was only poſtponed to twenty-one, and therefore traſiniſſibl 


to the plaintiff as one of her next of kin. 


Mr. ſolicitor-general for the defendant. The releaſe ny 


count ſettled between the plaintiff and his mother, and the 


defendant very prudently declined meddling with it, as he 


knew nothing of her firſt huſband's affairs; and the plaintiff 


acquieſcing all the mother's lifetime for five years together, 
is ſo ſtrong in the defendant's favour, that the court will not 
oblige him to open the account. As to the queſtion, Whe- 


ther the defendant, notwithſtanding the articles, is intitled to 


be tenant by the courteſy ? he ſaid, the articles only intended 
to ſecure the profits of the wife's real eſtate and intereſt of 


her perſonal, to maintain the houſe, and educate their chil- 


E dren ; and therefore both the real. and perſonal were blended 
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together as one fund; and there is no proviſo that the hul- 
band ſhall depart from his right, which in conſequence of the 
marriage he is intitled to by operation of law. As to the 
Fool. the contingency was, if there ſhall be no children 
begotten ; but as there were ſeveral children who lived many 
years, it veſted in them, expectant upon the death of the fi- 
ther, and is ſuch an intereſt as was tranſmiſſible. But if he 
is not entitled as their repreſentative, yet the defendant has 1 


juſt claim to it in his own right, for with regard to perſonal 


of the wife's diſpoſition, and that muſt be the defendant, for 


eſtate the word heir means that perſon who takes for want 


as 
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W her hülband, he is by the civil law conſidered as the heir, 
and is the perſan likewiſe who takes under the ſtatute of diſ- 
tributioris. As to the queſtion, 7 8 the grandmother's 
will, he iffiſted, — to the rules of the court, the le- 
gacies to the plaintiff and his fiſter did not veft till twenty: 
one; for the teſtatrix rodrm ictu gives and directs the time of 
payment, for it is not by the words an expreſs gift till 
twenty-one to the grandchildren; being given in tlie mean 
time, until they come of age, to their mother. 


Jord Chancellor. There are ſeveral demands compriſed: 
in this bill. Same relating to the N eſtate of the plain- 
tis father, and ſome of his grandmother, and ſome to the 
teal eſtate of his mother, and like wiſe to what he is entitled at 
the death of the defendant; and this ariſes upon the con- 
ſtructiom of tlie articles, which will depend firſt on the 
plaintiff's equity to be relieved againſt the releaſes given by 
him at his coming of age. The caſe ſtands in a good deal of 
| obſcurity with:regard: to the demand of an account of his fa- 
ther's perſonal eſtate. , The father died in 1727, ſeven years | 
after the widow intermarries with the defendant her ſecond 4. = 
huſband; and articles are entered into at that time, Nothing ; 
more was done till the plaintiff came of age in 1737, when 
A few days after releaſes are executed, conſequently. obtained 
from him immediately upon his coming of age; this is al. 
ways a circumſtance which gives the court a ſuſpicion of the 
unfairneſs” of ſuch releaſes, and there is no proof at all of any 
| account ſettled at the time, or of any account in writing laid 
before the plaintiff of his father's or grandmother's eſtates : 
but only the defendant in the ſchedule to his anſwer fays, it 
amounted to a groſs ſum in the whole of 5407. and 60/. At 
the time of the father's death he left a widow and two chil- 
dren why then was not an inventory kept by the mother 
his executrix, for it is a great imputation on executors or ad- 
miniſtrators that no inventory is kept, or account delivered in ( 427 ] 
to children wheri they come of age. It is true, with reſpect 8 
tothe defendant, there is no particular impoſition or fraud 
charged through his means, for he did not interfere at ally 
but left it to the plaintiff's mother to ſettle accounts with him 3 
and. the plaintiff beſides acquieſed for five years after the r 
leaſes, and until after his mother's death, without ever maki 
any objections to the fairneſs of this tranſaction, which af- 
| fords a preſumption that the plaintiff did not think himſelf 
t %phieved. But it appears doubtful, whether the plaintiff 
had wy allowance for what he was intitled to, on the ſhare 
oc bis fiſter under the grandmother's will. The latter words 
Vol. III. Vd d | relied 
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relied on in the releaſe, to ſhew the plaintiff intended to dil. 
charge the demand he had in right of his ſiſter, are too gene- 
ral to be applied to this particular demand of the plain- 
tiff, and the releaſe muſt be confined ſecundum ſubjc- 
tam materiam, and ought not to be extended further. 
What IJ am inclined to do, is to direct the maſter to take 
an account of ſuch parts of the perſonal eſtate of the plain- 
tiff's father, as the wife was poſſeſſed of at the time of her 
intermarriage with William Palling only, for it would be too 
hard to extend it as far back as to the death of the firſt huſ. 
band; and think it right there ſhould be this inquiry before 
F ſet aſide the releaſes, for though there are circumſtances 
that induce ſuſpicion, yet are not at all ſatisfactory to ſhew 
there was any fraud in the defendant. 3 
The next queſtion is as to the grandmother's eſtate, and 
_ alſo in regard to the plaintiff's; ſhare as the repreſentative. of 
his fiſter. This is a very doubtful point. 
If a legacy be The rule and diſtinction is, that if a legacy be deviſed to 
deviſed gene- one generally, to be paid or payable at the age of twenty-one, 
rally to be paid or any other age, and the legatee die before that age, yet this 
nes Hh die is ſuch an intereſt veſted in the legatee, that the executor or 
before, yet it is adminiſtrator may ſue for and recover it; for it is debitum in 
3 præſenti, though ſolvendum in futuro, the time being an- 
gate, that the next to the payment, and not to the legacy itſelf. 


executor may *© _ POLITE $154 pH 
ſue for it, and recover it, for it is debitum in præ ſenti, though ſolvendum in futuro. 


If a legacy be But if a legacy be deviſed to a perſon at twenty one, or 
. deviſed to A. at if or when he ſhall attain the age of twenty · one, and the le- 


twenty-one or 


when he attains gate dies before that age, the legacy is lapſed. 


wenty- o d 
: [ 42 8 ] It has been truly ſaid by the defendant's council, that 


he dies before, there is no bequeſt made to the grandchildren, but what is 
it ig lapſed. contained in the direction of payment, L 


The refidue di- The reſidue. thereof I will ſhall be equally paid and 
any" to de © divided to and between my two grandchildren at ſuch time 
wen his „ as they ſhall ſeverally attain their reſpective ages of twenty- 
_ 8 one, or ſooner, if my daughter ſhall think 8 
ren, at ſuc | | 5 | ; 7 | 
cp anon” If it had reſted upon the words, at ſuch time as they ſpall 
| twenty-one, or ſeverally attain twenty-one, I ſhould have been of opinion 
ſooner, if his for the defendant that the legacies did not veſt till then, and 


gt er that it would have been the ſame thing as if the teſtator had 
or ſooner; hs, 1 5 I give it them at the age of twenty-one. But whe is 
make it a veſted the meaning o iy? , 7 yghter 
ede the meaning of th tefltrin's laying 7 Jane, if m7 dig 
tranſmiſſible. | | 
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in the Time of Lord Chancellor Hardwicke. 

foall think fit, not to hinder the legacies from veſting ; but 
ſhe confidered her daughter as the natural guardian of her 
| children, and left it to the mother's difcretion to accelerate it, 
if ſhe thought proper. And as the teſtatrix, by the whole 
tenor of her will, has left the mother a truſtee only for the 
| children, without giving her any power over the capital of the 

legacies, I am of opinion the legacy veſted in the ſiſter of the 
plaintiff at the death of the teſtatrix, and tranſmiſſible to him.. 
| As to the point of tenant by the courteſy, all the arguments of 
| the huſband's ſtanding ſeiſed for the ute of the wife under the 
agreement previous to the marriage, muſt be laid out of the 
caſe, becauſe it is merely executory, and an agreement to be 
carried by this court into execution, CL Poe Re 


Elizabeth Steadman doth give and grant unto William 

« Palling, during her natural life, the intereſt of all her 

| « money, and the rents of all her eſtates, and this for the 
| & maintaining the houſe and educating our children until 
« Thomas Steadman and , Elizabeth Steadman, ſon and 
« daughter of the above Elizabeth Steadman, ſhall come of 
« full age, or be married, & c. OE >; 


The ſcope and intent of the articles was only to regulate 
the whole eſtate of the wife, in right of her firſt huſband, as 
well the produce of the perſonal as rents of the real, for the 
| maintenance of the houſe and education of their children; 
and the words ſhew it intended to compriſe the ſhare of the 
wife's children likewiſe till they arrived at tweaty-one, but 
the eſtate given to the wife was to determine upon their com- 
ing of age. In ſhort this is nothing more than a contract, in 
what manner the ſeveral funds ſhould be applied of which their | 
etates conſiſted, and was never intended to abridge the huſ- 429 
band's rights by law; and therefore I am of opinion the de- 
fendant William Palling is intitled to be tenant by the courteſy 
| of the eſtate his wife was ſeiſed of at the time of the marriage, 
and likewiſe of the real eſtate which came to her after the 


As to the 5ool. Elizabeth Steadman by the articles 
zereed to pay to William Palling, (vide the words before.) 
The firſt queſtion (in order to determine the meaning) is, 
what the parties underſtood by the word heirs. Moſt cer- 
| tunly, they intended children by it throughout the whole 

articles, for in a former part of the articles, the words as 
is WW /oroful beir to their father are uſed in this ſenſe. And 
* after his deceaſe, if there be no beirs lawfully begotten 
Ss « by William Palling upon the body of Elizabeth Steadman, 

i Da ſhen 
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de argued and determined. 


L then the 13 to return to the ſaid Elizabeth ar ber heirs, © 
theſe heirs of the body ? Children, and it would 


make it all void, if I was to conftrue it according to the 


What are the 


legal ſenſe, for that would be heirs. in_infinitum. The 


meaning of the words, after his deceaſe if there be no heirs 
Iawfully begotten, &c. is, if there be no children in being 


and exiſting. of their two bodies at the time of the death cf 


William Palling. then the 5ool. te revert to the ſaid Eliza. 


beth or. her heirs. But the defendant's counſel ſay, the 


words to Elizabeth or her heirs mean, it ſhould go to Eliza. 


beth if living at the huſband's death, but if dead in his life. 


But I am of opinion, fey ule the words, or her heirs, in 
the ſame ſenſe as when before, they mention them as heirs 
to the father, and mean children throughout the agreement, 


Lord Chancellor made the following order: © Firſt, That 
< the plaintiff's bill, ſo far as it ſeeks to exclude the defen- 
c dant from being tenant by the courteſy of his late wife's 
<« real eſtate, and likewiſe ſo far as it ſeeks any account of 
« the defendant's late wife's clothes, which ſhe had at the 
5“ time of her death, be diſmiſſed : and declared, that the 


© plaintiff is entitled to a moiety of his ſiſter's ſhare of the 


<< perſonal eſtate of the plaintiff's grandmother, after the 
% death of his ſiſter; and it appearing that the ſhare 
* amounted to G07. his Lordſhip ordered that the defendant 
« do pay to the plaintiff 3ol. as his moiety thereof: and 
e as to the relief ſought by the plaintiff's bill, to ſet aſide the 
<< releaſe executed by him ta the defendant, and his late 


cc wife, adminiſtratrix of the plaintiff's father, of his ſhare 


<« and intereſt in his father's perſonal eſtate, either in his 


“ own right, or in right of his ſiſter ; his Lordſhip ordered, 


4 that it be referred to a Maſter, to enquire and take an 
c account of what perſonal eſtate and effects the plaintiff's 
ce mother was poſſeſſed of at the time of her intermarriage 
« with the defendant, and the amount thereof at that time. 


«© And his Lordſhip declares, that what ſhall appear ſhe was 


< ſo poſſeſſed of, is to be conſidered as the produce of the 
sc perſonal eſtate of the plaintiff's late father, and ordered 


e that the Maſter do ſtate what was the value of the plain- 
“ tiff's ſhare thereof, to which he was entitled either in his 


4 own right or as one of the next of kin to his ſiſter: and 
ct declared, that according to the true intent and meaning 


of the marriage agreement between the defendant and i 
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in the Time of Lord Chancellor Hardwicke, 87 


« late wife, he is entitled to the intereſt of goo/. thereig 

« mentioned as his late wife's portion, or ſa much thereof 
« as her ſhare of her late huſband's perſonal eſtate amounted 
u to during his life, and that after his deceaſe, the the prin, 

« cipal thereof belonged to the plaintiff; and ordered that 
« the Maſter ſtate how much the defendant's Jate wife's 

« ſhare of her former huſband*s perſonal eſtate Nga 

« to at the time of the intermarnage between her and the 
« defendant. And reſerved the confideration of the relief 
« ſought by the bill for ſetting aſide the faid releaſe, till after 

« the Maſter's report. „ wan beet ods op 

Incledon and others verſus Northcote, March 2, Cas 182. 


| | | 1746. | 5 | . 


61 Henry Northcote, in 1732, intermarried with the tf a father 
| defendant, the only child of Mr. Stafford : at the time of marrics a : 
the marriage both were under age, and therefore no jointure daughter with 
or ſettlement were made by the huſband, nor had he any "> on ty 
portion with the wife, nor any articles entered into, but ſhe though it . 7 
was then entitled, under a ſettlement made by her father on 2 « har K 
his marriage, to 5000. to be raiſed after his death, by vir- pe ences give 
tue of a term of five hundred years, veſted in truſtees, no telief, for 
whereof Sir William Drake was the furvivor, out of part of '*'* eltablihed 


| 4 * now, that a 
her father's eſtate, called the the Stafford eſtate, and the de- bad way 


fendant, Mrs. Northcote, was alſo tenant in tail, expectant diſpoſe of a 
on the death of her father, in lands whereof her grandfather, "© bs 
by the mother's fide, died ſeiſed, called the Kelland eſtate. | 


her term, and 


Mr. Stafford being ſeized of the Stafford eſtate, ſubje to thing ſurviving 
the term for raiſing 5000. mortgaged part of it to Thomas io the wife. 
Troyte and others, for one thoufand years, for ſecuring 


4000“. in truſt for Thomas Ackland, then an infant, and 


| charged it afterwards with the further ſum of 113007. making 


together 5 300ʃ. and before he paid any part of the principal [ * 1 
lum he died, but by will deviſed this eſtate upon truſt to be 
fold, for payment of debts and legacjes, and as to what re- 


mained unſold, in truſt for his daughter in tail, with re; 


Mx. Stafford, at his death, was indebted in the ſym of 
qoool. by band and otherwiſe, over and above 5 zool. ſecure 

by mortgage, which, with the 5000“. charged on the Staf- 
bord eſtate for the defendant's portion, exceeded the value of 
Wat eſtate ; whereupon the truſtees under his will declining 
Pact, the defendant, Sir Henry Northcote, at her requeſt, 
(Ying defirous. all her father's debts and I5gacies ſhouſd _— N 
| | 8855 — tis 
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the truſtees in Mr. Stafford's will, and by Sir Henry 
| Jo | 


| eſtate, and by money advanced by Sir Henry Northcote, the 
_ truſtees paid off 3oo/. part of the mortgage of 5 300l. and 
all the other debts and legacies of Mr. Stafford, except the 


_ cipal and intereſt on the mortgage, by indenture dated the 
| 16th of June 1735, William Kirkham, repreſentative of 


| ſubje to redemption on payment of the 5000). and intereſt; 


as by the will of Mr. Stafford, and by the fame deed, vir 
[ 432 } 


Northcote and his wife, the defendant, were vouchees, and 


upon, by indenture of bargain and ſale, dated the 29th of 


on truſt by the profits or ſale of both eſtates, or any par 
thereof, to raiſe money ſufficient to pay off the incum- 


cies of Mr. Stafford. , 


bond debt of 1050. to Sir Henry Northcote, 


portion; and Troyte and the other mortgagees did aſſign the 


money, and intereſt, 


EE = Cafes argued and determined _ 
Katisfied) did agree to ſubject the Kelland eſtate, togeth 
with the Stafford eſtate, to the payment thereof, and there. 


September 1734, and by fine e Th Henry Northcote 
and the defendant of the Kelland eſtate, both eſtates were, 

rthcote, the defendant, conveyed; to Sir Henry North. 
cote, Francis Kirkham, and the plaintiff, - and their heirs, 


brances on the Stafford eſtate, and all other debts and legs. 


In purſuance of the truſt, | with money ariſing by profits of 
the Kelland eſtate, and by mortgage of part, and ſale of ſeve- 
ral parts of this eſtate, and of a ſmall part of the Stafford 


5o00/. remainder of the mortgage money, and except a 


And for the better ſecuring the 50001. reſidue of the prin. 


the ſurviving truſtee of the five hundred years term, by the 
direction of Sir Henry Northcote, together with the plaintiff, 
&c. aſſigned the truſt term to Thomas Troyte and others, 


and Sir Henry Northcote did thereby extinguith the 50000, 


mortgage term on part of the mortgaged premiſes freed from 
ſuch mortgage, upon truſt for Sir Henry Northeote the 
plaintiff, Incledon, and others, and their heirs, upon truſt, 


Henry Northcote, the plaintiff, &:c. did, in lieu thereof, 
demiſe the other part to Troyte and others the mortgagees 
for ſix hundred years, ſubject to redemption, with the 
other lands comprized in the five hundred years term, fo 
aſſigned to Troyte, &c. on payment of 5000/, mortgage 


Afterwards, by a common recovery, in which Sir Henry 


by indenture of leaſe and releaſe, dated the 29th and goth of 
April, 1740, executed by them, and the ſurviving truſtees ; 
ſuch part of the Stafford eſtate as remained unſold was — 


A 
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cote and his heirs ; and as to the reſt of the eſtate of the va- 
we of 190 00l, to the uſe of two truſtees, for three hundred 


in payment of the debts and legacies of Mr. Stafford, and 


emainder to their daughters in tail, remainder to the ſurvi- 
yor of them in fee. . 1 Hi. N ; 


nd which was of the value of 12000). was by leaſe and releaſe 


lated the 29th. and 3oth of July, 1740, 1 


o a mortgage for ſecuring loool. to the uſe o 
ruſtees, in truſt for Sir Henry Northcote and his heirs. N 


in the Tims of Lord Chancellor Hardwicke. - - | 
i; to a rent of forty ſhillings per ann. to Sir Henry North- 


ſubje to the term to the uſe of Sir Henry Northcote for 
Ife, to the defendant for life, remainder to their ſons in tail, 


And ſuch part of the Kelland eſtate as remained unſold, 


999. 


ears, in truſt for raiſing 1000. by mortgage or ſale, for 
emdorſing Sir Henry Northcote the money he advanced 


That afterwards, by leaſe and releaſe, dated the 20th and. 


uſt of April 1743, the eſtate ſo in mortgage for 10001. was, 


by the mortgagees, and Sir Henry. Northcote, conveyed to 4 


the uſe of Robert Helyar, Eſq. and his heirs, by mortgagee 
for 2000. which was borrowed by Sir Henry Northcote, 
in order to diſcharge the xooo/. then due on the mortgage, 


and the reſidue of the 2000/. was to ſupply ſome particular 
eccafions: of Sir Henry, and by him — 1 

cept only 400. . 

louſe, or ſeat, at Pynes, at the time of his death. 


Sir Henry Northcote having, by the deed of the 16th of 
June, 1735, extinguiſhed the 5000l. for his lady's portion, 
and being ſeiſed of ſuch part of the Kelland eſtate as remained 
unſold, for payment of debts of Mr. Stafford, and being en- 


accordingly, ex- 
which remained with Sir Henry in his 


ed to 1000/7. to be raiſed by the term of three hundred 
ee, out of the Stafford eſtate; and being ſeized of ſeveral 
» nanors and lands in Devonſhire, the inheritance of his an- 
» Wicliors, of the value of zoooo!. did make his will, and a 
r goccil, dated the ſame day as follows: e Hl 
I giveall my eſtate, real and perſonal, unto Robert In- 
e <cdon, and others, their heirs, executors, c. in truſt as 


6 my ſeat at Pynes at my death, that they ſhall ſuffer my 
wife to uſe and enjoy the ſame for ſo many years as ſhe 


Ne 
0 my 


m debts, and ſubject thereunto for raiſing 50007. for 


* to ſo much of my perſonal eſtate as ſhall be and remain on 


[43], 


* hall live; and as to my real eſtate, and alſo the reſt of 
perſonal eſtate, I deviſe it in truſt for payment of all 


f. boch child or children of my body iſſuing, as ſhall attain 


« twenty-on 


e, to be paid to ſuch child or children, if but 


5 3 i | 1 one, 


us ugued and determined 

ee tie, but if more than one, equally to be divided berg 
« them; then, as to my real eſtate, the ſame ſhall remain tg 
« the' uſe of the firſt and and every other fon and ſons of my 
e body, and the heits of the body of fuch fon and ſons; and 
in default of ſuch iſſue, then to the uſe of the daughter 
6 and daughters; and in default of ſuch iſſue, then to the uſe 
of my wife for het life, and appointed Incledon and others 
% executors.” . | as „ 


A codicil to be aunexed to my ill. 9 7 
e tem, my will is, that the truſtees' within named do fel 
<< the Kelland eſtate, ani apply the money ariſing from ſuch 

* fale to the diſeharge of the mortgage due thereon to Ro- 
< bert Helyar, and after thiat is ſatisfied, t& apply ſuch other 

* money ariſing from it, to the diſcharge of the mortgage, 
<« to fir Thomas Ackland's truſtees on the Stafford eſtate; to 

ca the intent that the Stafford eſtate may be free and clear to 

« my dear wife; and after the two mortgages are fully paid, 
«my wife ſhall be intitled to receive the tents of the over- 


&< plus of the K elland eſtate dufing her life, and after her | 


death, to go in ſtrick ſettlethent in the manner I have ſettkd 
« my lands in the body of my will.” 
Sir Henry Northcote, at his death, had'iflue living Stil- 
ford, now fir Stafford Northcote; bis eldeſt ſon, an infant, 
and the plaintiffs Bridget, Maria Northcote, Henry, H 
and Charles Northœote, and was at his death poſſeſſed of 4 
conſiderable perſonal eſtate, conſiſting, among the reſt, of 
chattel, corn, houſehold goods and plate, at his feat called. 
ie, (which was part of the Stafford eſtate) of the value of 
about 12007. over and above the dreſſing plate and jewels uſed 
by lady Northcote in his lifetime, 4T alſo over and aboye 
400l. in caſh remaining at Pynes. 


The defendant” lady Northeote iniſiſts, that (by virtue of 
the clauſe in the will of fir Henry Northcote, wtiereby the 
truſtees are to permit her to uſe and enjoy, for her life, ſo 
much of his perſonal eſtate as ſhould remain at Pynes at his 
. death) ſhe is intitled to the uſe not only of the goods and 

plate then in fir Henry Northcote's dwelling. houſe at Lows 
but alſo to the uſe of the 400l. remaining in the houſe, an 
of all the cattle, ſheep, horſes, corn, grain, and live an 
dead ſtock, upon the farm of Py ne. 


; And that ſhe is intitled; to her own uſe, abfolutely, 10 


many pieces of plate, ringe, diamorids, &c. as her para. 
phernalia. And alſo infiſts, ſhe is entitled to her dowet af 


the Northcote eſtate. 1 


| upon payment of the 50001. to Twyte and others, by ſale of 


in the Time of Lord Chancellor Hardwicke. 


It was infiſted on behalf of fir Stafford Northcote, the ſon 
of the teſtator fir Henry, that the defendant, lady Northcote; 
is not-intitled to the uſe of the 4o0/. or any of the dead or 
live ſtock on the farm at Pynes, nor of any goods, plate or 
perſonal eſtate ar Pynes, other than what was in the Uwelling- 
houſe or ſeat there. And that the plate and jewels," claimed 
as paraphernalia, ought to be applied for the payment of 
the debts of fir Henry Northcote, in eaſe of his hat eſtate. _ 
And inſiſted likewiſe, that lady Northcote having, fince 
the death of fir Henry Northcote, entered upon the Stafford 
and Kelland eſtates, and become ſeiſed thereof for life, by 
virtue of the ſeveral conveyances, will and codicil, is thereby 
debarred from all right of dower of the Northcote eſtate. 
And alſo inſiſts, tha: one fifth part of the 5oo0/. directed by 
the will of ſir Henry Northcote, to be raiſed for ſuch child 
or children of his body as ſhould attain the age of twenty- 


one, doth belong to him in caſe he attains twenty-one, and 


that, in the mean time, his brothers and ſiſter are not in- 
titled to any intereſt for the 5000. or any allowance out of 
the profits of the eſtate charged there with, for maintenance 


and education. 


That in regard of theſe differences and doubts, the truſtees 


| in fir Henry Northcote's will, cannot ſafely execute the truſts 


without the direction of the court, and therefore, that an account 
may be taken of the perſonal eſtate deviſed to the truſtees, 


and applied towards the debts of fir Henry Northcote; and 


that the claim of dower by lady Northcote out of the North- 
cote eſtate, and the other diſputes may be determined by the 
court, and. that the plaintiffs, the younger children of fir 
Henry Northcote, may have a reaſoflable allowance for their 
maintenance and education, till their portions ſhall become 
payable, was the end of the bill. 1 

Lady Northcote, by her anſwer, makes another point, 
that as ſhe has ſurvived fir Henry Northcote, the refidue of 
the term of five hundred years, for raiſing the defendant's ' 
portion, ſhall be deemed to be a ſecurity for one fourth part 
only of the mortgage money, and to fink no more than one 
fourth part of the defendant's portion of 5000/7, but that 
part of the Kelland eſtate, or part of the Stafford eſtate, the 
reldue of the term of five hundred years ſhall be a ſecurity for 
aiſing- the remaining three parts of the defendant's portion; 
and the rather, for that fir Henry Northcote, by his will and 
codicil, hath directed the mortgage of 5co07. on the Stafford 
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402 as argued and determined 

oa eſtate, to be diſcharged by ſale of part of the Kelland eſte, 
to the intent that the Stafford eſtates might be free and cleat 
to the defendant. 3 e 2 e 


Lord Chancellor took a week's time to conſider of the caſe, 
and this day gave judgment. One queſtion is, As lady 
Northcote has ſurvived fir Henry Northcote, whether the 
Sooo. has ſurvived to her as @ choſe in action, or whether it 
ſhall be conſidered as part of her huſband's perſonal eſtate? 
And, I am of opinion, it ought to be taken to be part of 
his perſonal eſtate. The great objection is this, that no 
ſettlement was made upon her, either . on the marriage, or 


ſince, and ſhe has gained nothing out of fir Henry North. 
cote's family, and therefore it is hard this ſhould be taken 
from her. To be ſure, it is a matter of hardſhip, but if her 
father married her without requiring a ſettlement, the court 
carv give no relief, and ſhe might marry tos in expectation of 
dower. - But I rely upon the acts which have been done by 
fir Henry Northcote and his lady, and whether there has 
been a ſufficient diſpoſition of the five hundred years term by 
fir Henry Northcote. Nothing is clearer, fince fir Edward 
Turner's caſe, 1 Vern. 7. * and Pitt verſus Hunt, 1 Vern, 18. 
that a huſband may diſpoſe of the wife's term, or the truſt of 
her term, and prevent any thing ſurviving to the wife. The 
Stafford eſtate coming to fir Henry Northcote in the lifetime 
of lady Northcote, ſubject to the mortgage made by Mr. 
Stafford for 50001. he had a right, in any ſhape, to male it 
his own, and has aſſigned over this five hundred years term, 
and fo have the truſtees, by his direction, as a further ſecu- 
Tity for the very ſum. It has been objected, that if a huſband 
raiſes money on the wife's freehold, and covenants to pay it 
that his aſſets muſt be liable to exonerate the wife's eſtate. 


£ 436 1 ; That is the rule, but in what caſe ? Why, where he can. 


7 HOES Bute not affect the wife's eſtate without her joining, as where he b 
| nantbythecour- but tenant by the courteſy, or has only an intereſt in it for be 


— 


4 1 4 


-»” 


A. having diſpoſed of 8 term ſettled in truſt upon his wife by a forme 


huſband, though it was decreed void by Finch Lord Keeper, yet upon i caſ 
appeal to the Houſe of Lords the decree was reverſed. It came afterward a 
in queſtion upon an aſſignment made by the huſband of ſuch a term, whether 
he could diſpoſe of it, and it being urged that it had been lately adjudged in lad 
the Houſe of Lords that he might, the lord chancellor wondered at that rev exc 
lution, which he faid would not amount to an act of parliament, ſo 0 * 
change the law ; but at laſt decreed ſuch diſpoſilion good, ſaying there muſt oo 
be one kind of equity above ſtairs and another here: and thought that trom 47 
| henceforth it would not be ſufficient to have the huſband's conſent and privilf * 


to an aſſigument of a term in truſt for the feme, before marriage, unleſs he wi 
"likewiſe made a party to the aſſignment. Vide Ca, Eq. Abr. 58. e 


n ibe Ne of Lord Chancellor Hatdwicke. - 40 /%ꝗg 
Jife ; but here it was his own, and he could at any time, ty, and has | | 


during his life, aſſign the term. ©: his »== 1 | 
VV 
8 7 4 : cannot 2 r joining. 
But it does not reſt here, for the deed in which ſir Henry A wife having | 
Northcote: and lady Northcote have joined, has put this thetruſt in a | 
queſtion quite out of all doubt, for they have ſuffered a com- joining with her 
mon recovery, and declared the uſes of it, and that they in- huſband in a 
tended to make a new ſettlement of this Stafford eſtate ; dam” . 
lady Northcote having the truſt of the term in her, and in y voucher, 
coming in by voucher, ſhe comes in, in privity of all her in- in privity of all 
tereſts both legal and equitable, and therefore has barred her- ”_ anon _ 

5 , | and equitable, 
ſelf of any Tort of claim whatſoever, and conſequently has no and is therefore 
right to the 5000. | : SHS 5 | e berredofan 


!!!!bõõã ]ĩ»V40 ot i 1534 3 claim to it after. 
The next queſtion is, as to the defendant's claim of dower wards. 
out of the real eſtate of fir Henry Northcote ? She inſiſts ſhe 
has done nothing to bar her, of her dower in the eſtate fir 
Henry Northcote left at the time of his death. — | 


Il am of opinion, ſhe is intitled to dower ; for it would be Though the 
very hard if no ſettlement was made on her marriage, and e 
ſhe is barred too of her 50007. that ſhe ſhould alſo loſe her wife the very 
dower: All he has given by his will to the defendant, lady citate in remain- 
Northcote, is a ſpecific legacy of perſonal eſtate at his ſeat at |. 2m ek 
Pynes, and a remainder to her for life in his real eſtate, in her dower, yet 


default of iſſue male and female, by himſelf. on all the cir- 


pals - Sor; cumſtances of 
Lady Northcote inſiſts, not only on her dower, but on 0% hes 
the benefit of ſuch legacies likewiſe as are deviſed to her by dower out of it 
„the will. EIS OY 3 PN ME 3 notwithiſtand- 
. | v1 "EY SOT A ing. 
It has been objected, by the council for fir Stafford North- 
cote, that the deviſes by the will do, in ſome meaſure, claſn 
with her claim of dower, and are intirely inconſiſtent with it, 
becauſe the teſtator gives her the very eſtate in remainder, - out 
of which ſhe demands her dower, and therefore ſhe muſt 
either take totally under the will, or totally reject it. 


I do agree, this has been the general rule ever ſince the 
ce of Noys verſus Mordaunt, 2 Vern. 581. which was de- 
cdeed in Hilary Term 1706, but the queſtion is, Whether 
"BW lady Northcote, upon the circumſtances of the caſe, is to be 
"WH *cluded ? and I am of opinion, upon the authority of Law- 
dae ver/us Lawrence, *® 2 Vern. 365. ſhe is not, which 
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uſes argned did - determined. | + 


and ſeems to me to be a caſe in point ; the decree was frg 


* ; 
* e 


made by lord Somers againſt the wife, reverſed by lord keeper 
«n Wi kt, and tlie decree of reverſal affirmed in the Houſe gf 


„ and determined tob by them upon the merits of the 


caſe in May 1916; for though lord Cooper ſaid, he would 


only enter upon the point relating to the account, yet he 


certainly was not precluded from examining into the claim gf 


The wife ta · 
ing out of 
the eſtate only 
an excreſcent 
intereſt for a 
time, does 
not overturn 


dower likewiſe ; but it appears by a note I have of this cafe, 


that the Houſe of Lords did not think themſelves confined to 


any particular part, but decreed upon the whole caſe. 


be preſent caſe ſtands. diſtinguiſhed from Noys verſus 


9 * 


Mordaunt, upon the reaſon of the thing likewiſe, for the 
claim there would have overturned the will in tote. | 


But lady Northcote does not claim to overturn the will n 


toto, but merely a temporary intereſt, and is only taking out 
that excreſcent intereſt for a time, and afterwards it will go 
on as the teſtator TTV 


The third queſtion is, What paſſed to lady Northcote by 
the words perſonal eſtate on my ſeat at Pynes for her life. It 
was! inſiſted, by her counſel, that ſhe is intitled to all the 


| houſehold goods and furniture, ſtock upon the ground, and 


the 400. in money in the houſe at fir Henry Northcote's 


death. But the counſel] on the other ſide have ſaid, it is to 


be taken more ſtrictly, and that it ought to be confined to the 


goods in the houſe and garden at Pynes eniy. But this is too 


ſtreight a conſtruction. 


As to the 400J. I. am of opinion it did not paſs by this de- 
viſe, nor is within the meaning of the words, it might 28 well 
have paſſed choſes in action; but I think that all the ſtock on 


the farm, live and dead, and all ores on the lands held in 


hand, which were enjoyed at Pynes, for the uſe and accom: 
modation of the houſe and ſeat; will paſs to the wife, for the 
was to reſide there with her children, and were plainly in- 
tended for her uſe in carrying on the farm. Indeed it is faid 
for her life, and therefore it was objected ſhe ought only to have 
the uſufructuary intereſt. But then all bequeſts of goods for 


life are ſuhject to contingencies, reaſonable wear and con- 


ſumption, and an inventory muſt be made of them. 


| pecial circumſtances; as where allowing the wife to take a double proviſion 
would have been quite inconkaſtent.with. the. diſpoſitions of the will. On this 
latter principle lord chancellor Northington is ſaid to have decided for a ſa- 
Lafaftion of dower in the'caſe of Arnold and Kempſtead Which was heard in 
Joly 1764, and Jord chancellor Camden in the caſe of Villereal and 10% 
| ich was heard ſoon after the former cafe; Vide Hargrave's Ed: 


. Ars which was 

.O. Lit. 36. b. 

* py * A fourth 
18 


* 


in the Nine of Lord Chancellor Hard wicke. | hog 


A fourth queſtion is, as to lady Northcote's paraphernalia, 1.43 83 
and ſhe muſt have them in ſome ſhape or other, but, to be Where perſo- 
fure, not to the prejudice of creditors ; yet, as here is a truſt nal eſtate has | 
e, ; tro pang Porky, bren exhauſted 
eſtate, charged with the payment of debts, which is ſufficient bye huſband's 
for that purpoſe, "ſhe may come round upom the truſt eſtate to creditors, and 
be reimburſed to the value of her paraphernalia, if the per- Mere 52 we? 
ſonal has been exhauſted by her luſband's creditors ;' and de- with payment 
termined ſo in ſeveral « ie by 6 tri; <>. of Joby the + 
| jermined fo 1 n . 3 Wy „„ 1 wife intitled to 
We ES 3 come upon chat eſtate to be reimburſed the value of her paraphernalia. 
The laſt queſtion is, Whether by the deviſe of 5000d, out A GE | i | 
of his eſtate; equally to be deviſed between his children, with 59%: 9% 0; 


©. * . an eſtate uall; 
| remainder in the ſame eſtate to his firſt and other ſons, fir to teſtator's| * 
Stafford Northcote the eldeſt ſon ſhall have a ſlare? children, with 


3 | | remainder in 

It has been objected; that though there is the general word tg Us el 
children in the will, yet it cannot be conceived, that he in- other ſons, the 
tended his eldeſt ſon by it, for he is to take the eſtate itſelf, eldeſt ſon ſhall 
| and it would be abſurd that he ſhould provide for him out of have a ſhare, 


| the eſtate, and yet give him the eſtate. 75 


But J am of opinion, that the words are too ſtrong to ſay, 
that fir Stafford Northcote is not a child, and though the 
eſtate is given to him as the firſt ſon, yet it is given likewiſe 

to every other ſon,” and therefore it might as well be ſaid to 
take away the ſhare of a fecond ſon. N 


The children have inſiſted upon intereſt on their ſhares for 
their maintenance, though the 5000/7. is given to ſach chil- 
dren of his body as ſhould attain the age of twenty-one, and 
conſequently is not veſted. , | 3 


In the caſe of ſtrangers, whethef the legacy be given ab- Where legacies 
| 3 | 8 a - are given to a 
ſolutely, and payable at twenty - one, or not given until twenty- rk tr either 
one, * can have no intereſt in the mean time; but in payable at 
either of theſe deviſes, where they are given to children, *wenty-one, . - 
the court will direct intereſt for their portions immediately; nn an 
ie | 5 por EQIATELY 3 twenty one, 
and it has been ſo done frequently. e 


they can have 
the mean time, but where given to children, in either of thee caſes, they 


2 intereſt in 
immediately. - ee 


P E * 


It being inſiſted, that the younger children, in regard that Thoughno 
the eldeſt ſon is intitled to one ſhare of the 5000/. Gught to be 3 Bop Ow 
Allowed intereſt at five ber cent. for their maintenance, their eee 
proviſion being ſo ſcanty ; lord Hardwicke ſaid, at firſt, as no than four per 
more had been allowed for many years than four per cent. for _ N 8 
mainrence, he did not care to break through the role ; but 439 
fterwards, in conſideration of the intereſt of money being inf, 432.1 | 


altered within theſe" two years, mortgages being then at foyr tion of mort- 
and, a half, and ſeveral at five per cent. his lordſhip ordered 8255 being 


then at four 


the and a half, and 


406 © Caſts argited and determined. 
ſeveral N fled the children ſhould have four and a half per cent. intereſ 
aſt ordered UPON their ſhares of the 5o0ol, 
the children ſhould have four and a half per cent. intereſt on their ſhares of the'gooo!. 
Cas3 Roſe verſus Gannel, March £ 1746. Second Seil 
„ e Terms: \ -- BESR 
In praying of A BILL was brought for diſcovery, and perpetuating the 
aw ras ral teſtimony of witneſſes ; the plaintiff ſtruck. out the dif. 
for a diſcovery, covery, and all the relief; but in praying of proceſs, pray 
and for perpe- that the defendant may abide ſuch order and decree as the 
 rupting the court ſhall think proper to make. 


teſtimony of 


witneſſes, the The defendant moved that he might be paid the coſs d 


plaintiff prayed , 2 
Fe deferttar the ſuit, and that it might be referred to a maſter for that 
might abide purpoſe. - "Ny 1 | 5 


ſuch order | | | 
2 — a Lord Chancellor. The words order and decree, in the 
thought pro- Prayer of the proceſs, make it a bill for relief, and regular 
per to make; ought to be diſmiſſed ; but I will not direct the coſts of ſui 
CE to the defendant, till the precedents are ſearched of bills for 
lowed, for it is perpetuating the teſtimony of witneſſes, to ſee whether it is 
proying relief uſual in praying the proceſs of the court, to inſert the words, 
5 23 * that the defendant may abide ſuch order and decree as the 
4 ery. e | 
9 court ſhall think proper to make. 


Ni. B. Some conſiderable practiſers at the bar ſaid, that 
there was a caſe before lord Talbot of a bill for diſcovery, 

with theſe words, in the prayer of the frogs ; and upon the 
_ defendant's demurring, his lordſhip ſaid, it was praying reliet, 
as well as a diſcovery, and allowed the demurrer. 


"Bats 153. Barley verſus Pearſon, March 3, 1746. Second Seal 
3 KaAgtfter Hilary Term. | 


The regiſter | MX. Ord moved, at a former ſeal to ſuppreſs an anſuet 
certifying bt LVA returned upon a commiſſion out of the country, for 
cedents of av. Want of being ſigned by the party: it ſtood over till to day, 
ſwers returned to give the regiſter an opportunity of ſearching precedents 
uon com- who certified, that they are both ways, ſome ſigned, and 


the country, ſome not ſigned by the party. 
which have not | | 5 

en ſigned by the party; lord Hard wicke would not ſuppreſs the anſwer for want of it, but 
faid, he would conſider of a rule to make the proceedings in this matter uniform for the future. 


| 4490 ] The counſel for the motion faid, there was one great in, 
convenience in the parties not ſigning them; that if he ſhoul 
be guilty of perjury, it would be a difficult matter to convid 

him, becauſe they muſt prove the identity of the perſon 2 

ſwore. the anſwer; and there was a caſe before lord chi 

juſtice Lee, where- the defendant was acquitted, becauſe tht 

maſter, before whom the anſwer was ſworn, would not ven- 

ture to ſwear it was the ſame perſon. Tor 


The regiſter 


4% <D — end 1 Hwws A 


| away the practice of ſending with the commiſſion tenarem 
bille. And therefore, as this is now omitted, it is neceſſary with the com- 


it would be too hard in one particular ca 


| March 7, 1746, this Day the Cauſe of Trafford verſis 


in the Time of Lord Chancellor Hardwicke. =... 
Lord Chancellor. The old rule of the court before the The old rule 


fatute of 4 & 5 Ann. ch. 16. for amendment of the law, . 
was, to ſend to the commiſſioners the tenor of the bill, and tue for amend- 
chey examined the defendant, in taking his anſwer by this ment of . 
tenor, in the ſame manner as if they had been examining ,, ſend the 
him upon interrogatories, and in the return of the commiſſion, tenor of the 
certifie the method in which they took his anſwer ; fo that en 
there was no occaſion either for the counſel, or the party to put this "hy 
ſign the anſwer ; but, W degrees, the inſerting the tenor of done ſo looſely 
1 


u ; - in the office, 
the bill in the commiſſion was done in fo looſe a manner, . n did net 


| in the office, that it became a mere ballad, and was of no anſwer the end 


real uſe to the parties, and did not at all anſwer the end of of afſiting | 
aſſiſting the commiſſioners, in framing the anſwer, but —— 


was a fruitleſs and unneceſſary expence : fo that the act of and therefore 


ian . | aw rv judiciouſly t the act took 
parliament for amendment of the law, very judiciouſly took 1 


the party, as well as the commiſſioners, ſhould ſign an an- — leuui eta 
ſwer taken in the country, but not material it ſhould bde 


fiened by a counſel. 


But as, at preſent, the precedents are both ways in the 
office, and in —.— counties in England, they follow the old 
practiſe ſtill, in omitting to make the 2 ſign the anſwer, 
e, to ſupprefs the 
anſwer, but his lordſhip ſaid, that he would conſider of ſome 


ule to make the proceedings in this matter uniform, for the 


future, throughout the kingdom. 


Boehm ſtood for Judgment, Lord Hardwick 
having taken a few Days to conſider of it. 


B indenture of the 3oth of November 1692, between 

0 Clement Boehm of the firſt part, Ann Dilke of the 

ſccond, and two truſtees of the third, reciting a marriage, 

intended between Clement and Ann, and that ſhe was ſeiſed 

of lands in Hackney, ſhe; with the privity of Clement, for 

the better proviſion for her, and her iſſue by Clement, 

granted and releaſed the lands to. the truſtees and their heirs. [ 441 ] 

To the uſe of Clement and Ann during their lives, and the | 

lice of the ſurvivor. Remainder to the truſtees, to preſerve 

contingent remainders: remainder to the firſt ſon of Clement 

by Ann in tail male: remainder to the ſecond, and every 

other ſon, in tail male : remainder to the daughters in tail 

general: remainder to the ſurvivor of Clement and Ann in 

ie. And by the ſame deed Ann aſſigned 12000. in money 
a ö 10 
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tice of ſending 
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,es argued and determined \ 
to the truſtees, to be laid out in purchaſing lands in fee-ſimple 


with the conſent of Clement and Ann, and the ſurvivor, u 


the ſame uſes as were limited of the lands releaſed by thi 


deed, and a proviſo that the truſtees, if, required, ſhould ly 

| out 600. part of the 1200. in the purchaſe of a houſe, 1 
remain to Clement and Ann, or the ſurvivor. And by th, 
ſame deed Ann aſſigned to the truſtees 20007. due to her 
from the chamber of London, to be laid out in lands to the 
Clement covenanted to leave Ann ſuch part of the perſons 

. | eftates as ſhe ſhould be entitled to by the cuſtom of London, 


in cafe he was a freeman at his death, There was iſſue of 
the marriage Sigiſmund Boehm, (afterwards called Trafford 


_ the eldeſt fon, and the plaintiff's late huſband, and ſeveri 
3 RF 


Upon the marriage of the plaintiff with Sigiſmund Traf. 


1 ford, her fortune was to be laid out by Henry Heathcote and 


Charles Boehm, the truſtees under the ſettlement before 
marriage, in the purchaſe of lands to be ſettled to ſeveral 
uſes, with an expreſs proviſo that Heathcote and Boehm, til 


a proper purchaſe of lands could be found, ſhould by Sigi. 


mund''s direction or conſent inveſt the truſt money in goveri. 


J 


ment funds or other good ſecurities. 


And there was a recital in this ſettlement, that Sigiſmund, 
by virtue of his father's marriage ſettlement, was ſeiſed in 
remainder of the land in Hackney, to him and the heirs male 


of his body, and to the reverſionary intereſt in the 600). part 


of the 1200). and in 1855/. 155. gd. produced from the 2000, 
orphan ſtock, and that he covenanted to convey (if he ſurvi- 
ved his father) the land in Hackney, the 600/. and 18550 
1556. d. to the truſtees, for the more effectual railing ſo 


much, as with the plaintiff's fortune would purchaſe lands 


of 4001. a year, for particular purpoſes. Henry Heatheote 


f 
died, and all the truſt money remained in the hands df 


2 ont i ir al 6 

Tphe plaintiff's fortune lying dead, and no proper purchaſe 
then offering, 8 58 51. thereof was, by the direction of her 
father and ker huſband, inveſted in the purchaſe of 70000 


| South-Sea ſtock. 


Three years afterwards, South- Sea ſtock. being greatly 


fallen, and the plaintiff's father and her huſband apprehend- 


ing a further fall, it was ſold by Charles Boehm, and the 

ſum of 13691. 56. was loſt by the difference of price in buying 

and ſelling the South Sea flock. 3 
F—— Or Ie ep tf Clem 
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n the Nine of Lord Muncelbr Hardwicke. fog 


/ Clettient” Boehm, the father of Sigmund, by lis will 
tet the 8tHof Fly 172 5; deviſed to Sigiſmurd the land in 

Hackney, and the 24551. 158. gd. 'viz, the 18851. 158. 0d. 
and the Gol: 'abowe mentioned, and gave to his ſon Clement 
Boehm 20000. and to his other children divers legacies, and 
the reſidue of his eſtate to his ſons Charles and Edmund, 
whom he appointed executors, and declared he had given all 
his children more than was coming to them by the cuſtom 
| of London, and therefore willed, that upon payment of 
every legacy, a full diſcharge ſhould be given to his executors, 
and in caſe of refuſal of ſuch difcharge, he or ſhe refuſing. 


— — — eres N— — — os 


ſhould have no more of his eſtate than was due by the cuſ- 
| - JO - 


The teſtator died in June 17345. and the two following 
feceipts were given by Sigiſmund and Clement: Received 
May the 19th 1735, of my brothers Charles Boehm ant 
Edmund Boehm, executors to my father deceaſed; the 24551. - 
155. 9d. purſuant to my father's laſt will, and in full of all 
claims and demands whatfoeyer upon my father's eſtate by 
virtue of his marriage contract, or otherwiſe, acknowledging 
this receipt to be a full releaſe and diſcharge to his executors. 
Received the 2d of November 1734, of miy brothers 
Charles and Edmund Boehm, executors to my father de- 
| cealed, the full ſum of 20001. purſuant to my father's laſt 
will, and accordingly I quit claim for ever to any and all de- 
mands whatſoever upon the eſtate 'of my father, acknowledg- 
ing and declaring this to be a full diſcharge to his executors; 
e e Clement Boehm. 


| "The plaintiff's huſband died the 1ſt of February 1740. 
N iſſue, leaving his brother Clement Boehm his heir 
n i 300-31 1þ0 
Zy his will dated the 4th of March 1739, Sigiſmund 
gave all his real eſtate to the plaintiff for life, without im- 
| peachment of waſte, and after her death, and failure of iſſue 
. 73 and payment of debts, to his ſiſter Theodoſia-Hop- 
er for life, with remainder to ſeveral other perſons for life, 
remainder to his bwn right heirs, and taking notice of the 
ſettlement made on his marriage, and that the truſtees were 
to lay out the plaintiff's portion in lands, and that he had no 
iſſue, he charges the reverſion in fee of the lands purchaſed, 
or to be purchaſed with her portion, N on the de- 
eaſes of the teſtator and the plaintiff, and failure of their 
e) with his debts, and after payment thereof, deviſes the 
TL — |. 


_— argued a 1 determined: es. 


fame to. his We ee and ſiſters, in ſuch manner ang * ſuch 
eſtates as he had before, deviſed his real Wen with r. remain- 
der to his own right heirs. | 9 j 


| Clement Bochm, the brother of Sioiſmund died the oth 
of September 1541, leaving the defendant Clement 
12 infant, his only child, and heir at la. 


Lord Chancellor. 1 am extremely well ſatisfied with the 
opinion I am going to give, and therefore did not think! 
ought to delay the parties by putting it off to a further time. 
| The end of Mrs. Trafford's orignal bill is to have the bene. 
* fit intended for her from her portion, and her huſband's 
covenants in the ſettlements previous to her marriage. The: 
end of Charles Boehm's croſs bill (third ſon of old Clement 
Boehm, and ſurviving truſtee under his brother's marriage 
ſettlement) is to have the truſts of that ſettlement performed, 
and to have all juſt allowances, and in particular to be diſ- 
charged of the 1369“. $5. part of the truſt money loſt by the 

fall of the South-Sca ſtock, and that the 6007. and 155. 159. 
9d. making together 24 5 157. gd. may either be applied 
to make good the truſts of the ſettlement of the Zoth of 
November, 1692, made on the marriage of old Clement 
Boehm, or to make good the truſts of his brother 3 
ſettlement, as the court ſhall direct. 


Under theſe 3 25 theſe truſts, benen of the 
queſtions ariſe. | 


L444 One queſtion | is, 13 whom the loſs of the 13690 51. 
7 ſhall fall, and whether that loſs has ariſen from a diſpoſi- 
ton of the truſt money according to the terms of the truſt ? 


1 10 : 8 
. 
\ 


4 af Aus os 
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I am of opinion the loſs has not happened from a diſpoſi- 
tion of. the truſt money according to the terms of the truſt 
but that it has been laid out in a different manner from what 
was intended by the truſt, To be inveſted, till a purchaſe 
lands could be. n, in government Ange or other good ſe- 


curities. 
Laying out Neither Sourh-Sca tock nor Bank ſtock are conſidered a 


- ee py. 2 good ſecurity, becauſe it depends upon the management of 
nos a good ſe- the governors and directors, and are ſubject to loſſes ; for in- 


 eurity 2 ſtance, it is in the power of the South Sea company to trade 


to the terms of 


the truſt, as it is AWA their whole ſtock while they keep n che terms of 


ſubject to loſſes; their charter. 
for the direc- 


tors may trade wy their whole! Rock whilſt they keep within the terms of their charters 2 
But 


<< 2695 =: = + =, mp Ay em oo 495. _ 


* 


in the Tie of Lord Obancellor Hardwicke. Id 
But "South Sea anmitics and Bank annuities are of à dif. South Sea an- 
ferent conſideration 3 the directors haue nothing to do with Ban zune. 
the principal, and are only to pay the dividends and intereſt are only and I 
till fuch time as the government ay off the capital, and it is propery good 
not in their power to bring any Toſs upon them, and therefore ir nt in tha it L | 
are only and properly good ſecuritis. © powerof the 4 


NS 2 "Wl: ein i direftors to 
The word funds does not alter it, becauſe it muſt relate to bring any lof 
ſuch funds as are a good and undoubted ſecurity, 181057 upon them. 


| "There is no doubt but this court will endeavour to deliver * court vill 
a truſtee from any miſchief that may happen from a mifappli- deer u tg 
cation of truſt money, which brings it to the conſideration From. a 8 
how this loſs is to be made good to the truſt eſtate. 25 r ve of | 
455 8 3 : 1 . 11 money. 33 
| Now, as to the manner of making it good to the truſt eſtate, 3 | 
| it muſt firſt come out of the eſtate of Sigiſmund Trafford, 
# becauſe done either with his concurrence, or [ſubſequent 

& aſſent ; for he has paſſed the account with his brother Chanles, 
and conſtantly received the dividends of the South Sea 


N 0 103 . SOUS 3 7 e 362 3 | 
be rule of the court in all caſes is, that if a truſted ers in bed * 


the management of the truſt, and is guilty of a breach, yet management 


93 — 
4 


1 $ + . * 


if he goes out of the truſt with the approbation of the celui . 5 
| quetru/t, it muſt be made good firſt out of the eſtate of th one of 38 Vick 
perſon who conſented to it. 4: 2 the approba- 


„ tion of the ceſ- 
out of the perſonꝰs eſtate who conſented, 


diu que truſt, it muſt be firſt made good 
Therefore Sigiſmund's eſtate muſt be applied in the firſt [ 445 
place. | F 25 e ee en Tards 
The next queſtion is, and the principal one in the cauſe, 
| & to the ſum of 2455. 155. gd. ariſing out of the funds 
| which were part of the portion of old Mr. Clement Boehm's 
wife, Whether it ſhall be conſidered as the real or perſonal 
eſtate upon the circumſtances of the caſe ? It muſt be ad- 
| mitted that it was to be laid out in land, and conſequently on 
| the foot of the ſettlement in 1692, muſt be taken prima 
| fagie as land, and go as real eſtate would have done, The 
teſtion will be then, Whether the acts fince done are ſuf- 
cient" to bar the entail as it is called, or to diſcharge the 
tranſubſlantiated. real quality given it in the confideration of 
| this court?” It is 4 tranſaQion of Hfty years ſtanding ; and 
it appears too that the money, though veſted in truſtees, was 
in'the hands of old Mr. Clement Boehm ; Sigmund had 


m expectation of this money coming to Himſelf, and by his 


ſettlement. covenants that (in caſe he ſurvives his father) he 
will aſſure and make over the 24551. 1 55. 94d, to the truſ= 
nike N 5 tees, 


of 40. per ann. this 
91d; gut, but à fur. 
laintiff's be: 


er brothers 


, and therefore is diſcharged" from tho 
B&< * E ee i Loud CR43 kt 454% 7 2 


| Ina 
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Two objections have been made on the part of the defen, 
Aaant Clement Trafford, the ſon and only child of Clement 
Boehm the younger, and conſequently if a remainder ex; 

2 iſtsin this money, is intitled to it. The firſt objection was, 
» +46 7; that theſe acts were done by the parties ſubſequent to the ſet- 


* 


tlement n 1692, and are not ſufficient to ſhew the intention 

pk the parties that the entail of this money ſhould be barred. 
he ſecand objection, if ſufficient to ſhew the intention, yet 
IR cannot be a bar without a decree of this court. I am of opini- 
on the acts done by the parties are ſufficient to ſhew it was 
- their intention, particularly of Clement the father, to bar 

that analogy to the real, wok, entailed quality in the money. 

Old Clement gives this very ſum to Sigiſmund, and appre- 
_hended that he was diſpoſing, of his own eſtate, and unleſs he 

has given, him this, he has given nothing to Sigiſmund ; then 

follows the clauſe in the will, relating to the reſeaſes. It has 

been | objected that this is to be confined to the diſpoſition of 

bis perſonal eftate according to the cuſtom of London. But 

it ought not to'be.narrowed in this manner, for he intended 


clearly, to. tg bar his abap of all the claims to every part d BY . 
His eſtate by the legacies given ta them. What is done ſub- t 


ſequent ? A payment is made by the executors to Mr. Sigil- 
mund Trafford of the 2455. 155. 9d. in ſatisfaction of all 
his claims he might haye under the marriage ſettlement, and 
be bas given a receipt, in full of all claims, and all the chil: 
greg with notice of their father's will do the fame, 
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Therefore I am of opinion it was the intention of the 


the conſent of the remainder-man, 


The next queſtion, is, Whether the acts done have gil 
charged this money from the tranſubfantiated real quality, 
Thich the high power of this court gives to money? 


What governs the court in this reſpect is, that they con- This court co 


ader things contracted to be done, as actually done, and fiders things 
iet them have all the conſequences as if formally executed, . * 


E therefore if there be an agreement to purcagſe land, the d nb done, and 


let them have 
court looks on it as done. * 4 — 


But if the parties intereſted have ie that the money 9Juences as if 
dual not have this quality, that is zo be entailed, it it diſcharges 80 W ys u 
it of the entail, _ 


If a man js entitled to have money to be lid out in W to 'r 447 
be ſettled to the uſe of him and his heirs, there he ſhall be Money to 88 


entitled to the money in this court, and if the party in his e 
© lifetime ſhews any intent to have it in money and dies, then and e 


the court will give it to his ee, and not to the will intitle A. to 

bei * | the money in 
7 | s court. 
If money is diredted to be lad out in n land, and limited Money direied 

; yy in tail, remainder to B. in tail, remainder to C. in to be laid out | 


br the court will dire& it to be laid out in land, if nothing ae ary 0 | 


| has been done to bar the remainder, SE: | tail, with ſeve- 


ral remainders 


1. tajl, the court will arder it to be laid out, if nothing has been done to my the nun 


3 


"Bal if a perſon 3 is tenant in n tall; reverſion in fee to hiniſelf; Where a perſog. 
is tenant in tail, 


reverſion in fee 


| the court will give him the money, becauſe by a- common 
pveyance he may bar the entail and reverſion ; and there- to himſelf, the 


fore the court will not put him. to the circulty « of Ry re- court will give | 
him the money, 


| courſe to a legal bar.* becauſe by a 


> * I " : N * £ * 8 
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8 Loney coyenanted i to be laid out in land ſhell Sefcand as land, but be that 
is entitled to the fee of the land when purchaſed may diſpoſe of it by a will, 
ad not atteſted by three witneſſes; alſo a parol direction fer the payment 
| of it ſeems to be 127 So if the money is ordered or deviſed to be laid out. 


| in lands, and ſettled to the uſe of A. in tail, remainder to himſelf in fee, 
equity will order the money to A. otherwiſe if the remainder thereof be li- 
wied to a third perſon. Alſo though by a voluntary contra money is agreed 
dos de laid out in lands, the court will execute ſuch agreement in favour of the 
heir. Edwards (and lady Elizabeth bis wife) yerſus counteſs  dowager of 
Warwick, 2P. Wms. 171, a 


* the Time of Lord Chancellor Hardwicke, | 413 


Wparties that Sigiſmund Trafford ſhould have this. money; us - s i ” 
his abſolute property, taking in the circumſtances * from RES 
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_ to it, their iſſue 


41% dee argued and determined” + 
common con. In Edwards verſus the counteſs of Warwick, 2 P. , 
veyance be may 27 1. lord Macclesfield has laid down the rule of the court n 


and reverſion, theſe caſes. RAS oY "i 
| Taue limitations here, were to Sigiſmund Trafford Boehm 
in tail, remainder to his brothers in tail, remainder in fee to 
himſelf : this money has been paid to him with the conſent 
of his brothers. I an Þ ont ary Foes gs 
Mas there then any entailable quality remaining in this 
money? 33 1 


+ +» © Suppoſe a bill had been brought by Sigiſmund Trafford 
. Boehm to have the money paid to him, inſtead of being laid 
by 8. to * out in land, and his brothers had by their anſwers ſubmitted 


the money paid this money ſhould be paid to Sigiſmund, tould the iſſue of 
— ner the the brothers have inſiſted it ſhould be laid out in land? Mof 
theis 3 clearly not, for their iſſue are equally barred, as if the bro. 


| hal fubwitecd thers had received a part of the money themſelves, _ 


baun, But it was objected there is no inſtance of this being don 
barred 2 if the, without a decree of the court for that purpoſe, ; 

| 1 the money themſdves; 2 8 3 — EI 
448 J Ii is the firſt time J have heard it laid down that the decke 


Where the te. of this court is neceſſary, and that the parties muſt come 
nant in tail, &c. here to have the ſanction of the court; indeed if the tenant 
—— 2 in tail, or remainder in tail, had been a feme covert, the 
into this court, mult have come here, that the court might have aſked her the 
4 ny ; queſtion, Whether it is with her conſent, that the money is 
1 Baran " to be paid inſtead of being laid out in land, as in the caſe 
| conſent that the Of a fine ? Go WIL CCC bes 
money is to be | e 42 | 22 25 
paid inſtead of It was ſaid there is no precedent, and indeed I cannot 
deins laid out ſay that I have known this court decree acts of this kind to be 
in land, | f | | 

75 good, but I will make a precedent. 


a Vide Chaplin verſus Horner, 1 P. Vms. 48 3. 


— 
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Where money is covenanted to be laid out in a purchaſe of land, and to 
| beſettled on A. in fee, the heir and riot the executor of A. ſhall have it. But 
if A. himſelf has received any of this money, this is a good payment, and ſhall 
not be repaid by A's executor to his heir. Alſo if A. in this caſe dies, A. 8 heir 
ſhall tecover the remainder of the money not received by A. So if A. 8. heir 
is an infant, and the remainder of the money is Knee to be brought into 
court, it ſhall be looked on as land: Chaplin verſus Horner & ux', 1 P. Wms. 
183. 1 | 1 N . 

Bills 


n 
* 


2 I 
* - 


in the Time of Lor gd Chancellor 5 Hard wicke. | 

Bills are generally. brought in. caſes of this nature for the 
{aisfa&ion and ſecurity of truſtees. 
z court of common law does by a judgment or this court by law, or a de- 
a decree, is in-affirmance of the rights of parties, and does cree of this 


g . court, is in af. 
not give them à right which they had not before. Tore 
55 | rights of parti 
was entitled to it; and the court being of opinion t 8 
FCC | ground they de- 
But where the een f is in the hands of tenant in tail, 
have a declaration of the rights of the parties, it would be 
they appear in themſelves. 


— 
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| firmance of the 
Why do the court deeree the money ? Becauſe the perſon but does not 
give them a 
parties have the right, is the ground on which the decree 38 b ans hater. . 
made. e e i 5 and it is on this 
cree the money 

with remainder in fee imſelf, if he was to bring 4 bill to to the parties, | 
diſmiſſed, for this court does not make a declaration of the 
rights of parties, but decrees upon the rights of the parties as 

I mention this to ſhew, that all the court does is in conſe- All the Fe onrt 
quence of an antecedent right of the parties, and there is no does is inc 


5 
occaſion for a decree in this court, unleſs there is an incapa- *4vcnce of an 


on- 
2 N NW «44 58 | antecedent right 
city of the perſon, as I faid before in the cafe of a feme and there "ip 
covert. | rag e es occaſion for a 


SA the money: Gill reins tho-veal : aa EC 
It has been ſaid that the money ſtill retains the real qua- there is an in- 
Uity, | and therefore muſt be laid out in land. 25 capacity of the , 


perſon, as in 
digiſmund Trafford Boehm ſhewing his election to have — 43 
it in money, deſtroys that tranſubſtantiated real quality, for N 
ke has accepted it as money under the will, and given a diſ- [ 449 J 
charge for it to the executors, and by a ſubſequent ſettlement rr 
in 1725, has taken upon him to make a ſecurity of it as 
money. | | | e . — * | 5 


Lam opinion therefore this ſum is not liable to 
nor to be laid out in land, or conſid 
late of Sigiſmund Trafford Boehm 
The next queſtion is as to the limitati 
1 rafford's eſtate under his will, Whethe 
bus lifter, in failure of iſſue by him be a 
I had a good deal of doubt with m 
here is a plain reference to the deed 
efore, and ſhews he intended to give this as a reverſion, 
ter the limitation of his ſettlement were determined. 
Zut ſuppoſe there had been no referen 

6 0 0 | by ce 
ooo in failure of the ifſue of the body of 


any entail, 
ered as a debt upon the 


on of Sigiſmund The limitation) 
K the limitation to under the will 
imitation? of S. in failure 
good limitation? A 
yſelf in this point; but 19.9 , legen 


life, is good in 
of ſettlement executed point in law? 


9 


if a man limits A.limits100g0l, | 
huſband and wife in failure of 


iſſue of the 


to body ofa huf. 


9 


WE. ; f ä : E . ; | N 2 oy IF 8 
a cee Auel and dbl 


1 to any other perſon int tail, the remainder would have bert 
the remainder void as an executory deviſe, being too remote, as it is vpon 
is void as. an 3 dymg without manger ae. of the huſband and wife ; but 

= ret 656 here, as was. juſtly obſerved in the cauſe, all the limitations 
er other- by Sigiſmund are for life, therefore it is a reaſonable con- 
wife where the ſtruction to confine it to a faiſur E of iſſue during the lives in 
Iimiations are | being, which has been held in the caſe of executory deviſe 


for life, fc _ oy | 1. f 
hat ns it to be a reaſonable conſtruction if it falls within the compaſs 


* 


_ failure of of evet fo many lives in being at the ſame time, 
. dunn de D 325 Le, (. + 54 4. | 
TH Kves in being; and in the caſe of executory deviſes it has been held to be a reaſonable con. | 
ho, Atuction, if it falls within the compaſs of ever ſo many lives in being at the ſame time; * | 
lis lordſhip decreed therefore the limitation under tle wit I 
of Sigiſmund to his ſiſter Theodofia Hopfer, one of the &: Wil * 
fendants in the cauſe, to be a good limitation; | 
=” eovert has an As to the ſeven acres of land in Hackney, the eſtate of dd 9 
3 . Mr. Clement Boehm's wife before her marriage, and limited WW 
| aut of. to ſeveral perſons under the deed of 1692, his Lordſhip was e 
| wainder-man of opinion that nov conſent of agreement of the remainder: Wi 
| br 1 bar men, whete there is a feme covert, unleſs there had been: I e 
I 1 N fine, can bat the entail, nor is it in the power of a court of p 
3 nax can this equity to carry ſuch agreement into execution, as to a lex BW , 
3 3 eſtate; and therefore muſt take its courſe according to the o 
3 extcution 3s tg legal intent, and go to the perſon who is entitled at law. 
| a legal eſtate, — N 2 „ 54 5 
| | 5. 2 ] 4 H eard before , the Maſter of the Rolls, ſitting m 
| 8, for Lord Chancellor, March 5, 1746. ſe 
| 1 I 3 i 8 . „„ Es 4 | hc 
| Hume and Elizabeth his Wite, younger Plaintiff WM b. 
| Daughter of Rokeby, 8 77 
Edwards Executor of Rokeby, and Y f 
I Mary his Wife, eldeſt Daughter q Defendants If fl 
| of Rokeby, and others. 4 4 
E - Sum of money FJ ATHANEL Rokeby about fifty-five years ago became By N 
_ given tothe. AV a freeman of London, and had iſſue by his wife only Wl on 
B aughter of a 2 = ” laintiff Eliza- 
i freeman of two Children, the defendant Mary and the plaintiff Eq 
[ Logon ofeer both. 5 8 ue 
3 her marriage ö 1 te ee ee 5 1 WW” | 
| by the father; In 1731, the plaintiffs intermarried without the conſent * 
| where they do of Elizabeth's father or mother, but the father was ſoon # 
| not appear | iled | ] . iffs ; | tha 
to be on a0: after thoroughly reconciled to the plaintiffs. — 
count of the | _ K | | | 
| marriage and as Elizabeth never had any advancement from her muy ur. 
13 an advance- | # | 3 it W; 8 
Y Sent, will not the defendant Mary had upon her marriage wi Me | 
dar her ofs N 0 | | 


tn the Time of Lord chuntelh- Hatdwicke, 

$6660. paid to him, in part of her portion and advancement 
aud a bond was entered into by Rokeby previous to this 
marriage, conditioned that his executors ſhould upon his 
death, or ſoon after, pay the further ſum of 20000. to be 


„ /* 8 ' 5 
iſſue. T f 


plaintiffs for the perſonal eſtate of Nathaniel Rokeby. 
It was inſiſted for the plaintiff, that Mary having been 


bring the ſame into hotchpot, and the orphanage part of 


HE 

117 
ſhare in the 
orphanage part 
of his eſtate. 


laid out in land, or otherwiſe, as a proviſion for Mary and her 


© The bill was brought for Edwards to account with the 


| {dvanced by her father with 2000. and 2000l. the ought to 


the teſtator's eſtate ſhould: be divided into moieties, between 


Mary and Elizabeth. 


| It was inſiſted likewiſe by the plaintiffs, that penn | 


ing after their marriage Nathaniel Rokeby did in his lifetime 
give the plaintiffs ſome ſmall ſums of money by way of pre- 


| ſents on particular occaſions, and ſome other ſums, as a re- 


compence and ſatisfaction for his own, his wife's friends and 
| family's boarding and lodging with the plaintiffs, and being 


| entertained by them very often for a conſiderable time to- 


pether, (the whole of which preſents amounted only to 
| 4247.) yet that they were free gifts only of the father, and 
ought not to be conſidered as an advancement. — * - | 


r en dne 


marriage of Hume with his daughter 
| ſeveral conſiderable ſums of money, and a great quantity of 
| houſehold and other furniture, amounting to more than 700. 
| he defigned it as an advancement · of his daughter Elizabeth 
| Hume, and therefore are not entitled to an account of 
Rokeby's perſonal eſtate, Elizabeth being fully advanced in 
his lifetime. * EN» 


Nathaniel Rokeby, becauſe in his lifetime he wrote a letter 


Edwards, and defired he would 
the defendant then had by him of Nathaniel Rokeby's, 
and buy the houſe in Savage Garden, which he thereby wrote 
be made a preſent to (the defendant) Mary his daughter. ; 
that the four bonds were accordingly diſpoſed of on the 16th 
of December following for 428/. gs. 114. and the houſe 


And it was inſiſted further, that if the account is decreed, __ 
they are not obliged to account for four Eaſt-India bonds 'of | 


( 451 J; 
and his wife, that as Nathaniel 2 2 did after the interr + 
Zlizabeth, give to them Fa 


on the 11th of November 1743, to the defendant John 
Goose of four India bonds 


Wy {E'<<d for and purchaſed by the defendant, and conveyed to 
Vor. III. ee ee = | truſtees 


418 - ad | Caſes argued and determined 1 
nluſtees for the uſe of the defendant and his heirs in caſe hy 


and her heirs. 


Ihbe defendants inſiſted, that as this was directed to be 
laid out in the purchaſe of a particular freehold eſtate by the 
father Nathaniel Rokeby, and was laid out according, 
from the time of its being inveſted in land, it was no longer 

fſubject to the cuſtom of London, and therefore are not 
obliged to account for theſe Eaſt-India bonds. 


The council for the plaintiff, as to the India bonds, argue 
it was giving only ſo much money to Mary, and the ſubſe. 
quent words, buy the houſe in Savage Garden, &c. was ade. 
fignation only by Nathaniel Rokeby, but not a poſitive direc. 
tion to lay it out in land, and therefore the property was not 
altered, but continued perſonal eſtate, and dividable accord. 
ing to cuſtom. | 1 eee 


It the daughter Maſter of the Rolls, (William Forteſcue, Eſq.) The 
of — bill is brought by Hume and Elizabeth his wife to be let into 
ber father's the orphanage ſhare of Nathaniel Rokeby's eſtate : when he 
. conſent, it i: married Elizabeth, it was againſt her father's conſent, which 
2 bar tO is itſelf a bar to the orphanage ſhare, if the father had not 
ſhare, unlel, been reconciled, but as that appears fully in proof, the onl 
he be after- queſtion is, Whether the ſums received by the plaintiff the 
_ recon huſband after marriage ſhall be conſidered as an advance- 


ment, and bar her of her orphanage ſhare ? 
An advance- | 


ment in ma. VV hereſoever there is an advancement in marriage, it ſhall 
riage is anad- be an advancement in full, unleſs the father of the child by 
| 452 ] his laft will and teſtament, or ſome other writing by hin 
vancement in Written, and ſigned with his name or mark, ſhall declare or 
— full, unlelothe expreſs the value of ſuch advancement. Eg. Caf. Abr. 155: 
Ke. Ae by Chace and Box. * | . : 

him and ſigned, 8 In 
value of ſuch — — — — — 


ſhall declare the 
advancement, : TRE 


Sir Ralph Box, a freeman of London, had two ſons and two daughters; 

both the daughters were married in his lifetime, and upon the marriage 
one of them with the plaintiff, fir Ralph entered into articles to give 2000], 
| with her for her portion; and there being an expeQation that her grandmother 
8 would leave her ſomething conſiderable at her death, which the plaintiff's 
friends were not willing to rely on, fir Ralph covenanted to pay the furthet 
ſum of 40o0l. for what the grandmother ſhould leave her. The marriage _ 
effect, and fir Ralph paid the 20001. and 4ool. and the grandmother died 11 
left the plaintiff's wife nothing; and now fir Ralph being dead, the plain ; 
and his wife brought this bill, ſuggeſting that ſhe was not fully advanced, 
ee fir Ralph had declared by his will that ſhe was) and therefore ought 0 
ave an account of his perſonal eſtate, and her portion ought to be made up , 
ber a full cuſtomary part. The court defired the Recorder of London 10 wh 

F | | 


— 


wife died in his lifetime, but if ſhe ſurvived him, then to he 


in the Time of Lord Chancellor Hardwicke. 
In the caſe of Fouke verſus Lewen, 1 Vern. 88. there is 
a 'quaere, © Whether any proviſion made by the father for 
'« his child be an advancement? Or whether only fuch a 
« proviſion as is made on the marriage of the child? But held 
« jn the caſe of Jenks verſus Holdford, x Vern. 61. that 
« ſums of money given by a freeman of London to a daugh- 


419 © 


Sums given by 
a freeman of 

London to a 

drughter, if not 
given as a por- 
tion, or in pur- 
ſuance of a mar- 


riage agreement 


« ter, if not given as a marriage portion, or in purſuance of ande- 


« 2 marriage agreement, is no advancement.“ 


In the caſe of Chace verſus Box, Eg. Caſ. Abr. 154. the 
certificate mentions, that an advancement to exclude a child 
muſt be in conſideration of marriage; and there is no caſe 
| that a ſum of money given by a freeman to his daughter 


* 


upon any other conſideration, is a bar of the orphanage 


- 


ſhare. 


6 


F# 


tify what the cuſtom of the city was in ſuch cafes; who certified in theſe 


ent. 


words, To —— may it pleaſe your Lordſhip, whereas: by an order 


| 4 of his Majeſty's High Court of Chancery of the 14th of May laſt, in a cauſe 
i there de be between James Chace and Elizabeth his wife, plaintiffs, 
« and Sir Ral h Box, Knight, defendant; the Lord Mayor and Aldermen 


| * are required to certify the cuſtom of London, by the mouth of the Recorder, 


« in the points following, viz. Whether if a citizen of the ſaid city, hath in 
| 6 his lifetime advanced any of his daughters in marriage with a portion of 


| & money, ſhall by any writing under his hand and ſeal, declare ſuch 


| « daughter was by him fully advanced; whether ſuch daughter by the cuſtom 
| * of the ſaid city, is not excluded from having or demanding any further or 
| © other part of her father's cuſtomary eſtate, as an orphan of the ſaid city; 


Or whether ſhe ſhall, after her father's deceaſe, have a ſhare of his cuſtomary 
ti eſtate, bringing what ſhe received on her marriage into hotchpot? We the 


| « Lord Mayor and alder men of the ſaid city of London, having heard the ſaid 


« parties and their counſel learned in the law, do humbly certify to your 


“ Lordſhip, that by the laws and cuſtoms of the city, if any freeman's child, 


4 male or female, be married in the lifetime of his or her father by his conſent, 
| © and not fully advanced to his or her full part or portion of his or her fa- 
* ther's perſonal or cultomary eſtate, as he ſhall be worth at the time of his 
4 deceaſe, then every ſuch freeman's child ſo married as aforeſaid, ſhall be 


excluded and debarred from having any further part or portion of his or 
5 their ſaid father's perſonal or cuſtomary eſtate, to be had at the time of his 


| © deceaſe, except ſuch father by his laſt will and teſtament, or ſome other writ- | 


* ing by him written, and ſigned with his name or mark, ſhall declare or 


« expreſs the value of ſuch advancement; and then every ſuch child after | 


| * the deceaſe of his or her ſaid father, producing ſuch will or other writing, 
* and bringing ſuch portion, ſo had of his or her father, or the value thereof, 


„ into hotchpot, ſhall have as much as will make up the ſame a full child's - 
part or portion of the cuſtomary eſtate his or her ſaid father had at the time 
* of his deceaſe, notwithſtanding ſuch father ſhall, by any writing under his 
* hand and ſeal, declare ſuch child was by him fully advanced. Dated, 
0 &c,” The lord chancellor ſaid, that the certificate being the proper trial 
in this caſe, and being againſt the defendant, (for when the certainty of the 


| advancement appears, the father's declaring or not declaring her fully ad- 
vanced, does not avail.) Therefore an account muſt be taken of the eſtate, and 


the 2000]. muſt be made up her full cuſtomary part, and the 400l. paid for 


bupzin only. Vide Caf, Eq. Abr. 154. 


ide grandmother's legacy muſt not be taken as any part, that being paid on 2 


LS Therefore 
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4% Cuaſes argued and determined. 


Therefore the plaintiffs are nat barred by any of the ſums 
given after marriage, as it does not appear to b. on account 


14 tl | 0 I a : * 
. of the marriage, and as an advancement. 


I The next queſtion is, What the plaintiffs ſhall bring into 

hotchpot ? Now upon the authority of Jenks verſus Holford, 

_ whatever the father giyes to ſuch child muſt be brought into 

hs 4 But there is an exception in this caſe to the general rule, 

Whatever a free. becauſe the father lived frequently a fortnight or three weeks 

man of London with the plaintiff and his wife. 

gives to a chill 2 1 PO Oe 

ſhall be brought into hotchpot. . = gt | 


"TE, 


Preſents made It is reaſonable they ſhould be allowed ſomething. for the 
þ; child after father's living with them for ſome time; it is a ſort of natu- 
frequently liv- ral debt from him to a child; and therefore I ſhall not ſend it 
Ing with her for by way of quantum meruit to a maſter, becauſe I think what 
| 2 time, ſhall be Preſents: the father made ſhould be conſidered only as a re- 
conſidered only compence and ſatisfaction for their trouble, but refer it to him 
| 70 w — only to ſee what the ſums were that was given by way of ſa⸗ 


aud not asa tisfaction and compenſation for the expence that the father 


gift, to be put them to 
brought into pu them. to, 


botchpot. The next conſideration is, What muſt be brought by the 
defendants Edwards and his wife into hotchpot ? The 20000. 
given in marriage, and the 2000. ſecured by bond, muſt un- 
queſtionably be brought into hotchpot. The only queſtion 
Ik then is, Whether the 400/. Eaſt-India bonds ſhall be brought 
[ 453] in? It is a general rule, that ſettling lands by a freeman on 
* , a child is not ſuch an advancement as ſhall be brought into 
hotchpot. It was inſiſted upon by the plaintiffs, that this is 
the ſame as giving money, and not an abſolute direction of 
the freeman to inveſt it in land, and therefore muſt be brought 
into hotchpot, On the other hand it was inſiſted by the de- 
fendants, and very rightly, that this ſhall be looked on 26 
a purchaſe ; for the eſtate was bought in the lifetime of the. 
freeman, and though ſettled on one of the children, yet it 
ſhall not be brought into hotchpot, for the money was the fa- 
ther's, and laid out by his direction in the purchaſe of land. 
The ſame rule, which makes it liable while money to be di- 
vided. according to the cuſtom, takes it qut of the cuſtom, 
J. Wind. 7 [hd oe iniohs hed bo wes rk 


* 


LS 5 8 Fw 7 


Another objection was, that this land ſo purchaſed is nat 
ſettled according to the father's intention, who deſigned it for 
his daughter's benefit, and her ſeparate uſe. | 


But 


7 n. 80 ä 
. 


in the Time of Lord Chancellor Hardwicke. __ 
But whether ſo, or not, is of no avail; becauſe being laid Money directed 


t in it ou | by a freeman to 
out in lands, takes it out of the cuſtomary eſtate, and there- bg Iaid our 
fore not ſubject to be br ought into hotchpot ; AN d if : mpro- . 9 ＋ * 
perly ſettled, the court will take care to fee it carried into ex- heneft of a 


| ccution according to the intention of the parties. 1 =p een 


7 — | : $4 , ; by ? t Q 5 

His Honour 8 an account of the teſtator Nathaniel and is yt ab- 
| rional eftate, | *: 10] ject to be 

Rokeby's perſonal eſtat brought into 


| Boteler verſus Marmaduke and Henry Allington, ET. 
TH E bill ſtates that Philip Boteler being ſeiſed in fee of The defendant, 
ſeveral manors, &c. and of the advowſon of Aſton in + bat _ 
| Hertfordſhire, by his will deviſed the firſt and next preſenta- ſought to diſco- 1 
tion of the ſaid church after his deceaſe, to Marmaduke Al- ver whether af- 
lington and William Allington, their executors, Qc. and all g. 10 K. be 
his manors, lands, Fe. to the ſame perſons, and their heirs, in was not preſent- 
truſt for the plaintiff for life, remainder to his ſon Philip Bo- totwo 22 
teler for life, remainder to his firſt and every other ſons in gitued, &c. de. 
tal male, remainder to his own right heirs, 8 fuck 
| to ſhew an avoidance of A, The demurrer allowed, becauſe he is not obliged by a — as 
ſubje@ himſelf to a forfeiture, of any thing in the nature of a forfeiture; hs 
The teſtator died without iſſue, leaving Elizabeth Neville | 4.54 ] 
his only fiſter and heir at law, who became ſeiſed of the re- N 
yerfion and inheritance of the premiſes, expectant on failure 
of iſſue male of the plaintiff and his ſoun. | 
Elizabeth Neville by her will deviſes this reverſion to Henk 
| ry Allington for life, with remainder to his firſt and other 
ſons in tail, remainder to Marmaduke Allington in fee, 
On the gth of May 1743, the living of Aﬀon becoming 
vacant, the defendant Marmadyke Allington preſented the 
defendant Henry, who claims the eſtate in reverſion under 
Mrs. Neville's will, and he was inſtituted and inducted on 
the 1 of Auguſt 1743, to this living, which is upwards of 


per Annum. | 


On the ad of July 1745, the plaintiff diſcovered that 
Henry Allington had accepted the livings of Staingote and 
dwinhope, by which the living of Aſton became vacant; and 
the plaintiff by his bill infiſted he had a right to nominate ; 
but that the defendant Marmaduke never informed him that 
the living was become vacant, and in breach of his truſt on. 
the 15th of October 1744, preſented the defendant Henry a 


ſrond time to the living of Aſton, and he was admitted by ö 
198 . 5 | | b r 1 * 5 ; 
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er Caſes argued and determined © 


4 : Ww #+ 
. . . 
COS - Ly 4 
4 


the biſhop of Lincoln to Aſton, vacant" by his &ſſion, and 
inſtituted and inducted the 29th of October following. 


I The plaintiff Ikewiſe by his bill infiſts, that Marmaduke 


Allington had ng right to preſent a ſecond. time, and that 
the defendant Henry Allington knew Marmaduke had a right 
only to preſent on the firſt vacancy after the'death of the 


teſtator Philip Boteler, as he had ſeen the wills of Philip 


Boteler, and Elizabeth Neville. : 


And therefore the bill prayed, that Henry Allington might 


ſet forth, whether he was not inſtituted and inducted to Afton 
the 4th of Auguſt 1743, and whether he did not afterwards, 
and when, accept of the living of Staingote and Swinhope, 


and was not duly inſtituted and inducted thereto. 


And in regard the time for bringing a quare impedit was 
lapſed, before the plaintiff heard of Henry's being preſented 
a ſecond time to Aſton, ſo that he has no legal method of 
coming at the living of Aſton, prays that the defendant may 


be compelled to reſign the living, and that ſuch perſon may 


be preſented as he ſhall nominate. 


The plaintiff annexed an boi co bis bill, that he had 


not heard till the 2d of July 1745, that the defendant Henry 
had accepted of the living of Staingote and Swinhope, and 


| that he never knew till that day the defendant Marmaduke 


L 455 J 


had preſented Henry a ſecond time to Aſton. 


_ The defendant. Henry Allington as to ſo much of the bill 
as ſeeks to diſcover whether, after his inſtitution and induc- 
tion to Aſton, he was not preſented: to Staingote and Swin- 


| hope, and inſtituted and inducted thereto, demurs, as ſuch 


| diſcovery tends to ſhew an avoidance of Afton. 


And as to ſo much as ſeeks to compel the defendant to re- 
ſign Aſton, &c. pleads that in October 1744, Marmaduke 
Allington preſented him thereto, and that in the fame month 


he was duly admitted, inſtituted and inducted, and that he 


has ever ſince quietly held the living of Afton, without any 
diſturbance from the plaintiff; till the filing the bill the 3d of 
May 1746, by means whereof: Aſton was full of an incum- | 


bent for the ſpace of more than eighteen months, before the 
filing the bill, or commencement of any ſuit, concerning the 


preſentation, and therefore pleads ſuch plenarty in bar to 


the relief. 


* 


By his anſwer denies he ever ſaw either the orginal, of 
copy of Philip Boteler's will, or was informed of the con- 


tents, till ſince the bill was filed. The living of Aſton 1 


& mY oa wn ttwwwd ic... wt 


L f 


in the Time of. Lord Chancellor Hardwicke. ** 


do be worth 1 ol. per. ann. and Staingote and Swinhope to- 
gether 421. ON LS 


Mr. ſolicitor-general for the defendant Henry Allington. 

The living of Afton is above the value of 80. in the King's 

books, and therefore the acceptance of a ſecond living is a 

forfeiture of the firſt ; and as the defendant, if heſhould make 
a diſcovery of this fact, would ſubje& himſelf to a forfeiture, 

| he is within the common rule of this court, and may demur 


| to ſuch diſcovery. 


M. Brown of the ſame ſide (aid, there never was any in- 
tance of coming into this court, to have ſuch a queſtion an- 
| ſwered, where the perſon is in the actual poſſeſſion of the 
7-5 e , N 


Lord Chancellor. I take the rule to be, that if a clergy- If a clergyman 

man is in poſſeſſion of a living of above BJ. a year in the = ee ; 

| King's books, and accepts of a ſecond living under that va- gl. a year in the 
lue, it is an abſolute avoidance of the firſt; or if a perſon in King's books 


poſſeſſion of a living under 8]. a year in the Kin g's books, accepts of a ſe- 


cond under 


takes a ſecorid living without a diſpenſation, the firft is VoId- chat value, it is 
able at the election of the patron. : — . 


- fir; ifin poſſeſſion of a living under 81, in &c. takes a ſecond without a diſpenſation, the firſt is 
voidable at the election of the patron. | 7 : „ EO 2 


Mr. Wilbraham of the fame ſide cited Jones verſus Me- 1 456 Þ — 


redith in the Exchequer. Lord Ch. B. Comyns's Rep. 661. 

where to a diſcovery ſought by the bill whether defendants 

| wereeducated in the popiſh religion, &c. and thereby incurred 
the incapacities in the ſtatute of 11 & 12 W. 3. they pleaded 

that act, and it was ©. RE . 

He likewiſe cited Monnins verſus Monnins, Reports in 

Chanc. 2d part 36. where the defendant's demurring to the 


diſcovery of her marriage ſince the death of her huſband, as 
it amounted to a forfeiture, was held good. 


Mr. attorney-general for the plaintiff ſaid, this is a diſco- 
very. of the fact upon which the very right to the preſentation 
muſt depend, and therefore the dem urrer of the defendant 


ought not to be allowed. Ly ay tl 
Lord Chancellor. The queſtion as to the demurrer is im- 
material, except as to the conformity to the rules of this 
court, becauſe it is a very eaſy matter to fix the preciſe time 
of admiſſion, inſtitution and inductio. 
The plea is of more conſequence, becauſe I know of no in- 
lance where upon an equitable right to a preſentation, after 
eto: 3 5 9 


the preſentee has been in poſſeſſion fix months, which male 
. a plenarty, that the cui que truſt may come into this coun 


*. 


+ 
' 


e Caſes argued and deter mined & 


to ſet aſide ſuch preſentation, upon the general doctrine, that 


there is no ſtatute of limitations which can affe& a truſt, The 
cauſe was ordered to ſtand over till the 3oth of March to look 
into caſes in the mean time. „ ve, » | 

On that Day Mr. Brown for the defendant Henry Alling, 
ton cited Gardiner verſus Griffiths in 2 P. Mint. fol. 404. 
the mortgagee of an advowſon preſented, the mortgage 


brought his bill againſt the preſentee ſeven moths after infi. 


tution to compel him to reſign: lord chancellor King hell 
the bill muſt be within fix months in the ſame manner as; 
guare impedit, and therefore diſmiſſed the bill as to that par, 
which ſeeks to compel the deferidant to reſign his living. 


5 Mlr. attorney-general, council for the plaintiff,  obſervel 


| the ſingle point of equity was, that the mortgagor is entitled I 


that was a caſe between a mortgagor and a mortgagee, and 


© Here Marmaduke Allington, by virtue of the will of f 


Philip Boteler, had preſented to the fir/? turn, after the de. 


ceaſe of the teſtator, who had given him ſo far a beneficil 


intereſt, but upon any other avoidance he had a mere | 


| 4 U . 457 ] right only as a truſtee,” and the defendant Henry Allington 


knew his uncle was no more, and that he had no right to 
preſent, and yet accepted of a preſentation from him with 
notice thereof, and has not denied theſe facts in his an- 


And there is not à ſingle inſtance where a truſtee is guilty 


of a breach of truſt, but it has been held he ſhall commu- 


nicate that breach of truſt to the perſon who takes an advan- 


Lord Chancellor. I am extremely well ſatisfied with th 


determination I ſhall make in this caſe. I'here are two mat. 


ters in queſtion, one upon the demurrer as to the diſcovery d 


In a bill to 
ſtay waſte, a 
Plaintiff is not 


the acceptance of the ſecond living, and as to that, I am of 


opinion the defendant had a right to demur, not becauſe it i 


of any conſequence to the plaintiff, for the fact of which he 


ſeeks à diſcovery may very eaſily be aſcertained by the biſhop's 
- regiſter, but for the ſake of the rule of the court, that a de- 
fendant is not obliged by a diſcovery to ſubject himſelf to1 


forfeiture, or any thing in the nature of a forfeiture. 


And therefore in all bills to ſtay waſte, a plaintiff i 
not entitled to a diſcovery, unleſs he waves the double 


" penalty 


in the Nie of Lord Chancellor Hardwicke. „ 


penalty; which is treble damages by the ſtatute of Glou- intitled to a 


e diſcovery, un- 
cel ter. „ ee rg leſs he waves 
„% EG | the double penalty: 


Nor is a plaintiff intitled to a diſcovery upon the popiſh gp _—_ 
acts, touching the diſability * of papiſts ; it was objected that Nes js not 
it ought not to be conſidered as a penalty, under theſe acts, intiled tos 
but as a limitation over in favour of a proteſtant heir, but OY bes. 
held notwithſtanding, the party ſhall not be obliged to diſ- s create an 
cover, becauſe theſe acts create an incapacity, which has the incapacity, 
ſame wat forfeiture, oo EH En nn 2 


A diſtinQion- was attempted here, that by 21 Hen. 8. din derte 
ſec. 9. there is no Jour fixed, but ſays only that the firſf 
benefice ſhall be adjudged in the law to be void. oy: 
It has been compared to caſes where an eſtate for life 


has been determined on the breach of a condition ; as where 
a woman holds only durante viduitate, and if ſhe marries, 


nation of the eſtate in the former living. 


| timited. over, ſo the acceptance of a ſecond, is the determi- 


The court have made great difference between a deter- 
mination by the party himſelf, and a determination by an. 


| act of parliament. Pay. = 
| © Suppoſe" the ſtatute of 21 Hen. 8. had faid, if he accepts © 4.58 


Fd 


a ſecond” living, the firſt thall be abſolutely void ; this would If the 21 H. 8. 
have” been a penalty; but though the act of parliament does . * 
not ſay ſo in words, yet it amounts to juſt the ſame thing, — eg 
and therefore I think the defendant is not obliged to make a tbe firſt ſhall | 


| Gicovery, in order to preſerve the rule of the court intire. wx oe AY 
n : Vn M 17> have be 
| Lord Hardwicke allowed the demurrer. 55 : 


The next matter in queſtion is as to a plea of a plenarty of rs bb : | 
ix months, and upwards. This goes to the point of right. S. worth, 3H; 
| | | | a moun | 
Marmaduke Allington was intitled to one turn in the pre- the ſame 
ſentation of the living of Aſton, and was a general truſtee 5 290 * 
likewiſe of the advowſon, and whole eſtate to which it was obliged to 
appendant ; and therefore in his own right might preſent ho make a dif 
the "firſt turn; but as to all the reſt the ce/tuz gue try/t was * 
entitled to preſent. After Henry Allington had reſigned 
Aſton, to accept of two other livings, he was preſented a 
ſecond time to the living of Afton by Marmaduke Allington. 
The bill was not brought till above eighteen months after 
Henry Allington's ſecond preſentation to the living of Aſton, 


8 
, $$. id... 


7M Vide Ante 155. . | 9 
a | | and 


Vo, III. 


Rt, * 


gab gange argutd and determined -* 


and as a quere impedit cannot be ſued out after fx monly, 
| Where a parſon has been preſented to a living by one who has 
not a right; for it is the ſtatute of Weſtminſter the 2d. 13 Ed.. 
c. 5. that makes it a bar; the queſtion is, Whether the ſame 
rule ought to hold in equity? © abies 


As» quare I am of opinion in general it ought, for that act was made 
impean cannot for the ſake of preſerving the peace of the church; a very 


be ſued out 


aſter ix uſeful law, and rigidly adhered to ever ſince, and very proper 
months, where to be adopted in equity, becauſe it is the general rule, that 


a pat ſon has 


oy preſented equity follows the law, whether originally a reſolution of the 


to a living by common law, or introduced by ſtatute. 
RT WHT. 5 ont... 63 r U | 
not a right; is a rule very proper to be adopted in equity, becauſe it is, the general one, tht 


—_ follows the law, be it originally a reſolution of the common law, or introduced by 
*The caſe in 2 P. Wins. 404. is a ſtrong caſe for thi 
pprpoſe; and a very clear authority. n 


1 Then the queſtion will be, If there is any distinction be. 


tween that caſe and the preſent? The diſtinction infiſted on 
by Mr. attorney-general, is, as to Henry Allington's notice 
of Marmaduke's being only a truſtee at the time he accepted 
of the ſecond preſentation to Aſton. A man might knoy 
that Marmaduke Allington was a truſtee, - without knowing 
that he was guilty of a fraud, or a breach of truſt, for Henry 
might conceive that Marmaduke had a right to preſent in the 
capacity of. a truſtee, and therefore the notice is of no conſe- 
quence. But confider how far it would extend if this diſ- 
tinction was to prevail, that where a man has been guilty of 


a breach of truſt in preſenting a perſon to a living, no length 


of time ſhall avail the preſentee to quit his poſſeſſion. 


A perfon who It is true, the ſtatute of limitations cannot be pleaded 
hasrakena apainſt a breach of truſt, nor can a perſon who has taken: 
fm? truſtee Conveyance from the truſtee ſhelter himſelf under a plea of 
cannot ſhelter that ſtatute. Re? | * 

imſelf under SETS | | 
a plea of the ſtatute of limimitations. FEY = | 
But if the rule ſhould hold as to a plenarty, then after the 
defendant had been in poſſeſſion twenty or thirty years, ths 
plaintiff might ſet aſide this prefentation. DE Op 


— 


f : * 


* One mortgages a manor with an advowſon appendant, and the church 
becomes void, the mortgagee though in poſſeſſion 'ſhall not preſent to the 
church till the mortgage is forecloſed ; but if the mortgagee of an ad vo ſoſ 
preſents, the bill by the mortgager muſt be brought within ſix months after 
quare impedit. 80 determined by lord chancellor King in Gardiner _ 
Griffiths, 2 P. Wms. 404. N. B. The bill was diſmiſſed as to that part ui 

fought to compel the defendant to reſign his living. Gardiner verſus Griffith 


* 
i, 


on he » rere 25 =. BE 


HO FMT, 4 


in the Time of Lord Chancellor Hardwicke. 0 427 
For if the ſtatute of Weſtminſter the ſecond, which is con- Weſtminſter 
| fidered here as a ſtatute of limitation, ſhould not be admited ec 4p 
2s à bar of an equitable right, as well as a legal, there is no ſecure the - 

iod when you can ſtop, therefore this doctrine would be of og 1 
miſchievous conſequence, and ſubvert the intention of the being conk- 
fatute of Weſtminſter the ſecond, which was to ſecure the dered as a | 

e of the church; and for this reaſon I am of opinion the ſtatute of i. 

w ought to prevail in this court 1 5 t e 0% 
rule of law oug P Urt. bar of an 
| equitable as 


Having faid this with regard to the rules of law and equit „well as a legal 
I will go a little further as to the circumſtances of this wh eee 

| that this is not ſuch a one as a court ought to ſtrain in favour (ere. 

of the plaintiff, for his chance of preſenting is exactly the plca of a ple- 

fame, as Marmaduke's firſt preſentation was undoubtedly "ty of bx 

good, and there is no prejudice to the plaintiff in his preſent- e wen 5 

ing Henry a ſecond time, becauſe upon the death of Henry, allowed. 

the plaintiff's right of preſenting accrues equally as if Henry | 
had never been preſented but once to this living. Lord 

| Hardwicke allowed the plea. Ed 5 


| Weltfaling verſus Weltfaling and others, March 5, b. 460 ] 
„ | : 1746. 8 = . 


Hi RBERT Rudhall Weſtfaling deceaſed, had ſeveral An advowſon 
kinds of eſtates of inheritance, conſiſting of freehold in gron ug 
and copyhold, and alſo the advowſon in groſs of Linton, and . Py 
likewiſe eftates pur auter vie, and was poſſeſſed of a conſiderable lands, but by 
perſonal eſtate ; ſome of the eſtates were in ſettlement, and e w9"55tc- 
others ſubje& to his diſpoſition, and being ſo ſeiſed made his Rags 
; WW will, and thereby deviſed all his leaſehold land, fituate at it will. 
Hampton Biſhop, to truſtees and their heirs, on truſt to per- 
mit the defendant Philip Weſtfaling to receive the rents 
during his life, and after his death, the firſt and other ſons of 
Philip to receive the rents thereof, and for want of ſuch iſſue, 
0 the defendant Herbert Weſtfaling and his heirs, and by 
his will deviſed to the truſtees all his freehold lands not under 
ſettlement, and whereof he was any way ſeiſed or poſſeſſed of, 
or any way intereſted in law or equity, either in poſſeſſion, re- 
verſion, or remainder, which he had any power to aeviſe or 
a:ſpoſe of, and alſo all and ſingular his leaſehold eftates and 
| lands whatſoever, excepting only ſuch as are herein before 
deviſed, that they ſhould by mortgage, or otherwiſe, of all 
or any part of the leaſehold or freehold eſtate, ſecure to his 
Gughter 30000. and intereſt, and ſubje& to this to Herbert 
TANG for life, remainder to his firſt and others ſons in 


= kh 2 


The 


. * Caſes argued and determined 


The teſtator at the time of his death was indebted in larpe 
ſums of money, by ſpecialty and otherwiſe, |, | 


The bill was brought by the teſtator's daughter for her le. 
8560 and by James Clarke, a creditor by fimple contra, 
or an account of the perſonal and real eſtate of the teſtator, 
and that the perſonal eſtate may be applied in a courſe of ad. 
miniſtration, and if not ſufficient, that the real aſſets may 
be ſold, and applied in ſuch proportion, order and IP 


b 


155 as in juſtice. to all the defendants it ought to be applied, for 
| payment of the teſtator's debts. - e LE be. os 


Mr. Brown, for the plaintiffs, argued, that by the words 
all his freehold lands, the advowſon, though an incorpatel 
inheritance will paſs, and cited two caſes, How verſus Conney, 

1 Leon. 180. where it was held a reverſion paſſed by the 

word lands, and Stiles 261. 278. ſimilar cafe, where by the 

_ words fee-fimple lands, a portion of tithes was held to paſs 

But if it does not paſs by the will, he inſiſted it was aſſets to 
pay debts. | 1 


* Lord Hardwicke mentioned the caſe of Robinſon verſu 
- 354 Tongue, Michaelmas Term 1730, determined by lord chan- 
[ 461 ] cellor King, and afterwards affirmed in the Houſe of Lords, 
+ that in equity an advowſon deſcended upon the heir is aſſeti 
for payment of debts of the anceſtor, becauſe here you may 
pray a ſale, but at law it is not extendable. Vid. Vin. Abridg, 

title Aﬀers, P. 145. PI. 28. 2 


Mir. Evans of the ſame fide faid, that in Co. Lit. 374. b. 
an advowlon is held to be aſſees. . 
Lord Hardwicke ſaid, but it is not held by lord Coke to be 


aſſetsto pay debts, but to ſupport a warranty, and the reaſon 
is, that the total eſtate paſſed. „ | 


Mr. Brown then inſiſted, that the deviſe of the eſtates pur 
auter vie to Philip Weſtfaling, was within the ſtatute of 
3 N. & M. for relief of creditors, and that they are aſſets for 
payment of debts, and that they are compriſed under the ge- 
neral words eſtates a perſon hath power to diſpoſe of by his 
laſt will, and that whatever would have been aſſets in the 
hands of the heir, ſhall be fo in the hands of the deviſee. 


Here is an eſtate limited to the late Mr. Herbert Rudhal 
Meſtfaling, for three lives, he had a power to deviſe it aa), 

| if he did not, it would have been aſſets in the hands of 
his heir, and therefore ſhall be ſo in the hands of the 


5 Mr. 


2 *h 


— 


in the Nine of Lord Chancellor-Hardwicke. 


pend upon he conſtruction of the ſtatute of fraudulent devi- 
ſes, Before the ſtatute of 32 H. 8. c. 1. of Wills, and 34 


& 35 H. 8. c. 5. no lands were deviſable, which gives a 
wer that every man who had lands, tenements and here- 


ditaments might deviſe, but is plainly confined to fee- ſimple, 


and not intended to life eſtates, for they were capable of be- 
ing ſeized by the firſt occupant, The next alteration in reſ- 
pect to wills, was by the ſtatute of frauds and perjuries, 29 
Cb. 2. c. 3. /. 5. which —. a power of deviſing eſtates 


pur auter vie, as well as eſtates in fee- ſimple under the ſame 
ceremonics, and if there is no deviſe, the ſame ſhall be 
chargeable in the hands of the heir, if it ſhall come to him 


by reaſon of a ſpecial occupancy, as aſſets by deſcent, and if 


| no ſpecial occupant, it ſhall go to the executors or adminiſ- 

trators of the party, that had the eſtate thereof by virtue of the 
grant, and ſhall be affets in their hands. The owner of lands 
might have deviſed them ſo as to diſappoint his heir or ſpe- 


| cialty creditors, till the ſtatute of fraudulent deviſes, 3& 4 


V. & M. c. 14. the miſchief recited there is, that perſons 
| might diſpoſe of their lands, tenements and hereditaments by 


| will or appointment, in ſuch manner as to defraud their cre- 


ditors. The ſtatute-means by lands, tenements and heredi- 


taments, the things, and not the intereſt the perſon had in 


them. 


I am aware the general words or had power to diſpoſe of 


vill be infiſted on by the other fide, to take in all eſtates he had 
2 power to diſpoſe of; hut plainly eſtates for life are not in 


| the meaning of the legiſlature, for the caſe put by the ſta- 
tute of frauds is a deſcent to the heir, by reaſon of a ſpecial 


occupancy, but the power of deviſing ſuch eſtates is not 
taken away. . 


Lord Hardwicke ſaid, they are made in the nature of per- 


Mr: ſolicitor-general for Philip Weſtfaling. Whether the 
eſtates deviſed to him are to be conſidered as aſſets, will de- 


423 


L 462 } 


ſonal aſſets, and it is ſuch a power to diſpoſe as a teſtator has 


oy perſonal aſſets, and all the determinations are upon this 
voting. 1 1 25 


| Mr. folicitor-general inſiſted, ſecondly, that 'the advow= 


ſon did not paſs by the will, eſpecially as it is an advowſon in 


groſs, becauſe this is an incorporeal inheritance. 35 
The words of the will are lands, tenements, and leaſehold 
eſtates, and the word lands will not carry the inheritance; all 


ſis freehold lands ſeem to be in oppoſition to other ſort of eſ- 
Fg +... | tates; 


law is, if there are eſtates which properly paſs by the words 
of the will, it ſhall not be extended to ſuch eſtates that do wt 


L 463 ] 


that the caſe of Robinſon an Tonge was ſomething par- 
ticular, as being the truſt of an advowſon, and that it does 


the owner; I do not know in what manner a court of lau 
can extend an advowſon, if the owner of it has no other 


| Lord Hardwicke, I appreherid it has been hel# that fe 


this place but theſe tithes, and therefore, rather than the il 


_ equitable eſtate in the advowſon, that deſcended on the heir 


court of law has determined a legal intereſt in an advowſon 


aner oral and E,, 
tates; and lands have never been conſtrued to take in the i. 
tereſt a man has in any eſta cke. | 


- 


I 


word land will paſs the demeſnes of a manor, and as a mand 
cannot be ſeparated from it, therefore it will pals likewik, 


Mr. folicitor-general then ſaid, ſuppoſe a man has rent, 
charges, rent-ſervices, and lands, and he deviſes his lands 
this is in contradiſtinction to his other tenures, and they vil 
not paſs by the word lands. £ | 
Mr. Parrot of the fame fide, as to the caſe cited by Mr, 
Brown-out of Stiles, that a portion of tithes paſſes by the 
word lands, there was nothing belonging to the teſtator in 


ſhould be ineffectual, it was held they paſſed, but the rule df 


properly paſs by the words. 


Mr. Noel, council for the defendant Herbert Weſtfaling, 
in ſtating the caſe of Robinſon verſus Tonge, ſaid it was an 


at law, and could not be come at without the interpoſition 
of this court; but there is no cafe can be cited where a 


to be aſſets. 


Mr. Wilbraham, of the ſame fide, ſaid there was no au- 
thority that by the deviſe of all freehold Jands, an advow- 
ſon will paſs ; in Hob. 303. it was held, that by a deviſe 
of tenements it will paſs, but not of lands only, As it 
does not paſs then under the will, the queſtion is, Whether as 
it is a bare deſcent from anceſtor to the heir, it ſhall be al- 
ſets to pay debts, If it ſhould be your lordſhips opinion, 


not extend to a legal intereſt in an advowſon, then it does 
not affect the caſe. An advowſon yields no ſort of profit to 


eſtate. To fay that this court has a power of ſelling an ad- 


vovſon, unlefs it determines firſt that it is aſſets, is - begging it 
the queſtion, and therefore, unleſs this point is firſt ſettled 
the court has no juriſdiction, as being a mere legal right. 


T 
T 

As to the eſtates pur auter vie being aſſets, he cited duke ' 
of Devonſhire ver/us Hilton, 2 Vern. 719. and Oldbam IMF ?! 


verſus 


1 


in the Time of Lord Chancellor Hardwicke. 


\ | werſus Pickering, Salt. 464. where by the declaration of 
bord chief juſtice Holt in that caſe, it ſeems as if he thought 
the ſtatute of frauds and perjuries had ſtamped them aſſets for 


* * 
* 


payment of debts. „ e e 
If this be a full declaration that they are aſſets, then they 
could not be deviſed away. CCC 


On the 13th. of April 1747, this cauſe ſtood for judg- 


£ 


queſtions of law. Firſt, Whether a part of the eſtate of 
Herbert Rudhall Weſtfaling, called the advowſon of Lenton, 
J paſſed by his will z or if it did not, whether it is to be con- 
| idered as aſſets by deſcent, as being an advowſon in 'groſs ? 

The ſecond queſtion is, Whether eſtates pur auter vie are 


| thedebts of the teſtator ? 


: 


| Lord Chancellor. There are two queſtions, which are 


C 464 1 


| within the ſtatute of fraudulent deviſes, and liable N 


As to the firſt, T am extremely clear, it did not paſs by 
| the will, there is no authority that an advotoſon will paſs by 
the word lands, though it will by the words fenements and he- 


| reditaments. © Being then not deviſed, this brings it to the 


| aſſets. In the caſe of a debt by ſpecialty, where there is 
judgment againſt the heir, it is to recover to the value of the 


land: it is laid down by Flzta,: lib. 2. cap. 65. and Co. 
Lit. 374. that an advowſon is aſſets to ſatisfy a warranty, 


and there are no negative words that it is not aſſets to ſatisfy 


a bond debt, and ſeems to be a diſtinction without a diffe- 
rence to ſay it is not. The notion of its not being aſſets ſeems 
to have been taken up from a ſaying of lord chief juſtice 


Anderſon, in the caſe of Cleer ver/us Peacock, Cro. Elia. 
350. his words are, although it may be holden, and is aſſets 


in a. formedon, yet it is not aſſets in debt, for it is not of an 


1 value, and ſo cannot be deviſed; but three judges 


almſley, Beamond and Owen held, that it is well deviſa- 


ble, for the body of the act is, that lands, tenements and he- 


| reditaments may be deviſed, and this is an hereditament. If 


it may be extended for the king, which goes upon the ſame 
| Teaſon and foundation, what colour is there to ſay it ſhould 

nat be ſo in the caſe of bond creditors? Soon after the caſe 
| of Cleer verſus Peacock, there came caſes which ſtrongly 


import tlie contrary opinion, Sir William Jones 23, A 
| | — | | and 
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cent to ſatisfy taken by the clerk, for the queſtion intended was, whethy 


= manor itself being aſſets, what is appendant muſt be ade. 


er ie de. Of frauds and perjuries, 29 C. 2. * And for the amend: 
liable to debts © that from henceforth any eſtate pur auter vie ſhall be de- 
by ſpecialty, to (c yiſeable by a will in writing, ſigned by the party fo devi- 
* courſe of admj. ** fing the ſame, or by ſome other perſon in his preſence, 
 niſtration, ac- “ and by his expreſs directions, atteſted and ſubſcribed in the 
cording to the (Cc preſence of the deviſor by three or more witneſſes; and i 


9 


and ſo it ſtood till the caſe of Robinſon verſus Tonge, it ty; 
Houſe of Lords, March 23d, 1730. | 
It has been ſaid, the authorities go no further than when 
there has been a truſt of an advowſon, but do not extend to 
legal intereſt iti an advowſon; this argument is quite cut 
by the roots by the determination in the Houſe of Lords, 


[465 In the minute book of that day, it is taken down that th 
An advowſon queſtion propoſed to be aſked of the judges was, Whether al 
3 advowſon in fee was aſſets? It muſt have been defectiyey 
bond creditors. an advowſon in fee in groſs was aſſets; for there could be ny 

F doubt as to an advowſon, appendant to a manor, becauſe the 


likewiſe, 527% det . Rog 
The judges who gave their opinion were, Tord. chief juſlic 
Evyres, baron Price, and baron Comyns ; and lord Raymond 
being conſulted upon it afterwards, declared himſelf of the 
WWW 
I ar therefore of opinion it is aſſets by deſcent to ſatich 
GRE 19-95-26 Cato, 3 
I! be ſecond queſtion was, as to the leaſehold eftates pur 
auter vie deviſed to Philip Weſtfaling. It has been inſiſted 
for the plaintiffs, that if the perſonal eſtate, and the real eſtate 
deſcended, are not ſufficient to ſatisfy. the debts, that the 

| Jeaſehold eſtates are liable on the conſtruction of the ſtatute of 
fraudulent deviſes, which makes a deviſe void againſt cred- 
tors. I am of opinion the fatute does make it void, 


An eftate pur There are two ſtatutes to be conſidered; firſt, the ſtatute 


ey 2 EE ». 8 ISS 


2 


viled, wilt be. ment of the law in the particulars following; Be it enadted, 


contribute in a 


0e . oo 


grols value. 44 no ſuch deviſe thereof be made, the ſame ſhall be charge- 

| able in the hands of the heir, if it ſhall come to him 1 
« reaſon of a ſpecial occupancy as aſſets by deſcent, as in ca 

& of lands in fee-ſimple; and in caſe there be no ſpecial oc- 

* cupant thereof, it ſhall go to the executors or adminiſtra. 

tors of the party, who had the eſtate thereof by virtue ot 

ce the grant, and ſhall be aſſets in their hands. The effec 

pf this ſtatute is to make theſe eſtates deviſable, which * 


Lord Hard wicke read the preamble and the firſt enacting | 466 J 
clauſe, That all wills, Hr. of manors, meſſuages, lands, 5 
| « tenements or hereditaments, c. whereof any perſon at 


Mr. folicitor-general's principal objection was, that to con- 
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f in the Time of Lord Chancellor Hardwicke. 


not ſo by the ſtatute of 21 H. 8. of Fills. Then comes the 


third and fourth of V. & M. c. 14. for relief of creditors 


e the time of his deceaſe hall be ſeiſed in feenſimple in poſ- 


'« ſeſſion, reverſion or remainder, or have power to diſpoſe of 
« the fame by his laſt will or teſtament, ſhall be deemed as 
| & againſt bond or ſpecialty creditors to be fraudulent, and 


| * 133 | 
wo, AT 
4 * 
« * 
Cy 
. 


« clearly, abſolutely and utterly void, fruſtrate and of none 


effect. It depends upon theſe words, 8 per- 
ſon is ſeiſed in fee, or have power to diſpoſe of. Mot clearly 


| teſtators have a power to diſpoſe, ſuch power being given them 


by an antecedent ſtatute, 29 Ch. 2. Then what ground is there 
for the court to make a limited trained conſtruction, and 


narrower than the-words, upon a ſtatute, made for preventing 
3 | 17 5 . 


ſtrue eſtates pur auter vie, if it ſhould come to the heir as 


| a ſpecial occupant to be aſſets, would be to make a partial and 
| imperfe&t proviſion. under the ſtatute, as it does not take in 
other eftates pur auter vie where the heir is not made the ſpe- 


cial occupant. Now as to that, it is but a precarious and 
doubtful argument to conſtrue one thing not to be within the 


ſtatute, becauſe another is not: ſuppoſe there is caſus omiſſus . 


ſtatute. ſhould not have its effect. It is true indeed the caſe 


ſuppoſed by the ſtatute is, where there is no ſpecial occupant, 
| and no deviſe; but then the ſtatute directs it ſhall go to'the 
| executors or adminiſtrators of the party that had the eſtate 


thereof, by virtue of the grant, and ſhall be aſſets in their 


hands, and has the ſame effect as if it had been granted to tlie 
| grantee, his executors or adminiſtrators, and in this caſe the 


executor is as @ ſpecial occupant for that purpoſe. _ 
How did the law ſtand before the making of the ſtatute, as 


in the act, there'is no reaſon why what is expreſſed within the 


to-2-leaſe pur auter vie to A. his executors or adminiſtrators. 


2 K. Abr. 15 1. Let. G. pl. 2. 


k a man leaſe to another and his executors, land for the 
© life'of J. S. and ce/?ui gue vie dies, the executor ſhall be 


0 


52 ſpecial occupant, notwithſtanding it is a freehold. 
If a man takes an eſtate as an executor, it is aſſets, for he 


cannot take any thing as an executor of a teſtator without be- 


Vox. III. | — "C44 


ing 


F * 
Where a 7. 
takes an eſtate 


ab an executor, 


it is aſſets, for 
as an executor 


of a teſtator he 
can take no- 


thing without 
Leit. A | 


As before the 
ſtatute of 
frauds, &c. 
granting an 
eſtate pur auter 
vie to A. his ex- 
ecutots, &c. 
would have 
made it aſſets, 
deviling it to 
them makes it 


A equally fo, 


Lord Hardwicke declared, that the advowſon of Linta, 


“ cialty, as his perſonal eſtate will not extend to ſatisfy; 


c ſidue of the teſtator's debts by ſpecialty are well charged on 
_ < the teſtator's freehold eſtates, whereof he was ſeiſed in fee 


& pur auter vie deviſed by his will, and o 


e eftates in mortgage N to be conſidered as part of the 


* 
4 
} ; 


eue argued-and determined" - N 
ing ſo; and lord Cowper was of that opinion in the cat 


the Duke of Devonſhire verſus Kinton, 2 Fern. 719. 1 ; 
“ he faid, he took it that before. the ſtatute o frauds ay | 


« -perjuries,. if an eſtate pur auter vie came to an executor i 
<< adminiſtrator, it would be aſſets,” and decreed it act. 
AVV 
Now if before the ſtatute of frauds and perjuries, grantiy 
an eſtate pur auter vie to A. his executors or adminiſtrator 
would have made it affets, can deviſing it to them prever 
its being liable ? Certainly not, for the reaſon before ment. 
oned, that taking as executors they muſt take it as aſſets, 
Therefore I am of-opinion that an fate pur auter ti, 
though it is deviſed, will be liable to debts by ſpecialty, u 
contribute in a method of diſtribution, according to the gi 


ce not being compriſed in the deviſe of the teſtator's wil, 
<< .ought to be conſidered as real aſſets deſcended to the de. 
* fendant Herbert Weſtfaling, the teſtator's heir at law, ſub. 
« ject to the teſtator's debts by ſpecialty ; and ordered the 
c ſame to be fold, and the money ariſing by ſuch ſale to be 
<« applied in payment of ſo much of teſtator's debts by ſe- 


« And in caſe the teſtator's perſonal eſtate, and the money 
“ ariſing by fale of the advowſon, ſhall not be ſufficient to fi- 
be tisfy the teſtator's debts, then his lordſhip declared the re- 


- 
ea «oc Aa. 1 


<< either in law or equity, and alſo on his leaſehold eſtates 
ught to be borne 
64 proportionably in av between thoſe eſtates : And his 
<« lordſhip doth A the equity of redemption of tbe 


c teſtator's real eſtate, which by the teſtator's will to 
6 his truſtees : And further ordered, that the freehold eftates 


< in fee and leaſehold eſtates, or a ſufficient part thereof, to 


be ſettled and apportioned by the maſter between the eſtates, 


4 according to the reſpective groſs values thereof, be fold, 


and that the money ariſing by ſuch ſale be applied in the 


« firſt place in payment of the teſtator's debts by ſpecialty, 


& as ſhall not be ſatisfied by the other funds before mentioned, 
be pert paſſu. And in caſe any ſpecialty creditors ſhall ex- 
hauſt any part of the perſonal eſtate, then bis ſimple _ 


tract ereditors are to ſtand in their place, and receive a ſa- 
tisfaction pro tanto out of the money ariſing by the ſales 
WW aforeſaid, and that the reſidue of the purchaſe-money be 
applied in payment of what ſhall be found due for princi- 
pal and intereſt of the plaintiff” Mary's legacy of 3000. 
and other the legacies ſecured on the teſtator's real eſtate; U | 468 J. 
and if there ſhall be any ſurplus thereof, the ſame to be 
laid out in land, to be ſettled to the ſame uſes reſpectively | 

ee as the lands from whence it aroſe ought to have been 

e ſettled or gone. —. e 


Maynard verſus Pomfret, at the laſt Seal after Casz 158, 


; contempt. 


Fil, becauſe there the eſtate may be ſold, and the money appearing be. 
| ariſing from the fale applied to diſcharge it, purſuant to the fore the maſter 


be preſumed till the account is taken, that the defendant may 


| coſts the ſequeſtration ought to be diſcharged. 


Gant, after he has ſtood out the whole line of the proceſs, ra- 


decree 3 and therefore as T am of opinion the coſts are conſe- 


in the Tie of Lord Chancellor Hardwicke. 
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* 


Hilary Term, March 27, 1746. 


TR BI LL was brought againſt the defendant for a diſco- Where a defen- 


. MY | | dant for want 
very; as the material part of the caſe depended upon 9 ps Io hs 


| the diſcovery, the defendant would not anſwer, but ſtood anfwer has 
out the whole proceſs of contempt to a ſequeſtration, and ſtood out the © 
| the bill was taken pro confe/ſo, and there was a decree againſt Þ2)<procels | 


of contempt to 


the defendant ad computandum. a ſequeſtration, 


and the bill 


; It was moved on behalf of the defendant, that the ſe- taken pro con- 


queſtration may be diſcharged on paying the coſts of the feſſo on a de- 


cree againſt him 
| ad computan- 
dum; the court 


8 Lord Chancellor. P aying the coſts of the ſeveral proceſſes, will not dif. 


| tim ſhillings for one, or twenty for another, is not clearing charge the ſe- 
| the contempt, for the contempt is the not putting in his an- dueltration on. 


. aying the coſts 
ſwer, which is not in the defendant's power to do now, after of li comempt 


| the cauſe has been ſet down and the decree made. only, but will 


| | . 5 keep it on foot 
It was faid for the defendant, that this differs from the 23 a ſecurity to. 


| WIT. : ; 90 the plaintiff, for 
caſe where a certain duty is decreed upon a bill taken pro con- 3 denen ans 


to take the ac- 


decree ; but here as it is a decree ad computandum, it may count. 


have a balance in his favour, and therefore on paying the 


© This is a pretty hard preſumption in favour of the defen= 


ther than ſubmit to anſwer; but if I was to diſcharge this 
ſequeſtration, I ſhould do a manifeſt injuſtice, and make the 
proceſs of the court intirely ineffectual, and the defendant 
would have his ends of the contempt, in not putting in his 
anſwer, for he would refuſe attending the maſter to take the 
account, and the plaintiff by that means loſe the fruit of his 


| 7 - quential 


* 
L 


Lands on 


which there 


were leaſes 
for years ex- 
ſting, and a 
rent incurred 
deſcended on 
aà wife as te- 
nant in tail 
general who 


ſurvived three 
months after 


the rent-day 
incurred; 
though ſhe 
made no en- 
try, nor re- 
ceived any 
rent during 
her life, yet 


this was ſuch _ 


a poſſeſſion in 
the wife as 


band tenant 


by the courteſy. 


- 


April 1, 1747. De Grey and others, 


ſecond bill ſtates, that by virtue of a ſettlement made in 169g, 
on the marriage of the father and mother of Hardwick 
Sewell, and in 1703, the eſtates therein mentioned deſcended 


the eſtates deſcended on the plaintiff's wife Alice the ſiſter of 
Hardwick Sewell as heir in tail 


the defendants | 
Richardſon, and the plaintiff inſiſts that he is intitled as 


wife being in her lifetime, and at her death, ſeiſed thereof, 
and leaving ſuch iſſue as aforeſaid, and therefore prays to be 


his life. 


made the huſ. 


to be'tenant by the courtely : prays an account of the rents 
and 


Hard wick Sewell, did not receive any of the 


cut argue and determined © 
quential of his contempt, and not the contempt itſelf, I (ut 
not diſcharge the ſequeſtration, but keep it on foot as a ſecu. 
rity to the plaintiff for the defendant's appearing before the 
% TT TT SS 


Executors of Hardwick Sewell. 5 Fein. 1 
Plampin Richardſon and others, — Defendants, 
Plampin Richardſon, * TRE Plaintiff, 
De Grey and Hardwick Sewell Richard- 7 

ſon $f: Alice Richardſon and others, g Defendants 
Hardwick Sewell Richardſon, —— Plaintiff, 
Plampin Richardſon and others, — Defendants, 


EE firſt bill was brought by the executors of Hardwicke 
Sewell to eſtabliſh-his will, and the truſts thereof. The 


on him as their ſon and heir in tail, that on the 27th of 
November 1742, he died without iſſue, and upon his death 


| neral-under the ſettlement: 
Alice died the 19th of Aygy' 174 leaving two children, 
Jardwick Sewell Richardſan, and Alice 


tenant. by the courteſy to the poſſeſſion of theſe eſtates, his 


let into the poſſeſſion thereof, and to receive the rents for 


Hardwick. Sewell Richardſon, plaintiff in the third bill, 
and ſon of Plampin Richardſon, inſiſt that Alice his mother 
was never ſeiſed of theſe eſtates, nor did ſhe, or her huſband 
Plampin Richardſon in her right, take poſſeſſion thereof, or 
receive any part of the rents, and therefore he is not intitled 


profits of the eſtates from the executors of Hardwick 
Sewell, and that they may be placed out at intereſt till he 
comes of age. | ; V 


Tbe rents under the leaſes were payable at Michaelmas 


and Lady-Day, but the tenants being greatly in arrear at the 


death of Hardwick Sewell, Alice Richardſon, the ſiſter of 
Lady-Day rent, 
notwithſtanding 


in the Time of Lord Chancellor Hatdwicke. 


did any other perſon receive it in the lifetime of Alice. 
Mr. Wilbraham, counſel for Plampin Richardſon, who 


| thorities in ſupport of his claim. Co. Lit. 29. 4. ch. 4. 
ſec. 35. title Curteſie D'engleterre ; in the comment it is 
| aid, there is a ſeiſin in deed, and a ſeiſin in law, and here 
Littleton intendeth a ſeiſin in deed i it can be at- 


| be tenant by the courteſy, becauſe he could by no induſtry at- 
| tain to any other ſeiſin, and impotentia excuſat legem. 


He cited likewiſe Co. Lit. 15. 5. Id. ſec. 350. and Moore 


more, Carth. 260. 


| ſon, againſt the claim of tenancy by the courteſy, faid, that 


an actual ſeiſin of the huſband, or by receipt of rents in the 


125. Trin. 23. Elix. Rot. 1229. and Symonds verſus Cud-- 


to intitle the man to be tenant by the courteſy, there muſt be 


notwithſtanding ſhe lived four months beyond that time, nor 


claims to be tenant by the courteſy, cited the following au- 


[ 479]. 


tained unto ; à man ſeiſed of an advowſon or rent in fee hath. 
iſue a daughter, who is married and hath iſſue, and dieth 
ſciſed, the wife, before the rent became due, or the church 
became void, dieth ; ſhe had but a ſeiſin in law, and yet ſhall 


| "Mr. Noel, council for · Hardwick Sewell Richardſon the 


| lifetime of the wife, unleſs in the caſe mentioned by lord 


Coke in his comment upon Lit. 15. a. which is the caſe of 


- poſſeſſio fratris, and diſtinguiſhed by him from all other caſes. 


- He cited Sterling and Pendleton before lord Hardwicke, 
where his lordſhip held there muſt be an actual entry; to make 


| the huſband tenant by the courteſy, _ | 


Mr. Weldon of the fame fide cited Co. Lit. of dower, 
ſec. 52. In eyery caſe where a man taketh a wife ſeiſed of 
„ ſuch an eſtate of tenements, &c. as the iſſue which he 
S hath by his wife may by poſſibility inherit the ſame tene- 
* ments of ſych an eſtate, as the wife hath, as heir to the 
* wife : in this caſe, after the deceaſe of the wife, he ſhall 


© have the ſame tenements by the en cg Fro England, but 


* otherwiſe not: Co. in his comment ſays, as heir to the 
* fe doth imply a ſecret of law, for except the wife be 
„actually ſeiſed, the heir ſhall not (as hath been ſaid) make 
* himſelf heir to the wife; and this is the reaſon that a man 
* ſhall not be tenant by the courteſy of a ſeiſin in law. D 


Lord Chancellor, This is a matter of great conſequence . 


to. huſbands, as moſt of the lands in England are let out 
upon leaſes for years, and tenants extremely backward in 
Paying their rents, and as a wife may have a right for a year or 
two, or no actual entry made, it would be hard for this rea- 


Gaſes argued and determined 


ſan to prevent a tenancy by the courteſy. The queſtion i3 
queſtion of law, Whether where key on which there 2, 
leaſes for years exiſting, and a rent incurred, (deſcended on 
the wife as tenant in tail; and ſhe ſurvives three month; 
after the rent-day incurred, but has made no entry, nor way 
| 7 1 ] there any rent paid during her life, is ſuch a poſſeſſion of the ce 
471 wife, as will make the hülband tenant by the courteſy ? It hy . 

| been infifted on one hand, that there muſt be a ſeitin in deed, 4 
And on the other hand, that if the ſeiſin in deed cannot be (4, 
attained unto, the law excuſes it; and therefore the caſe pt abl 
y lord Coke will afford a good deal of argument on the pre. 
nt caſe; 4 man ſeiſed of an advowſon or rent in fee hath he 
iſſue a daughter, Cc. Co. Lit. 29. a. To go by ſteps, here 
is an eſtate of which the brother was ſeiſed in tail, deſcends 
upon the fiſter in tail general; the poſſeſſion of the leſſee wx 
the poſſeſſion of the brother, and he undoubtedly died ſeiſed, 


* 


afterwards the ſiſter became ſeiſed. 


; | | | 

8 Suppoſing ſhe had died before Lady-day, I ſhould have had 
/ would have no doubt but the huſband would have been tenant by the 
been tenant -, Courteſy, becauſe he could do nothing till rent-day came; 
i the wife for the law never requires a man to become a treſpaſſer. Lord 
had died be- Coke ſays in his comment on the 8th ſection of Littleton 

7 _ — 15. a. If the father maketh a leaſe for years, and the leſſee 

2 « entereth and dieth, the eldeſt ſon dieth during the term 

e before the entry or receipt of rent; the younger ſon of 
ce the half blood ſhall not inherit, but the ſiſter, becauſe the 

S poſſeſſion of the leſſee for years is the poſſeſſion of the 
4 eldeft ſon, ſo as he is actually ſeiſed of the fee ſimple, and 
& conſequently the ſiſter of the whole blood is to be heir.” 
There is not a ſtricter caſe than this of poſſeſſio fratris, and 
yet you obſerve lord Coke ſays, that if the eldeſt ſon die be- 
fore entry, or receipt of rent, the fiſter ſhall inherit. | 


Actually 4 60 is the fame thing as ſeiſing in deed; then 
why was not the wife in this cafe actually ſeiſed ? 


Mr. Noel in anſwer to this refers to the next page in Co. 
Lit. 15. 35. What then is the law of a rent, advowſon, 
or ſuch things as lie in grant? If a rent or an advowſon 
£ do; deſcend to the eldeſt ſon, and he dieth before he hath 

e ſeifin of the rent, or preſent to the church, the rent or 

& advowſon ſhall deſcend: to the youngeſt ſon, for that he 
cc muſt make himſelf heir to his father: and therefore, ſays 
„ Mr, Noel, there ought to have been an actual ſeiſin of the 
rent, or Plampin Richardſon could not be entitled to be 
* tenant by courteſy.” PO ge 1 


But 


in the Time of Lord Chancellor Hardwicke. 
ut the conſequence I draw from it is different from what 
Mr. Noel does; for in the ſame ſection he ſaith, This 
| «caſe differeth from the caſe of the tenancy by the courteſy ; 
« for there, if the wife dieth before the rent-day, or that 
« the church become void, becauſe there was no laches or 
« default in the huſband, nor poſſibility to get ſeifin ; the 


the caſe of tenant by the courteſy is conſidered more favour- 


| rem eſſe heredem requires ſome act to be done to make her 
hw” 


7, 
_— 
; =, 


« Jaw, in reſpe& of the iſſue begotten by him, will give him 
« an eftate by the courteſy of England;“ fo that you obſerve 


o ably than a poſſeſſio fratris, for a poſſeſſio fratis as facit ſoro- 


439 
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Then all that remains in the preſent caſe is the laches in 


not receiving or diſtraining for the rent that became due at 


Lady-day. 


The receipt of rent would have amounted to evidence of 


an actual ſeiſin, and if the truſtees under the will of the bro- 
ther had received any rent in the lifetime of the wife, would 
have been a material objection; but no rent has been received 
| that has incurred after the death of the brother either by the 
wife or any perſon again her; and therefore is a very ſtrong 
caſe, to make the huſband a tenant by the courteſy, as the 


there could be no other without making the huſband a treſ- 


Lord Hardwicke © declared the will of Hardwick Sewell to 
“ be well proved, and that it ought to be eſtabliſhed, and 
the truſts thereof performed, and decreed the ſame ac- 


* the maſter to enquire what part thereof was compriſed in 
© the two ſettlements dated the 26th of February 1699, and 
* the 13th of Auguſt 1703, and what particular parts of 
«the teſtator's eſtate deſcended to Alice the late wife of the 
* defendant Plampin Richardſon, the mother of the plain- 
* tiff Hardwick Sewell Richardſon, in tail, and what parti- 


* truſtees : and alſo to inquire what parts of the lands which 
* deſcended to the defendant Plampin Richardſon's wife in 
* tail were at the teſtator's death ſtanding out on any leaſe 
* or leaſes for years, and of what particular part 'of ſuch 
": eſtate the teſtator died ſeiſed in actual poſſeſſion, and to 


* ſlate the ſame : and his lordſhip doth declare that he is of 


. opinion, that the defendant Plampin Richardſon is intitled 
do be tenant by the courteſy of all ſuch lands as deſcended 


do his late wife in tail, whereof any leaſes for years were 


(25 exiſting 


poſſeſſion of the leſſee was the poſſeſſion of the wife, and 


1. Mey and as to the teſtator's real eſtate, he ordered 
er 


© cular parts of the eſtate paſſed by the teſtator's will to his 


. uses arpued and determined 


etc exiſting at. the teſtator's death, which continued till the 
death of his wife; but that he is not intitled to be tenay 
* by the courteſy of any part of ſuch lands, whereof no ſuch 

« leaſes for years were exiſting and continuing as aforeſaid,” 


14 3 J April 4, 1747. Doctor Winne, Canon | 
8 60. Reſidentiary of the Church of * Plaintiff, 
Bampton, Sayer, arid others, Canons 
a of the ſame Church, | Detendant, 


Though a dean Je church of Sarum there are a dean and fix canon 
and chapter 1 who grant and renew leaſes, and divide the fines into ſes 
are reaſonable yen parts, if the leaſe is made when the number is complete 
in the fines they , : | f Ty 
demand, if an but if during a vacancy, then among the dean and refiden- 
_ necident delays tiaries, according to their number exiſting. 7: S013 
the leaſe, which. | FA peg | . 
bas not happen · On the 28th of October 1738, doctor Eyres, one of the 
ed from their canons died, and there were only five cannons beſides the 
fault, or from s : a 
the tenants, yet dean, and ſo continued till the 27th of June 1739, when tie 


F it is not com- plaintiff was elected. | od 

Pleated till after 4 7 „ 7 
a new member About the time of the plaintiff's election Mr. Stiles being 
rg tends -e willing to renew two leaſes for lives of the manor of Melk. 
proportion. ſham, agreed with the canons for a- fine of 10501. and in 
November 1739, delivered the old leaſes to the defendant 

_ Sayer to be ſurrendered, to enable the dean and chapter to 

make new leaſes when the agreetnent ſhonld be completed; 

and the dean and chapter on the 12th of November 1739, 
granted him two leaſes accordingly to him and his heirs, to 

| hold for three lives, and at the fame time a licence of aliens WF , 
tion was granted him, and leaſes and licence were executed, 
and paſſed the common ſeal, after the plaintiff was admitted 
a canon, ſo that he became entitled to a ſeventh part of the Wi 5A 
10 fol. fine, being 1507. but the whole was received by ths dir 
dean and the other five canons, which was 25/. each, mors 

than they were intitled to, ’ » 
The dean and one of the canons, on an application u che 
them by the plaintiff, paid him 25. each, but the four other thy 
cannons refuſed, and therefore the bill prays that they ma mic 

account with tlie plaintiff for the ſeventh part of the fine. the 


Ie defendants inſiſt, that in April 1739, long before the M 
plaintiff's election, Mr. Stiles applied to the dean and chap; FE 
ter of Sarum to renew, and on the 19th of May paid 105% _ 
to the defendant, which amounting to 175“. apiece, - VP 


— 
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1 the Tine of Lord Chancellor Hardw icke. 44. 
on After divided; as it is uſual to divide fines, in conſidera- 
tion whereafthe dean and chapter on the 26th of June; the 
day preceding the plaintiff's election, ſealed two leaſes, 
whereby: they demiſed to Mr. Stiles and his heirs the manor 
of Melkſham for three lives, which were left in the defen- 
red to Mr. Stiles when he ſurren- L 474 1 


dant's hands, to be deliv 
dered the old Jeaſes, which were not ſurrendered:tiſl the $th 
of November 1739, and the defendant Sayer, to whom the 
— kh. of finithing this affair, altered the date 
of the leaſes while 27 ave keeping, by inſerting the 
date of -the'14th'of Noyember inſtead of the 26th of: June, 
merely to make the date of the leaſes ſubſequent to the date of 
the ſurrender of the Sth of November; and the defendants 
inſiſt thap the agreement entered into and ſigned with Mr. 
Stiles for the purchaſe of the leaſes, and payment of the 
fine, and the dean and chapter's ſealing new leaſes, amount- 


| ed to a ſurrender of the old, and that the furrender of the 


$th of November was , unneceſſary, and conſequently the 
leaſes of the 26th of June immediately took effect on the 
ſealing of them, and that the reſealing on the 12th of No- 


venber was at the requeſt of Mr. Stiles's agent, and that the 


dean and chapter complied only to ſatisfy his ſeruples, and 
therefore the reſealing after the alteration of the date amounted 
to no more than a confirmation of what was before effectual 
and valid; that the agreement with Mr. Stiles for granting 


leaſes was fully carried into execution on his part, by Paying p 
the fine in 173), 3nd. that the dean and chapter an 


rederttiaries, At the tune the 2 was made and fine 
paid, were alone intitled to divide the fine. 8 


It appeared in evidence, that theſe leaſehold eſtates were 
in mortgage to Mr. Edwin, and that one of the lives dying, 
application was made ori behalf of Mr. Stiles and the mort- 
cage, to the defendant Sayer, for renewing them, by ad- 
ding a new life or lives; and by his order the chapter clerk 
made two ſets of leaſes, one in Mr. Stiles's and the other 
in Mt. Edwin's name, and both were ſealed together on the 


| 26th of June 1239, and at the time of the ſealing, the 


chapter clerk obſerved to the dean and two of the canons, 
that he thought it irregular to ſeal two leaſes of the ſame pre- 
miſes to different perſons, and ſwore that he afterwards ſaw 
the two leaſes, with a raſure appearing in the date, which 
Was. altered and made to bear date the fath of November 
1739, inſtead of the 26th of. June, and that the leaſes with 
this raſure were in the hands of the defendant Sayer ; and af- 


awards in Auguſt. 17 T at the requeſt of Mr. 
Vor. III. i Kkk — Sülers 


- 


44 „ Cluſes argued and determined 


Stiles's agent, he being diſſatisied with the leaſe having been 
altered. Doctor Clark the dean ſwore he apprehended the 
reaſon, inducing the defendant Sayer to make ſuch altera. 

tion, might be to ſecure the whole fine paid on the renew} 

of ſuch leaſe to the reſt of the chapter, excluſive of the plain. 

tiff. Mr. Stiles in his examination ſwore, that about the 

„If th of May 1730, he gave directions to pay the dean 1050. 

as a fine for renewing the leaſes, hut did not remember it 

ever came under his conſideration when or how the dean and 

chapter ſhould divide the money, but that he could not but 

look on it as a depoſit in their hands, for which he was to 

[ 475 ] have new leaſes, as ſoon as things were ripe for the execution 
as and delivery, and that the reaſon of his directing the money 
to be paid ſo incautiouſly,. was owing to the preſſing inſtan. 

ces of the defendant Sayer, who frequently by letters urged. 

him, as on the part of dean, to the ſpeedy performance of 

the agreement, or elſe that the dean and chapter would not 

think themſelves bound to ſtand to it. 95 


Lord Chancellor. The general queſtion is, Whether the 
plaintiff, as a canon reſidentiary of the church of Sarum, is 
entitled to a ſhare of the fine of 1050. with the dean and 
other canons as reſidentiary exiſting, and having a right at 

No intereſt can It muſt be admitted to be the general rule, that where a 
paſs outofa leaſe is made by theſe corporate bodies ſealed under the com- 
En Sony mon ſeal, (for no intereſt can paſs out of them at law, but 
der thecom- under the common ſeal) they are intitled to divide the 
mon ſeal, money arifing from the fine in equal proportion amongſt 

them in ſome caſes, and in others, the dean has a double 


* 


ſhare to the reſt of the chapter. 


The firſt queſtion is, When the leaſe was really and ef- 
fectually made in law to Mr. Stiles, now fir Francis Eyles 
Stiles, the leſſee. This is very eaſily reſolved, in point of 
| law to be ſure it was not a ſubſtantial effectual leaſe, till ſealed 
in 1740, for as to the ſealing in 1739, the day before the 
plaintiff's election, it is admitted at the bar that was invalid, 
for want of a ſurrender of the old leaſes, or it would have 
been a leaſe for four lives, and within the diſabling ſtatutes; and 

no men in their ſenſes would ſet their ſeals to leaſes giving 4 
right to two different ſets of perſons for their lives, the ſame 
day: therefore they could have no apprehenſion they had 
made an effectual leaſe, and binding upon the body corporate. 
As to the altering the date from the 26th of June to the 
12th of November, it ſhews plainly Mr. Sayer himſelf 2 
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not apprehend the former were valid leaſes, ſo that they were 

ineffectual not only in point of law, but even in the appre- 


henſion of the parties till 1740, when Mr. Stiles the leſſee 
found out the A 7g againſt himſelf, and inſiſted upon 
| 2n effectual leaſe. If it was not a ſubſtantial leaſe in point 
of law, conſider it next on the foot of equity. 


It has been inſiſted, on the part of the defendants, that if 
there was ſuch an agreement in May and June 1739, as 
bound both parties in a court of equity, this court, though, 
| executofy, will carry it into execution, and therefore is to be 
| conſidered as final and complete from that tie. . 
There are many caſes, with relation to private perſons, | 476 „ 
where agreements have been conſidered as binding, and the The rule as to - 
court will carry them into execution, but will not hold gene- carrying agrees | 
rally as to agreements made with aggregate bodies, — pau 


i cution as to pri- 
Then the queſtion will be; Wat has been done in the pre- vill Bet bed 
ſent caſes ? On the fide of the plaintiff, it is called a depoſit generally as to 
only, and on the fide of the defendants a payment, and tha 2 > 
| the body corporate is bound by it. OF eee e, e ef 
Bodies corporate, eſpecially eccleſiaſtical, differ extremely Bodies corpo- 
from private perſons; I do not give any opinion on the ah 3 
I am going to put, but ſuppoſe a body corporate, having a differ extreme- 
power, make an agreement for a renewal, and the fine is !y from privates 
paid, I wilt not ſay the court will not compel them to exe- Pons. 
cute a leaſe, notwithſtanding a new member is introduced 
amongſt 'them, becauſe, as they had a power over the legat 
ſtate, they had a power over the equitable ; but then there 
| will be a great difference where the agreement for the con- 

tract was not fixed and certain, but might be varied, for 
5 Was 1 queſtion between theinſelves how the contract was 
to be made, | | or” 7 


Suppoſe there is an enhancing of the fine on the' delay of 
the tenant's applying to renew, that will not alter the right of 
the new member as to his proportionable ſhare of the fine: 

I will go further till ; ſuppoſe the court ſhould conſider an 
agreement to do an act by a dean and chapter as done, where 
the dean chapter have full power over the revenues, and the 
tenants full power to renew their eſtates held of them, yet it 
wil prove nothing in the preſent caſe, for that will bring it 
to the queſtion, whether this was ſuch an agreement as 


| Tam of opinion this was not a binding agreement, for : | 
| WH | ill depended upon the will of Mr. Edwin the mortgagee, 3 
to was no party to the agreement, Suppoſe a dean and | 
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ter leaſe, re- 
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chapter are very reaſonable in the ſine they demand; and 


any accident delays the leaſe, which has not at all: | 
from the fault af the dean and chapter, or even from the 
tenant, but from ſome particular circumſtances, yet if the 
leaſe is not completed till the new member \cdmes! in, he 
ſhall have his proportion. A blank was left for the lives in 
the leaſes that were ſealed on the 26th of June, and the 
dean and chapter were not obliged to accept of the lives 
that ſhould be named afterwards, and Mr, Stiles fays, he 
underſtood it as a depoſit pnly, becauſe the dean and chap- 
ter might, if they pleaſed, diſapprove of the lives. | 


erè a mort - the Tex 


legal intereſt, and a right t6 be conſulted as to the 


A and cbap- render of the old leaſe ; for I arti of opinion, if Ke had re. 
.. fuſed to ſurrender, a court of Equity would not have com- 

fuſes to ſurren- 

der, a court of 


pelled him, as he was an incumbrapcer, for he might haye 


| equity will. not Objected to the lives propoſed, and inſiſted the lives in being 


compel him, 


were better, or obliged the renant, the mortgagor, to have 


Ce may ie propoſed, other lives, or redeem him: indeed; if it had been 
being are better, 2 chattel intereſt, and leaſe, for years only, it would hay 


or oblige the 
tefiant, the 


mortgagor, to 


been otherwiſe, for then, upon ſurrendering the old, in 
Which there was only a remainder of a term to come, 2 


propoſe others, new and longer term would have been granted, Which was 
or redeem him; an advantage to the mortgagee, as being a bettet ſecurity. 
6 f GA ER Ain | 


otherwiſe if 
| It had been a 
chattel intereſt 
for there the 


Mr. Edwin did not ſurrender the -leaſes, nor were any 


orders ſent by Mr. Stiles for executing new leaſes till No- 


granting 3 new vember 1739; the plaintiff was elected the 25th of Jung 


and longer 


term is an ad- 


before, and therefore is entitled to a ſhare of the fine. 


vantage tothe, Accidents might have happened in the intermediate time, 


mortgagee, 


of deaths in the corporate body, or of ceſſion, upon their 
being preferred, which might have made a majority of new 
members; in that caſe it would have been abſurd, that a 
minority ſhould have inſiſted the agreement was binding, and 
ought to have been carried into execution. 
By a letter of the th of Auguſt 1739, fram Sir John 
Eyles, Mr. Stiles's father, to the defendant Sayer, it appear, 
that it was owing to the misfortune of the mortgagees reful- 
ing to ſurrender, the affair was not finiſhed ; Sir John 
Eyles acted for his ſon, and therefore this imports that 
the ſon ynderſtood the payment of the thouſand guineas 
to be as a depoſit only, and had na apprehenſion the dean 
and chapter intended to divide it till the whole of the con- 


tract was performed; another letter to Sayer of the iſt of 


Js 


Avgult 1739, has been read, importing What the deten , 
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alls: an agreement was not binding, but requires n further 
| agreement, th nan 21 ee, Weg 3"! 0 
Then at what time was the conſent of the leſſee, that ige 
dean and chapter Thould divide it amongſt them? Ccertainly ß 
not till Auguſt 1740, and ſeems to me ſo plain, that I am wo att 
of opinion there was no agreement that could bind this body 
corporate or. leſſee, till after the ſurrender, and Mr. Edwin 
the mortgagee's coming in. | | 


Taking it then either in law or equity, it is a clear caſe, | 
that the plaintiff is entitled to his ſhare of the fine. an, 478 "> 
Still it has been ſaid, that theſe are incerti proventus, and 1f ; 22. 1 5 
2 dean and chapter therefore are juſtified in getting them as porate makes 
bon as poffible, and that the agreement with a leſſee, and ett ent 
rn denn e eee 
payment of a fine binds the body corporate; and if a body t0 grant him 6 
corporate makes an agreement with a perſon to grant him a leaſe, and the - 
aſe, and the money is paid, I will not ſay a court of equity — (1-4 arg 
would not carry it into execution; probably it would, though the ee 
ſame of the members of that body were wanting. tat body were 


4 


- 


| | wanting, act 
e of equity will carry it into execution, 


But a dean and chapter ought to conſider themſelves as A dean and 
traſtees for their ſucceſſors, and not ſuffer any immediate ad- pier ought 
vantage to themſelves in filling up vacant lives, to bias their any immediate 
minds in taking a leſſer fine, to the prejudice of the ſuc- advantage to 
teſſion, 25 3 FROG 37H ©. tthemſelves in 

mn 1 — 5 „ BT filling up vacant 

358 lives, to bias their minds in taking a leſs time, to the prejudice of the ſucceſſion. 


They have a truſt repoſed in them by the crown, or by Whery the 
their founder, for the benefit of the ſucceſſion, as well as for and com- 
themſelves, and they ought to have the ſucceſſion principally plete?a court of 


in view, and though where the matter is finiſhed and com- equity cannot 


. o { 1 3 
plete, a court of equity cannot ſet it aſide, yet they would not CO 
ſrain to ſupport ſuch a contract. 5 | ſtrain to ſuppott 


Upon the whole, I am of opinion the plaintiff is entitled 
to a deeree for his demand, and on the circumſtances of the 
aſe," to his coſts from all the defendants ; and his Lordſhip | 
Pee 


April 8, 1747. Er parte Strangeways. Cavs 466 


AB ILL was brought by Mr. Strangeways againſt his 
wife, ſhe appeared in court, and deſired that a guar- 
an might be aſſigned to put in an anſwer for her. Lord 


4 


| 6 1 'F fe act 1 ay, 
4 1 a $ 4 3 


A huſbends Lord Chancellor. J am of opinion, that the huſhany 
1 bringing a bill againſt her is admitting her to be a feme {| 
| is 2dmining and Ihe muſt put in anſwer as ſuch ; and that he neyer lan 
ode roy 4 an inſtance oſ appointing a guardian in this „ 


ſhe muſt put in her anſwer as ſucnx. 70490 BE 1ST 01A 


[479] April 8, 1747. Er parte Maire, 
| 10 | D DTT TOM 
The vant, 15 | A PETITION. was preferred, praying that an infay 
under the tat. X the heir of a mortgagee in fee, who was likewiſe a fen 
— * 80 Pfand covert, —— convey by fine under the ſtatute of ) 4 
de bene: 6. 19. the Maſter reporting it to be neceſſur x. 
28 is Lord Chancellor ſaid, this queſtion came before him ſon 
gt, te ey after he had the ſeals, and that he LT with Lord Clit 
a fine A Baron Comyns, who thought the court might order an infat 
general words, that was a feme covert to levy a fine; for the act is genen 
3 — 2 that all perſons under age ſhall convey and aſſure, and iu 
convey and as a feme covert of full age could not aſſure, but by fine, th 


x 


* 
* 


aſſure. court may direct an infant to convey in the fame manmt in 
„wat te preſent caſe. Vide Lord Chief Baron Compyns's Ry, 
ws 615. ne Os | 3 : | 


An affidavit of In the preſent caſe there was only an affidavit of ſervice d 

— — — the huſband, which his Lordſhip did not think ſufficient, 

ſufficient, be but directed it to ſtand over till the next day, that cou RP: 
muſt conſent by might conſent to the prayer of the petition for the huſband; Wi 0 

bayer er ne and the next day he made an order according to the pre e 
Petion. of the petition, ne e 6s 


5 | April 10, 1747. Ex parte Little. 


This court can- A PETITION to ſuperſede the writ of excommuni- 
— — . capienda after the return day was out. The” 
vrt of the . Mr. Yorke for the petitioner, cited 1 P. Wins. 435. Tit 
muvicato ca. King verſus Bunard, where the court inclined to think, that 
wr is out, after the writ has been iſſued out of this court, and been 
== — brought into the court of King's Bench, and there deliyere 
cognizance, for to the ſheriff, but not yet actually returned into the Kings 
they can com- Bench, this court, on a plain error appearing, may ſuperſede 


pel the ſheriff : 
won, or quaſh it. 


2 cow fo carr Mr. Wilbraham of the other fide, cited The King verſus 
| it myſtbethere, Fowler, Salk. 293. where it was held by the court of King's 

1 Bench, that a perſon in cuſtody, by a writ of excommunicdi 
capiendo, cannot go into Chancery for a ſuperſedeas, becauſe 
the writ is returnable in the King's Bench, and . 


e163. 


alt — — = . my 
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ae wit, or award a ſuperſedeas as they are judges of 
e cauſe, and have it before them. . Fae 
W He likewiſe cited. the Queen verſus The Biſhop of St. 


Lord Chancellor. After the return of the writ of excom- L 480 ] 
cats capiends is out, this court cannot, on a petition = 
Wo quaſh the writ, do any thing in it, as they have no author: 

Wity, for the court of King's Bench have the © cognizarice of ' 

i, and they can compel the ſheriff ta return it, and you muſt 
ppply there to quaſh it. 1 . BO TI ook 
If the writ had iſſued in the vacation, and had not been iſſued in the . 
et returnable (for. it muſt be returned on one of the return COS 
lays in the term) this court would have given relief, and diſ- able, this court | 
Hharged the perſon out of cuſtody. - „ 7 0. 8. works have 


| given relief, 


A MP | and diſcharged 
ay The petition was diſmiſſed. — 4 
bee 81121. | of cuſtody. 


Knight ver/as Lord Plymouth, April to, 1747. C2 164 
| A PERSON who had been appointed receiver under A receiver ap- ; 
an order of this court of Lord Plymauth's eſtate, having 3 
received the ſum of 7ool. and upwards in rents, did not make good 
think it Cafe to remit the money to London, and therefore loſe which was 
nil it to Winſmore, a conſiderable tradeſman Worceſter, and defzalt ohe, 
took bills of exchange from him drawn on perſons in Lon- for where the 
eon; Mr. Winſmore very ſoon after becomes a bankrupt, rente he has in 
and there was an application to the court ſome time ago! jade ue 
gunſt the receiver that he may make good to the eſtate, the cellary precau- - 
lols that has happened; lord chancellor referred it to a tion foremitit 
maſter to enquire into the fact, and to ſtate it with all the 88 — 
crcumſtances to the court. V in ſpecie. 
It came on to day upon the maſter's report, and upon the Where a recei- 
ate of it as certified by the maſter, it appeared the receiver V7 Pays money | 
dd it only for the greater ſafety, as it was a large ſum of 2 pills 
money to remit in ſpecie, and that he had no notice of for the ſum, if 
Winſmore's being in declining circumſtances, who, till a LS 5 
_— before he broke, had as great credit as any perſon in though he falls 
Vorceſter. I 1 . | ſcoon aſter, it 
1 1 | 33 | hall not affect 
Upon the circumſtances of the caſe, his Lordſhip ſaid, it the receiver. 
„aud be very hard to oblige the receiver to make good — 
5 alols which was not owing to any default of his, but as the 
„um was large, it was a neceſſary precaution to remit it by 
bills rather than in ſpecie, and at the time the money was 
kad to Winſmore, he had no reaſon to doubt its being 


lodg 


5 ww rH” 


iqto without the ſame to the defendants Tereſa Maria Blount, and Mat- 


4489 ft argtied ant determined ? 
| lodged in a ſafe hand, and therefore indeminified the feceher 
in the act he had done, ' OP OG, +92 
[ 481 ] ©But'faid, at the fame time, he would not lay it down . 
_ 1 nerally, that the eourt ill indemnify a receiver appointed 
Jod bu his wil. them, if it ſhould appear he had been guilty of any fraud of 
Joſt by Foie boy of J 
ful default, and colluſion in a tranſaction of this kind, and that the money wy 
het te Kuen, loſt by his wilful default, and placing i in what he knen x 
at the time to be the time to be an improper hand; for he ſhould then be of 
an improper opinion, the court, as hg is an officer appointed by them, 
will abliges te. would oblige him to anſwer the loſs out of his own pocket, 
ceiver to anſwer the loſs out of his own pocket, „ 


April 11, 1747. Ex parte Annefley, | 
L ORD Chancellor. There is no privilege of peng 
IL in Ireland in the caſe of waſte ; guere as to England, 


Casz 165. 


Cazn 166, Blount verſus Doughty, Tereſa Maria Blount, and 
Mla,rtha Blount and others, May 4, 174). 
Tube court will T IS TER Blount the plaintiff's grandfather, by deed af 
— * the 15th of May 1710, reciting a ſettlement wherein 
luntary, if they was contained a power for him to charge the manors, &. 
by thereby ſettled, with any ſum not exceeding 20001. demiſe 

ſum given for to Englefield and Libb the manor of Maple-Durham, Ce. 
| them; but if to hold to them, their executors, c. from the day of his 


th A mr : 
Girly entered death for ninety-nine years, on truſt to raiſe 2000). and pay 


any circum- tha Blount, the plaintiff's aunts, as an addition to their for- 
28 2 tune, in manner following, videlicet, In caſe one or both af 
to be made for them married, then to pay to one or both of them ſo marry- 
: valuable con - ing xoo0l. a piece, within fix months after their marriage; 
. and if both died before marriage, then to ſuch perſon as at 

the death of the ſurvivor ſhould be intitled to the inheri- 


| tance of the premiſes. _ 


_ Lifter Blount by his will, dated the 15th of May 1710, 

4 gave to the defendants Tereſa and Martha 15000. a piece, 
. to be raiſed out of his perſanal eſtate, (except plate, pic- 
< tures, collection of horns and houſehold goods) and to be 
ce paid to them within twelve months after his. deceaſe, vith 
ce intereſt at five per cent. from his death, and after other le- 
c gacies and debts paid, gave the reſidue of his perſonal eſtate 
& (except as aforeſaid) to the defendants equally between 
ce them, and likewiſe by his will requeſted his ſon Michal 
% Blount, then an infant about the age of ſeventeen ; that 
e when he married he would give defendants 1oool. a pitch 
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1 fix math after they ſhould be married, and likewiſe gave 
l the excepted plate, Gt. to Michael Blount, he paying 

« for the fame within twelve months after his marriage, or 

« ape of twenty-one, 1000); to theſe defendants as an addi- 


| « tion to their fortune, and made Henry Englefield and Mar- L 482] 
00 tha Blount, defendants mother 7 executors.“ 7 5 1 | © jet 

| Liſter Blount died June roth, 17 10, after whoſe death = 

N Michael Blount; the only fon and heir of Lifter, by a recoèẽax 


yery barred the intail in his father's marriage ſettlement; and 
thereby became .intitled to an eſtate in fee in the premiſes, 
| ſabje&t to 20007. additional portion ſecured by the deed of 
ESTI. 2457s ond nei. 
4 By articles of agreement of the roth of June 17 175 be- 
« tween Tereſa and Martha Blount of the firſt part, Michael 
& Bloupt-of the ſecond, and the executors of Liſter Blount's 
will of the third, reciting the will as above, and that 

« Michael was willing to accept the plate, pictures, &c. at 
«the value of 1600. and that the whole amount of what 
& the defendants Tereſa and Martha were to have towards 
& their maintenance whilſt they continued ſingle, would not 3 
de above 9317. $5. 94. à piece, which was conceived to be 5 4 
| & too little to maintain them according to their birth, which . 1 
ie being added to the 1000). a piece ſecured by their father's 

4 ſettlement, would make their whole fortunes, in caſe they 

“ married, amount to but 19311. 8s. 9d. each; and further 

« reciting that Michael haying attained his age of twenty-one, 

* out of brotherly love and affection, was refolved' to aug- 

« ment. theif fortunes, it was witneſſed, that for ſettling all 

6 controverſies between the parties, and ſecuring to the de- 

| © fendants a competent maintenance while ſingle, and por- 

c tions in cafe of marriage; the defendants covenanted with 

© the executors of Liſter Blount, that it ſhould be lawful for 

« them to pay the money which remained in their hands of 

© Liſter's perſonal eſtate to Michael, and deliver to him the - 

© reſt of erſonal eſtate undiſpoſed of, and to make over 


; „ all the right and intereſt of the defendants in the fame for 
ö his uſe and benefit; and that the defendants would exe- 
| * cute to the executors a general releaſe of all their demands 
* by-virtde of the will ; and in conſequence thereof, Michael 
; '* covenanted. with the defendants Tereſa and Martha, that 
abe, his heirs; executors, or adminiſtrators would, upon 

; * the defendants executing ſuch releaſe, give to theſe defen- 

; WW © Gants two ſeyeral bonds in the penalty of 4000l. for pay: 
te ment of 102 51. to each of them, their executors, Sc. on 
N Vol. III. 1 the 


7 4 
. 
8 F 


„ riage, over and above the 1000/. ſecured to them by the 
| 5 deed of the J 5th of May 1710.“ 


[ 483 J 


“ and alſo to pay to the defendants reſpectively the further 


Oc. 10009. fix months after their reſpective marriages. 


20001. provided for Tereſa and Martha Blount may be raiſed 


114 Caſes arghed and determined © 
< the'25th of March next'(which was accordingly paid to th, 


& defendants), and alſo ak a year to each of them, clear of 
© taxes, half-yearly, ſo long as they continued unmarried ; 


* ſum of 1000. within fix months after their reſpective mar- 


Tereſa and Martha did afterwards give à releaſe to the 
executors. * 3 
And Michael did, by two bonds dated the 7th of Ma 
1716, bind himſelf, his heirs, -&c. in the penalty of 40801 
conditioned to pay to each of his ſiſters 500. a year without 
deduction whilſt fnole, and to each of them, their executors, 


Michael was at his death indebted in above 40000. by bond 
and otherwiſe, 3 | 


The bill was brought by the ſon of Michael, that the 


out of the perſonal and real aſſets of Michael, and paid pur. | 
| ſuant to the truits of the deed of the x5th of May 1710, and mal 
that the remainder of the ninety-nine years term in the truſt WW hay 
eſtate might be aſſigned to attend the inheritance, but 
At the hearing of the cauſe it was decreed, that it be re. Ml ©® 
ferred to a maſter to take an account of the perſonal eſtate of 0 
Michael, and to ſummon his creditors, and to ſtate the ſe- yas 
veral incumbrances and debts, and reſerved the conſideration af 
as to the ſatisfaction of the ſeveral debts and incumbrances, toy 
till after the report, e, eee Weak FREY 
It came on now upon the maſter's report, by which it ap- 
pears that there were a great number of bond creditors of [ 
Michael Blount, ſubſequent in time to the bonds given by to1 
him to Tereſa and Martha Blount. bon 
The principal queſtion was, Whether the bonds to Tereſa * 
and Martha are voluntary, and to be poſtponed to juſt dee 
debts? 5 1 <3 unc 
Mr. ſolicitor-general for the defendant cited Bell verſus WW _ 


Scott, 2 Lev. 70. and Newſtead verſus Searle, February 


20th, 1737, before Lord Hardwicke, x Tr. Ath. 265. and * 


the caſe of Doctor Young and The Truſtees of the late Duke Wl '%e 


of Wharton, and ſeme of his Bond Creditor , alſo before Lord iſ — 
wicke, 2 Tr. Ath. 152. Caſe 136. „ Lord 


in the Time of Lord Chancellor Hardwicke. 451 
' Lord Chancellor. The queſtion is, Whether the two 
bonds of the 7th of May 1716, from Michael Blount, were 

voluntary, or for a valuable conſideration? If to be conſi- 

dered as merely voluntary bonds, then they are within the 

| caſe of Jones verſus Powell, * before Lord Harcourt, Eg. 

| Caf. Ar. 84- and ought to be poſtponed to all debts. If 

for a valuable conſideration, then they muſt be allowed to 


come in with the bond creditors of Michael. I am of opi- + 
nion they are not mere voluntary bonds, ; 


them to be voluntary ; if they are not adequate, or tally ex- 

Aly with the ſum given for them, the court has not mea- 

fared the confideration of debts of this kind by exact rules of 

proportion of value, nor does it require that the conſideration 

ſhould be commenſurate. to the value of the eſtate ; but if 

fach a contract was fairly entered into without any circum- 

ſtance of fraud, then it has been held as made for a valuable 

consideration: I was of that opinion in Newſtead verſus 

Searle, and in Doctor Young's caſe, F 
Here was a requeſt likewiſe by the father of Michael to Where a father 

make good the father's will, and if a bare requeſt only, would aug in > will 

have been a ſtrong circumſtance in favour of the re Lagos | Ing the parti 

but where a father makes a will, and is conſidering the par- culars of his 

| ticulars and ſituation of the eſtate, and gives a legacy to the eo, abr 2 

gn, and deſires he will do an act for the benefit of his ſiſters, 8 

this to be ſure does amount to an obligation upon the ſon as be will do an 


3 act for his file 
far as the value of the father's eſtate extends; and in man s benefie; 


caſes a requeſt has been conſtrued to amount to an abſolute this amounts to 


deviſe. an obligation 
upon the ſon, 


If the ſon taking a benefit from the father's will, promiſes Where a fon 


bond or ſettlement, and would not be fraudulent ; and this yy 


was a very ſtrong ingredient in the caſe of Mr. T hynn of to make it good 
Egham, where the court decreed againſt the ſon, as he had is may wn 
deelared that he would be only an executor in truſt for her N 


. deration fora 

under the father's will. Eg. Caſ. Abr. 380. 1 Vere. 296, bond, and 
PA WE 102 SEV Gs i ape F.l N would not be 

— meoeoeeeommmmmmmeem - 2 = fraudulent, 


FTW 
9 — 


Lhd „ F * we 


1 


ve. voluntary bond ſhall not be paid in a caurſe of adminiſtration, ſo as to 

lows 3 3 AO contract; but ſuch voluntary bond 
| ore le . hance ; 

aſe of Jones and Powell, F 
Lilz 3 


It would be extremely dangerous for the court to determine [ 484 J 


„23 far 28 the value of the father's eſtate extends. 


to make it good, this may be a valuable conſideration for a taking bencticie 


will, promiſes 
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A promiſe un- 
der age, may be 
0 a a conlideration 
for a promiſe 
when of age, 


money. ii 


to the executors of Liſter Blount, All theſe things compli- 
cated together make a good conſideration, for it is an; intire 


it, for no body can ſay the ſiſters would have permitted the 
| brother to. retain this 1000, unleſs he had agreed to pr 


Where the court 
Jees-a conſidera» 
tion is made up 
with a view to 
_ defraud credi- 
tors, they will 
reduce it to 
V bat is juſt and 
equitable. 


- 


he a, 8 $ FT >. e 
 Flear of any ſuch imputation, I am of opinion th 


good confidetation. The fifter tock a bond inſtead of 


and in this length of time made it conſiderable. No body 
can tell likewiſe how far the undertaking of the brother y 


of the money, and as great an advantage to Michael to have 


2 Lev: 70. is a very ſtrong caſe; there a Feme covert 


+ this fame day. without precedent articles or agreement; and 
it was held by Hale, and the whole court, not to be fraudu- 


_ lenrapainſt purchaſers,” | 


It has been objected here,, that the ſon was.under ape 4 


the time of the will, and at the death of the teftater. 


Bur if, After coming er age, he thought to. renew 1; 
promiſe, the promiſe under age may be a cotifideration'firs 
ou when of age, and has been ſo held at common hy 

ut T go further, and even abſtracted from this, think it; 


* 


money, for they veere minen te hide received ore 
piece, and might then have improved trat ſum, Ir the funds 


perform the promiſe might create a facility in the fiſtersin 
taking the accqunt of Lifter Blount's eſtate. They were il. 
ſo intitled, on the delivery of a ſpecific legacy to Michael, 1 
a farther ſum, valued by the teſtator at 10007. They like, 
wiſe conſented the reſidue! ſhould be paid over to Michah 
and take his'bond, his perſonal: ſecurity for payment of the 


This was a conſideration, and a very material one; it 
was a great prejudice to ' them to loſe the immediate payment 


it in his hands; a releaſe! beſides was given by the defendants 
contract, and muſt be taken together; and J cannot divide 


form the:promiſe, =_ od cd e 
The determination I fhall make will not be liable to the 


4 


inconvenience ſuggeſted by the council for the creditors ; for 
whenever the court ſhall fie a conſideration is made up, with 
à view to defraud creditors, the court will lean againſt it, and 
reduce it to what is juſt and equitable : but there is 10 


ſuch ingredient in the preſent caſe, 


joins in an alienation of her jointure, and had another made 


e 234 aÞ * "4 4 e Is ” 19485 2 | n wa * un Jak 
Jo be ſure, Where this is any ſymptom of fraud, and * 
with an intention to cover ſomething againſt creditors, i 


court will not ſuffer it to prevail; but as this roy 


ladies 


0 


in the Time of Lend Chancellor Hardwicke,  * 1453 
ladies Mrs. Tereſa and Mrs. Martha Blount are to be con- 1 


L 4 = : ws 1 . 
1 * 
* T < 
a x = - a 
i OS e 1 1 
Frg & > Yoda 2 4 
+7 18 1 


* 4 


fideted-as bond creditors for a valuable conſideration, for 


Faſter Term, May 6, Y. Caen 6p 
T ORD Chancellor. It is not a ſufficient inducement 1+, defendant 
14. to the court to diſſolve an injunction for ſtaying waſte, by bis anſwer 
that the defendant in his anſwer ſwears, he has not commit- eee e 
tedany waſte fince the filing of the bill, for as he admits fore the fling 
that'he has done waſte before, the court will preſume he of a vill, though 
may do further waſte; the injun ton therefore myſt be he ſwears he has 


2 | committednone 
continued. | fince, yet that 
Wn | 122 N Is not ſufficient 

3 : to induce the court to diſſolve the injunction. 


.. Where a clauſe is abated by the death of a defendant, the [ 486 ] 
: ant 4 
plaintiff is not obliged to bring a bill of revivor, but may A plaintiff on 
file a new bill, becauſe the plaintiff may think perhaps, dg of a 
that he can make a better caſe than by the firſt bill. V de detendant, is 
1 Fm. 463. where this rule is laid down. 


not obliged to 
bring a bill of 


revivor, but 


| | Þ 5 may file a new bill, 
. Ridout verſus Pain, May 9, 1747. C 16, 


Nc HARD Pain the plaintiff, Elizabeth's firſt huſ- R. P. in the | 
N band, made his willonthe fourth day of Auguſt 1733, and deni ſe ft the 
1 1 35 | end of his will, 
after therein reciting, that he had already ſettled the moiety ys, „ All the 
ue of his farm and lands in Oyingdeane, in jointure on (the relt, refdue 
e complainant ) his then wife, and that in caſe he ſhould die and temainder 
e ; # he Dae: of my goods, 
& be thought that not ſufficient fir her to live hoſpitably upon, chatiles and 
| © did by his will give to the plaintiff Elizabeth one moiety perſonal eſtate, 
* of the other half part, not ſettled on jointure 10 her, u ves with | 
* for life, and alſo gave to her all his manfion-houſe with not herein be- 
the out-houſes, &c, wherein he then dwelt in Lewes, and fore deviſed, I 
e alſo a ſmall parcel of Brookland in Lewes, for her life, ene T wite, 
ea f 0 DIST, 2 pr 
and did by his will give to his ſiſter Mary Pain (now Mary point ſole ex- 
Jones) the other moiety of the unſettled moiety of eee 
* Ovingdean, and after the death of the ſurvivor of Elizabeth jar Toy 2 
* and Mary to truſtees, to the uſe of his brother Robert real eſtate, will 
Pain for life, with remainder to the heir male of the body early Ons 
+ of Robert, remainder to Thomas Pain, remainder to the notwithtana- * 
** heirs male of his body, remainder to the teſtator's own ing they are ac- 
3 right heirs : he likewiſe gave the manor of Gravely farm, feng wende 
2 and Wildgooſe land, parcel of the ſame, to Robert and his goods, chattles 


| * heirs, charged with legacies ; he further gave to Robert and perſona] 
ws | be Pain eitate. 


* ER "CF 2 _—— 1 2 ns n 1 ad 2 - 
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ry 


 4* © | / | Caſes argued and determied 
4 Pain the reputed manor of Redhall, Redhall farm, and 


. new farm, parcel of Redhall, and the heirs male of hi; 


« body, and a farm called Burſtall in Surrey to his fiſter 
« Mary. and her heirs, and two farms in Hanney and 
* Laughton in Suſſex, to his brother Thomas Pain and his 
< heirs male; and for want of heirs male of either Roben 
< or Thomas, then he gives the laſt mentioned premiſes in 


& truſt for his own right heirs, and all the reſt, reſidue and 
<<. remainder FA his goods, chattles and perſonal eſtate, tage. 
15 


gives to the plaintiff Elizabeth, whom he appointed ſk 


©« ther with his real eflate, not herein before deviſed, h. 


. © 33 : * 


The teſtator died on the 17th of January 17 3 without 


making any other deviſe or diſpoſition of his real eſtate, and 


at the time of his death was ſeiſed of the advowſon of Oving. 


dean, and the fourth part of a wharf called Sabs-Key in 


London, which eſtates are not mentioned in the will, nor de- 


viſed ſpecifically to any perſon. 


The teſtator not leaving perſonal aſſets behind him ſuffi. | 


ent for payment of his debts, and ſeveral diſputes ariſing be- 
tween the plaintiff Elizabeth, and Robert, Thomas, and 
Mary Pain, touching the will and the real and perſonal e- 
tate of the teſtator, the plaintiff Elizabeth, the defen- 
dants agreed to refer all matters in difference to the determi- 


nation of Mr. Newdigate and Mr. Staples, and the plaintiff | 
and the defendants did by ſeveral bonds dated the 6th of 


June 1735, bind themſelves in the ſum of 1000. each, to 
abide the award of Mr. Newdigate and Mr. Staples. 


In purſuance of the ſubmiſſion, the arbitrators made their 
award on the 17th of October 1735, and reciting that the 
perſonal - eſtate of the teſtator fell hore 51ol. 6s. 6d. to pay 
his debts, awarded the deficient ſum to be paid by the plain- 
tiff and the defendants in proportion to the value of their 


| ſeveral freehold eſtates, which came reſpectively to them on 


proportionable expence of the parties. 


the teſtator's death, either by defcent or deviſe; and did 


further award with the like conſent of all parties, that one or 
more fine or fines, recovery or recoveries ſhould be levied and 
ſuffered of the whole eftate of Richard Pain the te/tator, ar 
ſoon as conveniently might be; and that all or any of the 
parties ſhould join in the fame, as council ſhould direct, 
and that a deed to lead the uſes thereof ſhould be executed by 


ſuch parties, to confirm the faid eſtates in the fame manner 


as the ſame were given by the will of Rickard Pain, at the 


By 


2. O2 


— 


*. 


— ——— MTS $6 
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in the Time of Lord Chancellor Hardwicke. 


| By leaſe and releaſe of the 19th and a20th of May 1737, 
reciting the will, the differences between the parties, the ar- 
| bitration bonds and the award, it is by the ſaid indenture 
| witneſſed, that for the better performing the award, and ef- 
feting the purpoſes ſubmitted thereto by the ſaid parties, and 
in conſideration of 5s. apiece paid by Nathaniel Trayton to 
the plaintiff Elizabeth, and Robert, Thomas, and Mary 
| Pain, they _—_— and releaſe to Trayton and his heirs, 
| all the eſtates before mentioned, of which Richard Payn, eſ- 
| Quire, died ſeiſed, or poſſeſſed of, to hold tothe ſaid Trayton and 
his keirs, to the intent that he might become tenant of the 
freehold of the premiſes, ſo that three or more recoveries. 
| might be had againſt him, for barring all eſtates tail and re- 
mainders in the ſaid premiſes, that the ſame might be con- 
yeyed according to the intent and will of the teſtator, and 
| declared the uſes thereof as Ro videlicet, as to the ma- 
| nor of Ovingdean, advowſon of the ſame pariſh church of 
* dean, e. as to _ ng- n the plai f 
14 lizabeth then lived, and the parcel of Brookland, and 
the undivided fourth of Sabs-Key, to the uſe of Elizabeth 
| for ber life, and after her deceaſe to a truſtee, in truſt for 
| Robert Pain during his life, with limitations to his iſſue male, 
| and ſeveral remainders over, remainder to the teſtator's. 
The plaintiff executed theſe deeds, upon an apprehenſion 
that the uſes therein were agreeable to the will, being ſo in- 
formed by Robert, Thomas, and Mary Pain, and their at- 
tornies, and in purſuance of theſe deeds in Michaelmas Term 
11 Geo, 2. recoveries were ſuffered of the ſaid premiſes ; on 
| the 2gth of May 1739, the plaintiff intermarried with Mr. 
|Ridout, and they infiſt that Elizabeth is well intitled to the 
fee. ſimple of the manor of Ovingdean, and alſo of the rec- 
tory of the pariſh of Ovingdean, which are not mentioned 
in the will, and alſo of the dwelling-houſe in Lewes, and to 
Brookland, and to the undivided fourth of Sabs-Key, and 
have brought their bill to have the benefit of the will and 
award, and that the eſtates claimed by them may be convey- 
to them and the heirs of Elizabeth for ever. 


The defendants inſiſt, that the uſes in the releaſe. declared 
ae agreeable to the expreſs words of the will, and that the 
paintiff by the will of her late huſband is intitled to a moi- 
& of the other half part of Ovingdean, not ſettled in join- 
ure, to the manſion-houſe in Lewes, and to the Brookland, 
or her life only, by the expreſs words of the will; and as 
o all the refidue of his real eſtate, not particularly mentioned 

"H | | 4 therein 


—— 222 — — 


* 8 * 8 1 
— ͤ 
F — 
In -_ - We, 


\ farther i propif for her was that he t 
2 


tbeteid, they 2 appicbend that he a FR bers an . 

tate for life, Be he declared the rea 77 972 his making | uch 

e uch jornture nut 

Fra her to live hoſpitably $i and was his only 
devi her any part of his rea" eſtates _ 


* attorn y-1 
ary. words. paſs the eſtates in reverſion as well as poſſeſſion, 
and that the whole intereſt of the teſtator in * fer 
_— not before diſpoſed. of, paſs to the wife. 


Suppoſe a man gives in eſtate to A. for life; and FE 
wards fays, I give all my real eſtate to A. that this would paſy 
the reverſion, becauſe at the time of the deviſe for life the 
teffator had the reverſion in him, and therefore ſomethi 
fill remaining muſt paſs by the latter words, all my real 75 
tale, which was the reverſſon. 


He cited the caſe of Sir Letton Strode 2 Ruſt 


2 Fern. 621. to ſhew that the words, lands, tenementi, and 


hereditaments, have been held ſufficient to paſs the fee in: 


_ - deviſe; and to the ſame purpoſe Bedchcroft ver ſuf Beach- 


ſ 
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croft, 2 Fer. oy 2 n. 2 nen W 


Mr. Brown of the ame e fide cited no 7 upori the hs 


neral doctrine, becauſe ſo well eſtabliſhed, but only thoſe that 


bear a reſemblance to the particular waiding of the will, vi. 

ell verſus Ackland, in Salt. 239. and in Lird Ch: 
B. Comyns 164. and Scott verſus Alberry, Lord . B. er 
337. and Hyley verſus Hyley, 3 Mod. 228: 


Mr. ſolicitor-general for the defendants % whethe 


Elizabeth is entitled t. to an eſlate for lis wy depends on tuo 
an: 


Firſt, On tlie 3 nene, of the will and whe- 
ther the words, together with my real eftate, are to be con- 
ſtrued to extend to "the whole ſpecies of real property he had, 
or to that he had not before mentioned in his will? 


There is a difference between a general ſubſtitution of ral 
and perſonal eſtate; for if a man gives a perſonal thing 0 
A. he gives it him for ever, without any neceſſity for a limi- 
tation, or qualification of what eſtate :. but in real the word 
 eflate either ſignifies the intereſt a man has in the eſtate, d 
only the thing, the land, and infiſted that in the preſent 
caſe it means only the thing, and the teſtator did not in 
* aw his intereſt in it likewiſe, 


ral for the plaintiff inſiſted, the reduc 


: 


. 


un n Time f Lord Chancelſor Hardwicke, 
- He cited Wright verſus Horne in the Common Pleas in 
the time of Lond Chief Juſtice” Eyres, 


in Lat umd Bg. 221. where it was held the refduary 
255 did not paſ the eſtats; but it deſcended to the heir; 


he cited likewiſe Markaul and Twiſden, Eg. Caf 1. 21 8 
He argued, that the teſtator would not have given tlie 


plaintiff an expreſs eſtate for life, for an increaſe o mainte- 
nance, if he intended to have added the fee afterwards. - _ 


In Hopewell verſus Ackland, and Scott verſus Alberry, 
| the court, he faid, went upon the intention, and not upon 
| the word gate, nor in either of them is there any limitation 
of what eſtate, fo that probably the perſons who determined 
them, thought real eſtate would paſs as well as perſonal with- 


| whatſoever and whereſeever. | 


The ſecond queſtion is, If the plaintiffs are entitled to any 

relief after the award? The teſtator died in 1733, the dif- 

| ferences were referred to arbitrators in June 1735, all the 
parties were appriſed of the will, and of the doubt in the will, 
and agreed that the arbitrators ſhould determine this diſpute 

| among the reft, and they have awarded it to be only an 
eſtate for life in the wife ; and if perſons do not chuſe to go 
into a court of juſtice, but to refer it to private perſons, they 

| are equally bound by their deciſtons, as if determined in law 


| words real eftate, but not the words, as in. thoſe caſes, of 


or equity. . | 
The perſon who drew the deed to lead the uſes was Eliza- 
beth's council, ſo that. there is no pretence of fraud and im- 
| poſition ; and therefore the court will not ſet the whole at 
ſea again, upon no other ſuggeſtion, but the miſtake of the 
| arbitrators as to the conſtruction in law of the will, 


geſea in Ireland, and which by appeal came before the Houſe 
of Lords here upon this point, whether as Lord Angleſen 
had fubmitted to arbitration merely on a miſapprehenſion as 


mining Charles Anneſley had no intereſt under ſeveral 
the Houſe of Lords determined the agreement to be binding 

Mr. attorney- general in reply ſaid : the deviſe to Eliza- 
| "nance, 'and/the latter as 2 gift; and why is ſhe not entitled 
9 from the teſtator, as well as any other deviſee. 


Fl. rag. 1 Mod: . 


out limiting for what eſtate: in the preſent caſe are only the 


He cited for this purpoſe the caſe of Angleſea verſus An- ( 490 ] 
wills, and codicils, ſhould be bound by the fubmiffion; ank 


beth in the firſt part of the will was intended for a main- 


The 


hs. | ; 
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iu be eee n 


mM * ee e, argue, that Where 2 teſl 
has given an expreſs eſtate for life, it ſhall! not be conſtrue 
the teſtator meant by the words to give à gteater eſtate: hy 
this argument muſt be conſined to thoſe caſes. where it ha 
been detekmined that an expreſs deviſe for life ſhall not by 
implication be enlarged into a greater eſtate; but this dog 
n prevent the teſtator, "notwithſtanding he ! in the former 

part of 'a will given only an eſtate for life, from giving after. 
wards a larger eſtate by expreſs words. 


As to Mr. folicitor-general's | ſecond point, that the) par. 
ties are bound by the award, it would be deſtroying one 
princi al rule in "ADs, that ;the, court ** to relies 
Again miſtakes. | | 


To day this cauſe was in athep /paperas a for judgmen 


Dat celle 1 $f Got direct it to ſtand over from 
any doubt in my mind, as to the points made in the cauſ, 
but that I might bau time _ to TIE TRE the derne 
ſhould be. f 5 | 


He then ſtated the will, 12 the Cer deve and 3 
tions of the teftator” 3 1 eftates, and ſaid, I mention theſe 
| poco Br becauſe I think, the diſtribution of the ſeveral 
. 9 1 the eflate are material * the a, uction 45 this 
3 | 


The tellator died "Eh after the making of i It; tad contro- 
verſies ariſing between the plaintiff Elizabeth, the widow of 
the teſtator, and his. heir at law, and the reſt of -the defen- 
dants, they agreed to refer all matters in difference to arbi- 
trators, who awarded that recoveries ſhould be ſuffered of the 
whole eftate of Richard Pain, and a deed th ta the uſes 
thereof e! be e by all the parties, to confirm the 
, in the ſame manner — they were gr ven by the will, 


There is nothing particular that binds down the parties in 
the award, becauſe the uſes. it directs are relative to the will. 
The parties ſigned their conſent to this award. And by deed 
to lead the uſes, bearing date the 20th of May 1737, the 
_ plaintiff Elizabeth and the defendants releaſe to Nathaniel 
Tirayton all the eſtates compriſed in the will, to make him 
tenant. to the precipe, for ſuffering recoveries to bar the 
eſtate· tail in the remiſes, that the ow might be conveyed and 
affured actording to the intent of the will of the reflator. 1 


It is to be relieved againſt this ſettlement that the bil i 
brought, . and the Dc ee is, that there are: fra 
T {pe 

91 | 5 


in the Time of Lord Chancellor Hardwicke. 

els limited, (by the deed to lead the uſes,) to-Elizabeth 
ir her life. anly, contrary. to the will of the teſtator,, and in- 
tention, of, the parties ; the firſt two parcels are not mentioned 
in the will, *Sabs-key, and the. advow/on of Ovingdean; the 
ſecond. two parcels are deviſed to E izabeth under the will, 
videlicet, the houſe in Lewes, and Brogand, ing hich h 


The Port is, Whether the is entitled to dA inderi- - 


= bis depends in the firſt place on what is the true 
conſtruction of the will, and what eſtate ſhe took under it. 


And in the ſecond place, if the conſtruction be with her, 
Fg Whether rhe agreement, and the award, and. the "lj 
ſequent deed, have altered the caſe, and created a bar to the 
equity that is ſet up by the bill? The firſt queſtion. divides 

itſelf into two ſubordinate queſtions; 1ſt, as tothe parcels 
not taken notice of by the will and 2dly, as to thoſe two de- 

viſed by the will, Whether the inheritance of theſe four Parcels | 
paſſed by the words in the reſiduary clauſe ? As to the firſt, 


it is yery plain that the inheritance \ ve and will not adm 


of a doubt. 


| clauſe. 


. 


Lord Hardy wicke then read the words of the, a 


There can be no 3 1 the KP 1 with 

the real eflate, will carry the land and inheritance, notwi 

ſtanding they are accompanied with the other words goods, 

chattels, &c. for though there are caſes where it * been 

doubted, whether the word eſtate joined to 12 „ Ec. 
ys 


will carry the real eſtate, yet when a; teſtator 
with my real eſtate, it puts it out of all doubt. 


N 


The caſe of Markant verſus Twiſden, cited by Mr: folt- " 4s ] 


. 


citor-general, was ver 7 different from this, we mere che r 


were chattels real an per ſonal. 


What are chattels real? Leaſebolds and terms far years.! 
not called fo, as being real "as rd but becauſe they are e- 


trations. out of the: real, as fo 
1 


8 1 ; 
oF» © 


ones 5 in "ey 


z 7; = 


it contain the gre as well as the thing? 1 here is no 
| 585 but it does, eſpecially ſince the caſe of the Counteſs 
of Bridgewater and the Duke of Bolton, in 7 Mod. 106. 
which is a book of no authority, but the caſe is well re- 
ported. Lord Chief Juſtice Holt in delivering the opinion 
| of the court, ſays, that by canſequence of law it carries the 
e, for * word eſtate implies a fee- ſimple, for that is the 


Mmm uz 


general 


- 


„ Cine 


are not called 
ſo, as being 
real eſtate, but 
becauſe they 


are extractions 


out of the real. 


Then, if the reſiduary clauſe includes the real. FI does The ret 


duary 


clauſe in this 


will carries the 


interèſt as well 


as the thing 1 * 


ſelf. 
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8 es argued and deternilned -\ 
nei eſtgte which every man is ſuppoſed to be feſſed of, mn 
nes from fando, becauſe it is fixed and permanent, ay 
1mports the abſoluteſt property that àa man can have; he u. 
gued too, it imports a fee from the manner of leading: 
e as in a formedon the tenatit, pleads J. 9. WAS In. 
ed with warranty cus flatum the tenant Nas, and thy 
ſhalt be underſtood of a fee. This cafe has never be 
doubted ſince. (Vide 4 Report intitled Holt's Caſes frm 

nne 

Phe conſequence of this is, as to the two paret, 
nat mentioned in the will, there can be no doubt but they 
Paſſed by the reſiduary clauſe to the plaintiff Elizabeth, *' 
©» The next queſtion is, as to the other two parcels devi 
by name to Elizabeth for life, Whether the reverſion in ſa 

A cheſe eltares, is ineladed in the reſiduary clauſe ? 
5 „I chink it has been clearly ſettled ſince the caſe of Wheek 
Sertled fince verſus Walroon, in Allen 28. that the reverſion. will paſs h 
| iche ſus dhe med, 775 of my lads my. awed by ARE I 
8 caſes of Willows verſus Lidcot, 2 Ventr. 285, 286. . Litta 
Allen 28. tht u Faukland, &c. 2 Vern. 621. and in ſeveral others in 


the reverſion > r 
will paſs. by the 8 od, and Carthew. 


dy Haden Then the queſtion is, Whether there is any thing parti. 
' a deviſe, lar to take this caſe out of the general rule? One objeclion 
b has been raiſed from the recital in tlie will, which is as fol. 
 Jows, ** That he had already ſettled the moiety of bis fam 
c and lands in Ovingdean in jointure on his then wife, and 
*«that in caſe he ſhould die, he thought that not ſufficient fo 

L 493 ] „ her to Ive hoſpitably upon, and Therefore did by his vil 
give to Elizabeth one moiety. of the other half part, not 
. fettled on jointure to her for life, &c. From hence it wa 

| argued, that by.thig will he intended to give Elizabeth but a 

eſtate for life to increaſe her maintainance. It is moſt mati 
eſt the teſtator did not intend to confine his bounty in all h 
cee4eſttate to his wife for life, for he has not barely given her the 
- — - plufruquary intereſt in goods and chattels, but the whole 
property, and therefore as clear, that the inheritance pal 
in thoſe parts of the real eſtate, of which the will takes 
no notice, and it is inferring a great deal too much 0 
 fay that he intended ta give her nothing but for life, and dots 


not furniſn any argument to overturn the general rule. 
Angther objection has been ſtarted, that the reſiduary &- 
To viſe is to the ſame perſon who is before made tenant for lie, 


and therefore incanſiſtent to give her the ſame thing in fee 
lich he had given her for life only, in the former part - 
the will, This objection deſerves to be confidercd, 77 


. 94 . 


Fg 


in the Time of Lord Chancellor Hardwicke. 
think is not ſufficient, it is a great deal too much, to ſay that 


when a man makes a will, and gives a perſon a 


limited eſtate in one part af that will, and afterwards deviſes 
to the ſame perſon in more general words, that the deviſec 
| ſhall not take benefit by ſuch general reſiduary deviſe ; here 
are are no reſtrictive. words, if there were, would have made 


1 7 


The law preſumes that a teſtator-even in making | 9 his will Where a wan 
may vary his intention; as ſuppoſe a man gives à farm in Fives! farm 


2 ＋ 


Dale to A. and his heirs in one part of the will, and in ano. * bir bei 
| ther to B. and his heirs, it has been held by the old books to in one part of 
bea revocation ; but latterly conſtrued either a jointenancy ar ni vi, 2nd 
tenancy in common, according to the limitation.6E“ B. and his 
| heirs, it is 


As to the caſes upon this head, the only one that carries an 2 conſtrued 
opinion in point is Ayley verſus Hyley, in 3 Mod. 228. and either a join- 
Cunberz. 93. where it was adjudged, that it it had not been knn in 
| for an exception in the will, the words reſt and remaining common, e- 
| part of his eſtate would have paſſed the reverſion in fe. <v9ing to the 


limitation, 

Ido allow that is only a judicial opinion, and not a judg- 
ment in point; but then conſider that the caſes of Hopewell 
verſus Ackland, and Scott verſus Alberry, determined fince, 
| agree with this; in the latter the teſtator ſays, as touching the 
worldly eſtate it hath pleaſed God to beſtow upon me, I give 
the ſame in manner following; Item, I give to I. S. all that 
my parcel of land lying in Waltham Abbey (being the lands 
in queſtion) Item ſ give to the ſaid J. S. my wearing apparel, 4941 

linen, books, with all other my eſtate whatſoever and where- © | 
| ſerver nat herein before given and bequeathed. l . 


It is true the words for life are not in it, and it may be ſaid When » te- 
the latter wards are explanatory of the intention in the for- fer give all | 
mer, but the court did not put it at all upon this; but held „batfeever 
that from the force of the words themſelves, that when a teſta- and whereſo- 

LA CO | = 2 * | ever, it come 


| * 1h * [4 OE. 5 r l 6 

8 There is a = contrariety in the books, on the effect of two inconſiſtent, — — * 

deviſes. Some hold with lord Coke, Co. Lit. 112 b. That the ſecond deviſe real or per- 
revokes the firſt, Plowd. 541, Others think that both deviſes are void on ac- ſonal, _ 

| Count of the repugnancy, w. 84, But the opinion ſupported by the greateſt _ _ 
number of authorities, 1s, that the tg deviſces ſhall take ig moieties. The . 

authorities for, and againſt, lord Coke's opinion, are well collected and a- 

ranged in a note in the Engliſh addition of Plowden. See page 541.—Alſo 

among} thoſe who think that both deviſes ſhall operate, there is ſome difference | 

$8 to the manner, jp which the two deviſes ought to take, In ſome of the 

old books it is (ai generally, that there ſhall be ajointenancy. But accord- 

ng to the modern apmion,- and, as it ſeems, the beſt, there will be a jointe= 

pancy or tepancy in common, according to the words uſed in limitingłhe two 

eſtztes ; by which, we preſume, it is meant that if the two eſtates given by the 5 

vill have the unity or ſameneſs of intergſ,,in paint of quantity eſſential to a $ 

2ntenancy, the deviſees ſhall be jointenants ; but otherwiſe Mall he tenants in 

ramen, Vide Hargr, Ed. Co. Lit. 442.b. 119-4 © 
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tor gave all fr gate whatſeever, it comprehended all thy 
he had, real or perſonal eſta c. 
a r $ =15 S860 3 "Ja rn 9 eren | i 
It is very plain theref6re,” that the reverſton in theſe tus 
parcels Uke wife "paſſes to" the plaintiff Elizabeth by the ef. 
duary words, and whatever may be the general argument, 


iet 
bo 4 


particular one ariſes here from the will itſelf in favour of thi 
conſtruction ; for as to part of what he gives to Elizabeth fo 
fe, he diſpoſes of the inheritance to his brother, and hi; 
iſſue, remainder to his own heirs, and then gives the r, 
.  Fefidue, c. to Elizabeth; this is ſhewing how much be 
meant ſhould go in reverſion to his heirs, and might ven 
naturally give the inheritance in the reſidue to Elizabeth 
Katſter he had taken out, by way of exception, what he in; 
ſtteended to give to other perſons. D 5 1 


Taue r 1 £37 » 
= I!huis being the true conſtruction of the will, then the neu 
b —_ gqueſtion is, Whether the award and the agreement of the 
1 2 barties ſigning the award, and the ſubſequent recovery and 
5 oh declaration of the uſes, will be a bar to the plaintiffs. _ 


'F It has been objected by the defendant's council, that the 
ö T award will ſtand in the plaintiff's way, and that whether 
i rightfully or wrongfully determined, as 'the arbitrators are 
_—= judges of their own chuſing, the parties are bound by it, 
| IM _ eſpecially as no circumſtances of fraud are pretended, and 
© there would be no end of - controverſies, if parties were 
allowed to come into this court afterwards, I agree this to 

be the general rule, not to open ſuch agreements ; and the 
Cale of Can verſus Can, determined by lord Macclesfield, 
is very ſtrong in this purpoſe, 1 P. M ns, 723. But theſe 

. authorities are not at all ſimilar to the preſent caſe, for ſup- 
pPoſing this had depended on the award, and that had directed 
duifferent uſes than are in the will, if the arbitrators ar 
miſtaken in a plain point of law, it is a ground to ſet it aſide, 


If arbitrators I be caſe of Comforth verſus Green, in 2 ern. 70s. vil 

ray rm determine this point, where lord Cowper lays it down, that 
poiat of law if arbitrators go upon a plain miſtake either as to law or fac, 

it 2 equity will relieve againſt the award; and in the caſe of 

Hard, other, Medcalf verſus Ives, the 18th of June 17 375 I was of the 


— 5 3 


wiſcif SR ſame opinion. "Vide 1 T. Ath. „ fois 
| n a doubt: n ir%%%%CC. ·ÄU0 
lol one. I indeed it had been a doubtful point of law, the arbi- 
495 ] trators award might have ſtood, notwithſtanding the cout 
upon great deliberation ſhould be of a different opinion. 
But I am delivered from this, becauſe the award does not 
iifeecify any particular uſes, but directs, * That a deed to 
1 | lead the uſes of the fines and recoveries ſhould be executed 
Y by all the parties, to confirm the eſtates in the ſame 1 


—— 


. N 


1 


Wes 
* 


|. in the Tinw.of Land Clube, KHarwicke. 


« ner. as the ſame were given by the will of Richard Pain.“ 
There is indeed a recital in the award which affords a con- 
jecture, but I am not to determine by arbitrary implications. 


* 


Then the only queſtion is, Whether I. am, to relieve 
| zagainſt the, deed of the 2oth of May 19 37, if this varies 
from the uſes, of the will, and the plain legal conſtruction; it 

differs equally from the award, and therefore there is no oc 
| cafion to enter into the debate how far the court have power 

over awards, or will confirm or ſet aſide the agreement; and 
that brings it to what is the true conſtruction of the will, 

which 1 have mentioned before. Eat ie exergy 0 


. « therefore declare, that the plaintiffs in the original" 
« cauſe are intitled to have the uſes of the deed of the 20th 
« of May 1737, fo far as they relate to the particular parts 
of the real eſtate of the teſtator herein after mentioned, 
| « reQtified and varied, according to the true conſtruction of 


4 his will; and do order and dectee that the teſtator's houſe, 


| « and the piece of Brookland in Lewes, and alfo the ad- 
« yowſon of. the.pariſh church in Ovingdean, and the fourth 


« zabeth, the wife of the plaintiff Richard Ridout, and ber 
« heirs, and the plaintiff Mr. Ridout preſent in court, con- 
| *'ſenting to pay the teſtator's debts that remain unſatisfied, 
* and likewiſe to reimburſe the defendants any of the teſta- 
| 4 tor's debts they may have paid off; I do further order, 
| © that he do pay off ſo much of the teſtator's debts as re- 

main unſatisfied, and any. of the defendants who have 
paid any of the teſtator's debts, are to ſtand in the place of 
* the. creditors, to receive a ſatisfaction from the plaintiff 
* Mr, Ridout for what they have ſo paid. 


dir James Lowther verſus Stamper, May 8, 1 747. 5 
M R. Barlow, before the anſwer was come in, moved for 
an injunction to ſtay. waſte in digging mines of coal, 


upon an affidavit of the title, waſte committed, and ug 
773 


* 


Sr oat + ST 7; 155 ten. T9040 
* Hardwicke denied the motion, becauſe it appeared 
at the "defendant ſet up a right to the inheritance of the 


har 5 which the mines were dug, and ſaid that ſuch in- 


deer "were never granted before the hearing, unleſs the 
ind only a term in the eſtate for years, or for life, 
8 the reverſion was in the plainti ff. 
Wo Barlow compared it to the caſe of bills brought by the 
* of new inventions under letters patent, for an in- 


— 


on to ſtay other perſons from doing any thing of the 
| 1 ſame 


& part of the eſtate called Sabs-Key in London, with their 
* reſpective apurtenances, be conyeyed 0 the plaintiff Eli- 


= ol 
4 4 . 
! | 
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Cassz 169. 


The court 
will not grant 
an lion 
to ſtay waſte 

in digging | = 
mines till the Sg 
anſwer is 1 
come in, or 

the defendant 

has made de- 

fault in not 
putting in his 
anſwer. 


Tun — ! ⅛ . --- ¶ eu it — — —— 
— us N V 
n —— —Ü—ĩ4ũ2ũ erat — _ 
4 ” 


4 
LI 8 
* 
* 
* 
. 
4 
; - 
* * 
E. 
3 
I 
7 
* 
13 
= 
=P 
{ 
- 
k . 
8] 
3 
4 
$) 
: 
* 1 
of : 
$8) 
3K 
#1 
3 
1 
A 
ER 
> > : 
1 
|| 
"a 


. — 2 — — —¼ a 
— — ——̃ —uw—— ¶ ͤꝓ v —— ——ͤ—ũ— 


464 


ame kindy wht 9 th ng of th bil the court 0, 


davit and certificate will grant an * 


CA 170. 


| Though this 


court does not 
take cuſtoms 


Jo ſtrictly cer · in 


tain as courts 
of law, yet it 
uires 
ſubſtan- 
tially laid, 


[497] 


Hide i in the ne pariſh. _ 
The dean and chapter of Weſtminſter, eh are the wy 


His lordſhip faid, this was quite 4 different eaſt from the 
_ preſent bill, [becauſe the right of the plaintiff there to the ſole 


property appeared upon record, but here the rule of the court 
is not to grant an injunction till either the coming in of the 


—_— or * * Foy organs in not Putting ir in 


Carte, ane of the late Vicar of Hinckler 


_ verſus Ball and others, May 13, 1747. 


HE bill was brought for a ſubſtraction and account of 
; — the d N and occupiers of Hinckley 


T 


"2 PPE in it upon 2 contributory modus of ſeven- 
ſhillings for the hich y hold of the hamlet 6 


do not in their anſwer diſclaim the right to the tithes, but 


refer to their leſſee, who apprehended: the had no right, and | 


has never collected them. 


Mr. Attorney-general for the A He ſaid, a vier 
of common right is not intitled to tithes, but by virtue of 
an endowment or grant from thoſe who were the owners of 
the land, An antient payment for un is a modus, and 
ſuppoſes an agreement originally. 


Lord Chancenor. A general charge of an endowment i 


ſufficient to intitle the plaintiff to ſhew an endowment at the 


hearing, without mentioning the chav Ju of 4. 


ment. 


fon, July 1745, before lord Hardwicke (vide ante 245: ) to 
w that the court will not conſtrue the modus with great 


nies where it is in general properly ſet out by the anſwer. 


Mr. 3 es went on and ſaid, The receipts 


run in this manner: May 1702, received then of Robert Bal 
the ſum of 115. 4d. for the tithes due at Lady-day, for bis 


part of the Hide grounds. Signed John Par. 


Other receipts call it the Hides only. 
Mr. Clark of the fame fide cited Hardealile verſus Smith- 


Mr. Evans of the fame fide: A rector has nothing to do 
but to make out his title to the rectory, and the tithes will be 
due of courſe to . but n as to a vicar _ 


— . £ * N =” 12 
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| in the Time of Lord Chancellor Hardwicke. 


There is no evidence ariſes from uſage, for the plaintiff 
has not beem able to ſhew the tithes were even paid to the 


Var. 


3 


Mr. ſolieitor-general for the plaintiff faid, that in the caſe 
of Berry "verſus Evans, lord chief baron Comyns ſolemnly 
determined,” that even againſt a lay e cannot 

places the 


| preſcribe in non decimando, and in extraparochi 
King is intitled, and if it appears the rector is not intitled, 


the vicar muſt. 


together vicar of this pariſn, and yet during all the 


made z but however if the right appears, the plaintiff is in- 


titled to a decree. 


| His right depends on two queſtions ; firſt, Whether as 
ſtanding in the place of the vicar, he has ſhewn a right to 
the tithes in kind? Secondly, Whether the modus ſet up by 
the defendant's anſwer, is not a ſufficient bar to that right ? 


I will take up the ſecond queſtion firſt. I am of opinion the 


| modus, as ſtated in the anſwers of the defendant's, is not 
ſufficiently laid in point of law. It is more correctly laid in 
the ſecond anſwer, and is laid there in the following manner; 


57 in the whole paid for the Hides in lieu and fatisfation 


all tithes, 5s. 8d. for the part of Hides in the occupa- 
tion of ſuch a perſon, 45. 4d. for the part in the occupa- 
tion of another, and 7s. for the part in the occupation of 
Two objections have been taken by the plaintiffs council, 
that it does not fay the time when it is to paid, nor enume- 
ntes the perſons by whom it is to be paid. As to the firſt, 


gene into the merits, but latterly they have very properly let 


paid, and I do not know any caſe in the books or in expe- 
rence, where it is not alledged to be paid by ſomebody, and 


That a. terrier. neither here, or at niff prius, has been 
admitted to be evidence of the vicar's right, unleſs uſage goes 


Lord Chancellor This is an unuſual demand; as it is a 
bill brought by an adminiſtrator of a vicar who was for fifteen 


in the court of Exchequer, if a particular time was not laid, 
that court formerly would have over-ruled the modus, and not 


in a greater latitude of proof, and it is ſufficient if it is laid 
ut the particular time, or thereabouts. But the ſecond is 
what I tay ſtreſs upon, that it is not ſaid by whom it is to be 


tis very reaſonable it ſhould be ſaid by whom, becauſe the 
Vox. III. r paerſon 
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1 
. rr — 


$ : 


jb eee a 


prove himſelf In the firſt 


parſon ma ſve. be ſure to whom he muſt or a 
whom he as have a remedy for his tithes. IF a 


_ This cannot he ſupplied by fayingthat in other parts of the 

x anſwer, they have ſhewn the ſeventeen ſhillings have bee 
paid by thoſe perſons who have held theſe lands, for that my 
be accidental; and though it has been ſaid this court does no 
take cuſtoms fo ſtrictly certain as courts of law, yet this 
court requires cuſtoms to be ſubſtantially laid. If before the 
_ court of Exchequer, where caſes of this kind are, poore fn. 
quent, it would have been over-ruled at once. | 


The next queſtion is upon the evidence. No proof haz 
been read to ſhew there ever was ſuch an entire modus paid of 
I75. a year, but the defendants add ſeveral moduſſes together, 
and then by computation in arithmetiek, make juſt the ſun 
bz & 499 ] of 15s. in ſome menſure like the duke of Grafton's caſe of 
_ fines, where by looking into the lord's books, they found 
what was the largeſt fine he took, and charged that ſum u 
be the cuſtomary payment. There is no evi ence that the 
payments are applicable to the modus, and therefore J am d 
opinion it is not ſufficiently made out. Upon the opinion 
bave given as to this part, if the plaintiff had been rec l 
ould have decreed at once for him, but a rector differs m. 
terjally from a vicar. _ 


To intitle A tector has, and ſo has a lay i impropriator, a right tal 
himſelf to the tithes in the pariſh, and has ne do but to 
ee himſelf rector: it is otherwiſe witli regard to a vicar, for Ib 
to do butto muſt ſhew an actual endowment, or evidence of the uſa, 

place, there is no evidence here of payment d 
dien other. tithes in kind, which will be a much more material cu. 
wiſe, ſor be fideration againſt a Vicar than a rector. 3-4 


muſt ſhew an | 

actual endow· Whether the anſwer be fo formally drawn as might be, yet 

—— it is ſufficient as to the denial of the plaintiff's right; for 
though the defendants admit Carte was vicar, yet they ſy 
they do not know or believe that he was intitled to the in- 


1 — ee ee mne 


Setting up a '% that, by white en they ini he wis not intitled; 
modus does not We then it is argued for 'the plaintiff, that the defendants 


preclude t 


= * * 
W a ww as 


8 „e 


1 ſetting up a modus is an implication that the vicar was intitled 
from objeQng to tithes, and to be ſure it is, but this does not preclude ths 
to the plain- defendants from objecting to the plaintiff's title, and it would 


tiff“ title to 


be hard to preclude them, becauſe they fail in the defenc 
"they 2 enen aps 


Ao bn tc 


— 


ir the Nu of Lord Chancellor Hardwicke. "a 3 
| _ Suppoſe a plaintiff at law -declares, and the defendant 1 228 * wy 
pleads any thing in bar, which by preſumption admits the any 9 6 
demand, whereupon the plaintiff demurs, and the court bar, which by 
holds the plea bad, yet they will till ſee whether the plaintiff Preſumption 


d : 2 5 - dmits the de · 
in his declaration has made a caſe ſufficient to intitle him to mand. = 
recover. | | 3 | the plea is held 


a court of law will till ſee whether the plaintiff has made a caſe that intitles him to recover, 
- ; . . * N 1 * 


The plaintiff is, unfortuately for him, precluded by the 
rule of this court from reading the evidence of the endow- 
ment, which it is ſaid would have put this matter out of 
The abbot of Lyra in Normandy has ſent a certificate of [ 500 J 
the original agreement between the rector and the vicar in re- 489 1 
lation to the tithes, but though it appears to come out of the agreement 
abbot's hands, yet as it does not appear that it came out of . ee 
the charter-houſe of the abbot, or that he he was the proper ct in ln. 
| officer to keep the records, it could not be admitted to be tion to tithes, 

P —— 

bol the charter-houſe of the abbot, and not out of his hands only, or it cannot be read. 


4 deen before the reformation, a certificate from a foreign 4 certificate 
abbey was not allowed; therefore, as the criginel deed) e- CO _ 


lating to the endowment cannot be read, I muſt take it from 3 

the eyidence before me, which is, that no tithe has ever the reforma- 
been paid to the vicar. cet. Ber =, 

The terriers are 4 dark, and I can hardly make an 

judgment of them, and it is very far from being clear from 

thence, that tithes in kind were ever paid to the vicar. os 


A vicar may not only be endowed of the tithes of a pariſh, A vir may 
| but of @ penſion likewiſe, and therefore how can I preſume he <ndow.s of 
was endowed of the tithes, when he might be endowed of thetithes of 


this annual payment by way of penſion. . poriſh, but 


| 2 "pom" 

Tit depended upon this only, I would inquire, Whether Wewile. 
in any cafe tithes have been decreed in kind to a vicar, where 

there is no evidence of tithes having ever been paid to him 


n lind. 
The dean and chapter, the rectors, do not diſclaim their 2 
nght to the tithes; if they had, it might have put an end to 18 20 
the queſtion in favour of the vicar; this being the caſe, I am 

not latisfied he is intitled to the tithes in kind, and therefore 

it muſt be put in a method of trial, 1 


1 It 


we cht. argued and determiubd 
Where an im. It is faid the rectors ought to be parties to the iſſue, bit! it 


propriato!'s 


- HAS det is not are gr they ſhould, for where an itmproptiator's right 
come in queſti- does not co in queſtion, he need not even be made a 
e pany ty to a bill that is brought for ſubſtraction of tithes: 


to a bill for His lordſhip directed an iſſhe to vw whether 'the vicar of 
_ action of Hinckley is intitled to tithes i in 1 kind, r the ern of Hide, 
PF 501 ] r eyes ts; LN 
Ci. Rico verſus Gualtier, May 14, 1747- 
The court can- 


not grant a ne M R. Jones moved for a ne exeat regng againſt the defen. 
NN dant upon this caſe, that the plaintiff, being a foreigne;, 
plaintiff bears Was drawn in to give a bond in the penalty of 501. and: 
poltivelythe de. warrant of attorney to ęrter up a judgment to the defendant 
. for the debt of a thifd perſon, and that, being ignorant of 
a «certain ſum, the Engliſh language, he did not know what the nature of the 
paper was that he Had ſigned, and the defendant ſoon after 
_ tgok out execution upon the judgment, and the ſheriff p- 
praiſing a quantity of leau de carme at gl. only, it was bo 
in at that price by the defendant, though the plaintiff ſwear 
by his affidavit tat he verily believes i it was worth * and 
the bottles alone 701. 


e brought for tlie 7 and a the defen 
1 e diant fold part only of this ſeizure for 200l. and 7k to be 
relieved againd it as a fraud, 


Where a bill is. Lord Chancellor. Notwithſtanding there i is an affidavitel 
brought for an A perſon who heard the defendant ſay he ſhould quit the king- 


| account only, dom on account of the plaintiffs demand, yet I cannot grant 
he kiten a ne exeat regno, as the plaintiff does not ſwear poſitively the 
ſwearing he be- * 870, P 


lieves the ba- defendant is indebted to him in a certain ſum; if the bil 


In e in his fa- had been brought for an account only, the plaintiff's ſwear- 
vour would a- 


mount to ſo ing he verily believes the balance in his favour would amount 


much, will in- to ſo much, it would have been ſufficient, 
title him to a ne 


r His lordſhip denied the motion. 


Cas 12. Wilford verſus Beaſeley, May 16, 1747. 
Evidence in tbe I ORD Chancellor. The plaintiff brought an origind 


ee oo — bill for relief, the defendant made a full defence; wit- 


ters in iſſue in | neſſes were examined, and a decree was pronounced againſt 
the original the defendant in December 1745. 


cauſe, not al- 
lowed to be read | 

| after a decree in that cauſe; . 28 E the depoſitions i in the croſyauſe not relaing to the 
| matters put in iſſue inthe original, 


May 


—— — — 


* 


n the Time of Lord Chancellor Hardwicke, 469 
May 24. 1745, the defendant brought a eroſs- bill touch- 
ing the ſame matters, put in iſſue in the firſt clauſe; the de- 
ſendant anſwered, and the plaintiff in the croſs-cauſe exa- 
mined other witneſſes, for the ſame matters put in iſſue by 
the anſwer in the original cauſe, . 


Which evidence was objected to as an inlet toperjury, and [ 502 ] 
the objection was allowed as in a ſimilar caſe of Kamner er- 

ſus Gulſton, June 25, 1745; if the defendant had not ex- | 
amined all his witneſſes in the firſt cauſe, he ſhould have en- 

larged the time for publication. 3 | 


VN. B. Publication paſſed in the original cauſe, May 4, 
1745, and the decree was in the December following. 


Mr. attorney-general for the plaintiff, in the croſs-caule, 
| inſiſts, that the matters in the croſs-cauſe are different from 
what they were in the original bill | 12 


It is not material, ſaid lord Hardwicke, that all the defen- Where neither 
dant's witneſſes were not examined to the matters in iſſue in Party examines 
| | the original cauſe, where any have been examined; if nei- intel in the 
ther party had examined witneſſes in the original cauſe, the the depndtiins 
court might be induced to admit the depoſitions to be read in f witneſſes ex- 
| the croſs bill. | ; ot; 6 a 55 ag to the 
| | ame matters 

In the preſent cafe witneſſes have been examined, and his 3 * 
lordſhip refuſed the evidence in the cro/5-cauſe to be read, be read at the | 
touching the matters in iſſue in the original cauſe, but gave _— oy 
liberty to read any of the depoſitions in the croſs-cauſe, not ITO. 
relating to the matters put in iſſue in the original cauſe. 


. 


Sherrard verſus Sherrard, before the Maſter of the © as = 173. 
Rolls, May, 5, 1747. : 3 


FHE RE was a ſettlement made by Robert earl of Where . 

1 Leiceſter in 1700, whereby an eſtate in Suſſex was li- aid ct ad 10 
mited to his four ſons for life, ſucceſſively, without impeach- and in the mes 
ment of waſte, remainder to the heirs of the body of the ſettler, time invelied in 
and he charged upon the Suffex eſtate, together ur wa 82 8 
eſtates, two ſeveral ſums of 5000/. and 6000. for younger atenant for le 
childrens portions. In 1720, the Suſſex eſtate was decreed to die in the mid- 
be ſold, and the faid two ſums to be paid off, and after pay- vat i fl 
ment thereof, the reſidue of the produce arifing by ſale, to not be apporti- 
be laid out in land to the ſame uſes as in the deed of 1700, oed, but be, 
and in the mean time to be placed out in government ſecuri- par: 208 th 
ties, and by order, of the 2oth of February 1720, the inte- : 


reft and dividends were to go as the rents and profits would in 


caſe | 


3 as to a deed, but perſon in general, or elſe what would be- 


5 ne © Ab Wy 
LS A Fw 1 pt 
. * 
. 
: 


# 4 
T 


c Cafet argued and determined © 


caſe it tas laid out in land; upon the death of Joceline 
1 Leiceſter, the laſt tenant for life, the petitioners — 
titled to the lands, as the perſons next in remainder, unde 
de ſettlement in 1700. | 


| Earl Joceline died the 5th of July 1743, the petition u, 
for the payment of the entire half-year's dividend, amountin 
to 285/. accrued due at Michaelmas 1743. 


L503] It was oppoſed by the adminiſtrator of earl Joceline, th 
1 laſt tenant for liſe, who infiſted, that by virtue of the orde 

' | of the 20th of February 17 20, which directed that the jr. 
| _ tereſt ſbould be paid as the rents and profits would, it muſ 
be conſidered as if the money had actually been laid out in 

land, and therefore by the ſtatute of 11 Geo. 2. c. 19. the 
dividend ought to be apportioned, and ſo much of the hal 
year's dividend as accrued in the life of tenant for life belong. 
ann, f e OY 


The maſter of the Rolls, (William Forteſcue, eſquire,) 


I!, e conſtant uſage has been, where money is to be hil 
out in land upon any ſettlement, and in the mean time in. 
veſted in 2 ſecurities, that the intire half year; 
dividend ſhall be paid tb him in reverſion, notwithſtanding the 
tenant for life died in the middle of the half year, and hal 
not be apportioned ; otherwiſe indeed in the caſe of a mon. 
Ange, and what makes this caſe the ſtranger is; that there wa 
ga a power to grant leaſes, and in that caſe the council of the 
- adminiſtrator of earl Joceline, admitted it would go to the 
„„ EET 


” 


oh 
4 


. 


ene Welford. verſis Beazely, May, 23, 1747. 


5 A veſtion aroſe upon the ſtatute of frauds and perjuries, 
2 A whether a perfon ſubſcribing a deed as a witneſs only, 
which ſhe knew the contents of, could be faid to have ſigned 
it within the meaning of that ſtatute, 


Wherean rer - Lord Chancellor. The meaning of the ſtatute is to reduc: 
ment has been contracts to a certainty, in order to avoid perjury on the one 


| reduced to a 


certainty, and hand, and fraud on the other, and therefore both in this 
' the ſubſtance of court, and the courts of common law, where an agreement 
8 has been reduced to ſuch a certainty, and the ſubſtance of the 
— ſtatute has been complied with in the material part, the forms 


the —_ have never been inſiſted upon. | | 
t. _ 5 8 ak hs 2 W N51 
Foe never bees The word party in the ſtatute is not to be conſtrued part) 


cone 


* 


: * 
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in the Time of Lord Chancellor Hard icke. 


come of thoſe deerees Where ſigning of tetters, by which the 
palty never intended to bind himſelf, has been held to be a 
{qning within the ſtatute. , ee ee 


There have been caſes where a letter written to a man's 
own agent, and ſetting forth the terms of an agreement as 

concluded by him, has been deemed to be a ſigning within 

the ſtatute, and agreeable to the proviſion of it. 


in Prec. in Chan. 402. Bawdes verſus Amhurſt, though true 0 504 ] 
25 applied to that cafe by Lord Cowper, and ſaid the diffe- N 
rence betwixt the two caſes was, that the writing there, writing, and a 
though all in the father's hand, was only a ſketch of an agree- try 2 is a 
| ment not ſettled or confirmed by the parties ; but here the rty, an 


nows the con- 


| defendant ſigned it as a complete agreement, and as ſhe knew tents, ſubſcribes 
| the contents, is to be bound by it in the preſent caſe, ® — un, wines. 
| TS 975 | (Es ES 1 only ,ſhe is 

0 | | X e | bound by it, for 
| | £4 | | it is a ugning 

3 e 7 Fig 285 within che ſtaxute, 

{> Elton verſus Elton, May 19, 1747. C478 
Alb fir Abraham Elton by his will, © reciting that he dir abraham 


Elton by his 


being part of the money ſettled on his late deceaſed daugh- grandaughter A. 
| © ter Elizabeth, the late wife of Peter Day, Eſquire, and Sr the auger 


e * f his ſon J. 
* which ſum is now in his hands, fays, now I do hereby 2040. — Aro 


| * therein, unto my grandaughter Anna Elton, the daughter jv 20-0008 


ant to the requeſt of my ſaid late deceaſed daughter Eliza- nd his wite ; 
* beth Day, in caſe ſhe marry with the conſeut and approba- 6 
* tion of my faid fon Facob Elton and his wife, and in caſe fore chat time, 
* of their deaths before that time, then with the conſent and then with the 


| HEX 4, Þ | : a ſent of their 
®* approbation of their truftees, and not otherwiſe.” # rations and 
f | | N | not otherwiſe. 


4 E. . at fqurteen, and unmarried . J. E. as the repreſentative of A. E. is not intitled to the 
1,00], for the veſting of the legacy relating to the event of the marriage, as that never happened, 
the legacy did not velt. 8 8 | e ee 15 . 


lo 1529, the grandaughter died at the age of fourteen, and 
unmarried. 15 N nn 
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* On a marriage treaty, the intended huſband, and the young lady's father, 
went to a counſelor's chambers to have, in conſideration of the portion the fa- 
dher propoſed to give, a ſettlement drawn; minutes of agreement were taken 

own in writing by the council, and given by him to his clerk, to be drawn 
op in form: the next day the father dies, and the day following the marriage 
va ſolemnized : thisagreement, notwithſtanding theſe preparations, was held 
by lord Cowper to þe within the ſtatute of frauds and perjuries. Bawdes 
verlu Amhurſt. ES | 

Jacob 


* 
1 


Lord Chancellor denied the general dodtrine as laid down here there is | 


had a right and power to diſpoſe of the ſum of 15000. will gives to his 


* pive and bequeath the ſame, and all my right and intereſt ber own diſpo- 


15 1 | | ) marry with the 
of my fon Jacob Elton, to be at her own diſpoſal, purſu- iconſen of J. I. 
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47% + % argued and determined. © © 
Jacob Elton, the father of the infant, brings his bill for the. 
T5007. as her repreſentative, inſiſting it was a 'veſted legacy, | 

The principal defendants are the aſſignees under the com. 
miſſion of bankruptcy, againſt fir Abraham Elton, the eldeſt 

ſon of the teſtator, who claim the 1500/. in his right, he 

IL 505 ] being the reſiduary legatee of Dame Mary Elton his mother 
L | who was the reſiduary legatee of old fir Abraham Elton, and 
inſiſt, that the grandaughter dying under age, and unmarried. 

7 the legacy never veſted, and conſequently, being lapſed, fall 
into the reſiduum of old fir Abraham Elton's perſonal eſtate, 
Mr. attorney-general,” council for the defendant ſaid. 
that this is to be conſidered as a condition ſubſequent, and 
therefore the marriage not happening, by the a& of God the 

legacy was become abſolute. 
The way of judging of conditions precedent and ſubſe. 
quent, is not to determine it one way or another by the par. 
ticular words, but by the whole tenor; and for this purpoſe 
re he mentioned the taſe of Peyton, verſus Berry, 2 Wms. 626, 
..+  - ne deviſes the reſidue of his perſonal eſtate to J. S. provided 
ie marries with the conſent of his two executors ; on the 
death of one, the condition (being a ſubſequent one) is be. 
com impoſſible, and ſhe may marry without the conſent of 
thefurviven oO what 
The caſe the teſtator had in view was not Anna Elton's 
marriage in general, but to prevent her marrying improvi. 
dently; and the words not otherwiſe, do not mean if ſhe does 
1 not marry at all, ſhe ſhall not have it; but if ſhe mam 
= Ry otherwiſe than with the conſent and approbation of Jacob 
| f Elton and his wife, &c. that the teſtator conſidered the 
words as in terrorem, and veſted in the legatee, as much as is 
the condition had not been inſerted at all. 2 

He cited likewiſe the caſe of Ward ver ſus Trigg, in the court 


of Exchequer, Eaſter Term 1746, I give to my daughter 
4 400l. it ſhe marries with the conſent of her mother, but 


TT 4 c jf the marries without the conſent of her mbther, then to fur 
e fall into the reſiduum of my perſonal eſtate,” big 


The daughter did not marry at all, but died after twenty- MW nec 
one, and by her will gives the 4001. to the plaintiff, who 
brought his bill for it, and the court beld it to be a veſt 
legacy, and well diſpoſed of by the will, though the daughter nag 
died unmarried. «ew e gs e 1 
Mr. Noel of the ſame fide ſaid, that the teſtator's objet War 
was not to defeat the legacy to his grandaughter, but the 


| | effect of that paternal care he had for her, that if ſhe married 9 
wn e ö 1 „ 


in tie Ne of Lori Nuncrllor Hardwicke. 


tat all, eee *. With the en of bein and 

mother 2 4 104 Lt al T9 2971 197 £ eur 
Mr. bens of the fame ſide, cited: Seinphill verſus 

Bayley, Prec. in Chan." 562. alt ic eta 4.9979} eis 4 


Mr. ſolieitor-general for the defendant, allowed it Was a 
clear ſettled point, that a reſtraint of marriage, whether 4 


condition preecdent or ſubſequefit, if | be a legac) ' of perfonal | 
eſtate, is à void condition, unſefs given oyer on tf Tondnzons 
bang performed. 1 "73 SEATEN 3 eng- 
It was given at a time what kh the rents vere Hig 
tha were bound to maintaim her, and takes a away all t 
implications that might otherwiſe alle. A 


But the whoſe will turn upon this, When, is the emu of 
payment! ? $ive to ny grandaughter- Anna Elton to be at her 
own Yiſpaſ 4 Fo of 4d If the teſtator has fixed no time im- 
niediately ! But then the will ſaying, in caſe ſhe, marsy with 
the conſent and approbation F my" ſan Jacob Elton and his 
wife, Sc. ſhews he did not intend.it uy be at her own 
diſpoſal unleſs ſhe ,, wo.) NSN 

And it is reaſonable to ſuppoſe this his zatention) becauſe 
the teſtator, and Elizabeth Day, the aunt of Anna Elton, 


knew that her father would provule for her, N 5 


this only às an addition if there ſhould be a marriage. z: 


3 


with conſent to be neceſſary, yet they ſay, where it is given 
on condition of marriage, there muſt be a marriage. Dig g. 
lib. 35. tit. 1. de conditionibus '&  demanſlratianibus, Ec. 
Lex 75. E& id. Lex 68. Sita legatum. Het, cum nupferit : 
$1, napta fuerit,,. &, bac. teſlatgr. faſt alterum 1 matrimanium 


foft mortem ea iterum nupſerit. 23 


neo oo 


Mr. Brown of the ſame ſide, Gttd an Garbut ver- 
fus Hilton, November 26th, 17305 before Mr. Verney at the 
Nolls. A. gave a legacy of 200. tg B, provided ſhe mar- 
ried with the, conſent of her father and mother; and the ſur- 
Wvor of them : A, brings her bilt for the legacy While ſte 
is ſingle, and Mr. Verney held it 1 not veſt lf ber, mar- 
rage, and diſmiſſed her dil. qe ee __ 


Mr. Wilbraham of the The be fad, Tale, 1 be 
wards, inſtead. of 1 give 1 R nna Elton, to be at her 
diſpoſal in caſe (he marries, ſuppoſe i 


and there. could have been 
been a marriage to make it veſt. 


Oog + Lond 


That dies incertus conditionem in teftamento facit, is "the : 
wes of civil law, and though they do not hold a märriage 


erit expeclandum ; nihilque ng Vt utrum vivo, W 1 © an 


teſtator had ſaid,” in 


caſe Anna Elton marries, 1g 6, 5ool. to be at ber diſpoſal, | 
2 oubt, * there muſt have 
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was a veſted legacy in Anna Elton at the time of her death, 


and thut will: depend on the conſtruction of the clauſe in the 


% 


Lesen] 


will, and the authorities of this court. 


897 "To th 0 en ſtate he aviſe-t A , E on | 
His Lordſhip then ſtated the deviſe to Anna Elton, 
Se , | why ' | my $ cc ? * 


„ Enn een © Tvii] an TING 

As to the clauſe in a former, gart of the will, in which the 
teſtator gives 10000, to Anna Fiton, his grandaughter, x 
twenty-one, or marriage which ſhould firſt, happen, I ſhal 
conſider it afterwards. It has been inſiſted for the plaintiff, 


that the legacy veſted in Anna Elton immediately on the 
death of the teſtator, and therefore, notwithſtanding the is 
dead unmarried, that he, as her repreſentative, is entitled to 
it, and that the whole of this is à condition ſubſequent, 
and her dying before marriage being the act of God, it does 
not therefore defeat the legacy. But I deny this abſolutely, 
and hold it to be a condition preceddent, though whether 2 
condition precedent or ſubſequent it makes no difference; 
but thut this is a condition precedent appears from the words, 


for whether a teſlator ſays in caſe the marries I give, or I give 


in caſe ſhe marries, it makes no difference, but in both caſes 
it is annexed to the ſubſtance of the deviſe, the words to be at 
Ber diſpoſal do not vary the caſe, for whoever gives a legac 


gives it to be at the diſpoſal of the legatee, and thoſe words 


cannot be ſeparated from the words I give; it is plain there. 


fore upon the words that it is a condition precedent, and de. 


pendant ypon the marriage. ed 
© Suppoſe'this young lady had, immediately on the death of 


her 1 brought a bill here for the legacy, the court 
could not have decreed it, for the time is annexed to the ſub- 


ſtance of the legacy, and therefore is ſtronger than the caſe of 
Atkyns werſus Hiccocks, 1 Tr. Att. 500. which was an- 


erution of the legacy, and in this reſpect, 


nexed to the payment only, and is called by the civil law " 
govern mylelt 2 


good deal by the caſe of Garbut verſus Hilton at the Rolls. 


might keep it poſſibly in ſuſpence during the whole life of the 


FX. 


bable the grandfather would make ſuch a diſpoſition, as 


3 It has been ſaid by Mr. attorney- general, it is very impro- 


grandaughter. Could ſhe have had the intereſt if ſhe had 
brought her bill? Certainly ſhe could not; for where interelt 
is not given by a grandfather, ſhe is not entitled to it; other- 
wile where a legacy is given by a father, becauſe if he does 


not provide maintenance, the court will give intereſt in lieu 
of it, though the legacy be payable at a future day. The 


civil law does not make any difference whether the condition 
| ö W | p 21 e 2 — 


— 


bäncellor. The genbera! queffiotr is Whether; 


+ 


in the Time of Lord Chancellor Hardw-icke. . 47s 


| is precedent or ſubſequent, for there any reſtraint. of marriage 
is void, but then this court and the civil law do both require 
the fattum of the marriage ſnould be performed. 


"Whether it is taken in the ſenſe of a condition, or in the [ 508 


4 


| ſenſe and meaning of a time of payment, it is the ſame thing, 
for the rule is dies incertus in teſtumento condittonem facit. 


When it is given to be paid at twenty- one, the time is cer- 
tain, and known to an hour, and therefore held to be tranſ- 
| miſſible; but where the time is wrlcertarh, it has been held 
not to veſt till the contingency happens, becauſe it cannot be 


aſcertained whether it will ever happen or no. | 
I do agree there is an ambiguity in the words not ot heriu iſe, 
whether they relate to the words immediately antecedent, or 
to the whole clauſe, OUS SSOP eee 


It has been contended for by the plaintiff, that they relate 
only to the words immediately antecedent ; but I do not know 
what warrant there is to confine theſe words only to à part of 
the ſentence, but they muſt run through the whole, and means 
that he does not give it unleſs there ſhould be a marriage. 


In the caſe of Atkyns verſus Hiccocks, I determined upon 
the ſame foundation, and the ſame principles I go upon in the 
preſent, though, as I ſaid before, that is a ſtronger caſe, for 
there in the gift of the legacy the time was not annexed to the 
ſubſtance of the legacy, but to the payment only, and yet the 
| ground of my determination was, that the veſting of the 

legacy related to the event of the marriage, and as that never 

happened, the legacy did not veſt,  *' + 


There it was a legacy given by the father as a portion, but A grandfather 
in the caſe of a grandfather, he is not bound by that duty is not bound 
of nature to provide for a grandchild, eſpecially in this cafe, *2 e wir 
where a father was living at the time of the will, and after efpccisliy 

| thedeath of the teſtator. R 


_ * 
—_ 


where a father 
3 = is living at the 
time of the will, and after the teſtator's death. 


„In the caſe of a deviſe by a grandfather to a grandchild, Where there 


of a copyhold eſtate where there is no ſurrender, the court 1 {vrrender 
: ; . a of a copyhold 
will not ſupply it againſt an heir at law; and ſo held in the eſtate bya 


cale of Kettle verſus Townſend, 1 Salt. 187. grandfather to 


Ws the uſe of his + 
I am of opinion from the whole texture of this will, that will, the court 


; . ill 
the legal conſtruction agrees with the intention of the teſtator. Ir agate 'upply | 


2 : N g | heir, in fa | 
The will ſpeaks that the grandfather meant this legacy as x ge 8 
an addition to her fortune, in caſe ſhe married, for in a for- child. 

| 4-002 mer 


_ 


1 222 „ 
CAL Mens * 3 
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-4>/-") Chſes argued aud deem 


N N 


mer clauſe of the will he had given her mother hegacy of 
Tool. either at twentw one, or marriage, 'which ſhould fri 
happen, ſo that if ſhe had lived to be twenty-one, and had 
died unm e 2 ſhe Fam 900 been Intitled, to ſome. 


; thing. 

L. 5099] It . born weden, Whether iks Hd to be at 

| her own diſpoſal, were not giying her it to ſeparate, uſe, but if 

they werk not, it would have made no difference, becauſe her 

relations; "nw before the marriage haye ſecured it for ber 
ſeparate uſe. . 


* 
2 422 de 4 in 


The caſe of Atkyns verſus. RTE is in pong, and whe- 
ther right of no, has, not been appealed from; and I hal 
not be inclined to deviate from. wy, own opinion, which Was 

| dong upon mature conſideration, * 


id 


Phy ET "— 
MI + 1 


Carn s.. | Flanders werſus Clark, May 205 1747. 


CARO ARET Flanders, | 2 will dated * 80 10 i, 
1 November 1733, bequeathed to her ſon John Flan. 
thegench of * — 150. to be paid to him by her executors therein ni. 


The power of 


one, but the ©« e at ſuch times, and in ſuch proportions, as they 


whole ſurvives 44 ſhou d judge neceſſary for him, and declared her will 10 


an oe re ac. * be, 2 the ſaid John Flanders ſhould not have the dil. 


ſent to a legacy. poſition of the ſaid legacy to his then, or any future wife, 
4e but that in caſe of his death without iſſue, the ſame ſhould 

5 4 revert unto the ſaid teſtatri x's family ; but in the mean 
<« time ſhe directed her et by h ar) yearly payments to 

4 * pay the faid John- Flanders intereſt after the rate of five 

er cent. for ſuch parts of the ſaid principal as ſhould from 

. time to time continue in mew ea _ the whole Wn 


uy « be paid.“ ET is 67 5 1 9 70 


n The ſurviving e executrix _ the mother 0 th I 1 
e tan: 1 by her will to Be paid within two years after her death, 


bb 0:01:1:., e bit is brought by the legatee for the 1507. and in- 
ſiſts he has a . to de FR the whole. 


: g 2 2 3 3 W * : 2 — 
* 5 8 ak - — = Ka 
4 N > I 


—_— er P 2 


6rd 214.051 EM tar . to E. H. wands to be bak 1 at PIR time of mar- 

| riage, or within three months after, provided ſhe marry with the approbi- 

tion of his two ſons. E. H. died after twenty-one, but without being mar- 

ried. Bill brought by her repreſentative for the legacy. Per lord Hard- 

| wicke, in all caſes where the condition of marrying is annexed, it is neceſſary 

| . there ſhould be a marriage to veſt the Te Aline verſus Hiccocks, Tr. 
Vacation 3737+ 1 T, Ark. 925 1 | 


. 
£ 
* 


7 


OG 
7 
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Lord Chancellor. The clauſe in this will is ſo particu- 
lar, that it cannot be determined by: any general rule, but 


aon the ning of the will. Lo take the clauſe by; its par- 
ebe s, Margaret Flanders “ bequeaths to her fon 


ticular part . 
John Flanders 1 50l. to be paid to him by her executors, 
à at ſuch times and in ſuch proportions, as they ſhould judge | 
« neceffary,' and declared that her ſaid ſon ſhould not have ay 10 1 
« the diſpoſition of the ſaid legacy to his then, or future See 
wife, but that in caſe of his death without iſſue, the ſame 4 82 
« ſhould revert unto the ſaid teſtatrix's family. ee 
If it Had reſted there, I ſhould have been of opinion John 
Flanders ſhould have had the uſufructuary intereſt only, and 
it would have gone over on his leaving no iſſue atchis death; 
for as I ſaid at firſt, the particular penning ties up the words 
to iſſue living at the time of his death, and points out the 
particular time when he might make the diſpoſition, and 
ſhews therefore jt was a particular time, and a particular dy- 
ing without iſſue, that was meant by the teſtatrix. But in 
| the mean time, ſhe directed her executors, by half yearly 
E piyments, to pay the ſaid! John Flanders intereſt at the rate of 
five per cent. for ſuch parts of the ſaid principal as ſhould from 
time to time continue in their hands 75/7 the whole all be 
paid. Her intention ſeems to be, that her executors ſhould. 
have a power of paying the whole, or in part, as the trade, 
dealings or occaſions of the ſon ſhould require, and that he 
| might ſpend or diſpoſe of this as he thought proper, but while 
any: part of the 150/. remained in the executors hands, to be 
PP 
It has been objected, that the aſſent of the executors is 
neceſſary to every legacy, and here being two under the will 
| of Margaret Flanders, and one dead, the ſurvivor cannot 
aſſent, I do agree, whether it be a ſpecific legacy, or a pe- 
cuniary one, the aſſent of the executor is neceſſary, but the 
power of executors is not determined by the death of one, for 
the whole ſurvived to the other executor, and ſhe might aſ- 
(ent. This comes near the caſe, in Fitzgibbons's Reports, 
1 the attorney- general in behalf of the galdſmiths company of 
anden verſus Hall 314. where what the court went upon 
was the limitation over was void : for as the ſon had a power 
so ſpend the whole, the company could have no more than 
- od ſhould have left unſpent, and therefore diſmiſſed the 


E864. EN: * 


cr, The legacy in the preſent caſe amounts to the very ſame ; 
here is a power to ſpend the whole, and for the executor to 


Ch © | pay 


— 
pay to. the fon of the teſtator from time to ume, either part of 
the 1 fol. or the whole, as the oceaſions of the ſon ſhould re. 
quire. This being too a proviſion made by a mother for 2 
ſon, Lam of opinion the legacy ouglit to be paid to him, 
without his giving any ſecurity; and decreed accordingly. 


eln ene * 4 n. 11 FE RAE indie Ay. . 
U 3111 Petre verſus Petre, May 20, 1947. 


... „ ae apron! ian ” 
A jointreſs is 7 ORD Chancellor. The court will not ; oblige A join. 
2 JON. © L treſs to bring in her jointure deed into court, or before x 
Pa deed maſter, unleſs the party requiring it will confirm her jointure, 
into court, un- but will direct her only to deliver in à ſchedule of the 
lels the party deeds, and the court at their diſeretion may order what ſhall 


requiring will 


coufirm it. not be produced. | 


Upon an ap- Where there is a numerous family of children who are 
eee infants, upon an application for maintenance for the eldeſt 
for an eldeſt ſon, the court will make a liberal allowance to him, that he 
ſon, the court fnay be the better able to maintain his brothers and ſiſter, 
will make tum conſidering him in the light of the father of the family; but 
a liberal allow - | 8 . | j 

ance, to enable in the preſent caſe the eldeſt ſon being conveyed away clan- 
him to maintain deſtinely to Doway, out of the hands of the guardian, the 
. on- Court, as he cannot be brought before them, can make no 
fidering him in Order of this kind, but directed, after lady Mary Petre“ 
loco parentis. jointure is ſatisfied, that the ſurplus rents oF profits ſhould 


be laid out for the benefit of the eldeſt ſon. 


478 


Cs. Lady Head verſus Sir Francis Head, May 21, 1745, 


The depoſition IH E defendant's council objected to the reading the 
of YI 4 depoſition of Jane Genew, the wife of John Genen, 

plaintiff can. for the plaintiff, as he is the prochein amy of the plaintiff 

not be read for] and liable to the S 83 | hy | 

the plaintiff, be- | 3 oy 

1 to The court allowed the objection. 5 

5 5 


ca Anon. Eaſter Term, May 21, 174). 
ane A* order was obtained on a motion of courſe, that the ' 
given, before £4 A plaintiff ſhould be at liberty to add ſome new interro- 


zou gg nen in. Satories for the examination of the defendant, the examina- 


terrogatories for tions already put in being reported inſufficient, and that 
the examinati- both ſets of interrogatories may be anſwered at the fame 
on of a defen- time. 238 S. | E»= BK . ACE hs t N 


dant, on -= ex- 5 | „ 
ae be. Lord Chancellor. I find no inſtance of an order of this 
ing reported in - ſort, on a motion of courſe: it has ſome analogy to orders 
| lufficient. Such for amendment of bills, where anſwers have been reported 


in the Time. of Lord Chancellor Hardwicke. | 459 


:nfafficient ; and if this practice is got of courſe, for adding ed one motion 


| of courſe is irre- 
| interrogatories, on an examination, being reported; inſuffici- 8 py 
ent, I will not ſet up this. as an} and e zimpgr de diſcharged, 


duce a new practice. das neee W 
I think the court has rather ede tos far in Mowits the 512 
amendment of bills, on anſwers being reported inſufficient, The court has 


zs it has frequently been made uno. as a n. and me- father gone too 
thod of delay. 8 1 55 . 7 ar in allowing 


the amendment 


If the party wants to add new interrogatories, on an ex- 3 
amination reported inſufficient, an application ſtould be ported inſuff - 
made to the court by notice to the other pany, that the cient. 
court may be apprized whether there is a grount for it; but 
2s this was an order obtained on a motion of courſe, the court 3 

thought it irregular, and diſcharged the order. | 


— 


5 of London verſus Naſh, May 2 PT 17 
0 R D Hardwicke ſtated the caſe as follows : 25 


CASE 180. 


on a building 


to have ſpecific mv Mon of an agreement for a building N 


the brick meſ- 


leaſe of ſome old houſes near Leaden-hall market. ſuages on the 


, premiſes, the 
The points in the cauſe are, what is the true intent of the rebuilding ſome 


| covenants in the leaſe and agreement entered into between 224 repairing 
others is not 

the city of London and George Greaves, a builder, the ſufficient to an- 

original leſſee, and whether the covenants are ſufficiently {wer the cove- 


| performed 400 nant, but the 


leſſee muſt re- 
Another point has been made on the circumſtances. of — 
fraud and miſbehaviour in obtaining of this leaſe, the defen- 
dant being at that time a commiftee - man for letting the city 
lands. It appears theſe were very old houſes, and that the 
ty had an intention by their committee for letting the city 
|ands to let theſe 1 fy in the year 17 34, an order thereup- 
on was made to ſurvey the premiſes on the firſt of May, and 
it was reported they were much out of repair, and proper for 
arepairing leaſe. The utmoſt term allowed for repairs is one 
nd twenty years, but the city are not bound down upon 
building leaſes for any certain term. The propoſals for tak- 
ing a repairing leaſe were rejected, and came to nothing. The 
conſideration of theſe houſes was taken up again in 1730, - 
r. Naſh, who was then of the . e was appointed to 
ſpe, The 3d of November 1736, a report was made, 
fo hag Nafh was à party; in 724 of an order in May 
DT that the inf] pectors were of Ka the houſes ought 


* 


w here a perſon | 


The bill is brought by the city of London againſt Naſh, leaſe covenants 
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© ©... tobe rebuilt;/as they àre in a very bad and ruinous cond. 


tion,” and to which report Mr. Nath ſigned in the firſt Plate 


on the th of November 17 36, an atvertifemerit was order 

to be put in the public papers, that the premiſes” were to h 
let on a building leaſe, of ſixty- one years, Every one « 
theſe acts import in the ſtrongeſt manner a building leaſe. 
Mr. George Greaves offered to give the city 10001. fn 
upon a ſixty- one years leaſe, and that propoſal· was accept 

and he was declared the beſt bidder: after this a draught ot 


leaſe was prepared, in which were theſe words, the leſſee y 


new build the premiſes, or any part ther ef z but. it appem 


iat the words, or any part thereof, were truck out in tþ 


draught, and left out in, the original; the leaſe was to k 


approved of by two of the committee-men, and was fo x. 


cordingly by Mr. Heaton and the defendant Naſh. 


Afterwards this leaſe was executed on the Sth of Fey, 
ary 1736, and thoſe words, or any part thereof, being ki 


out, proves they had been under the conſideration of th 


whole committee, and dropped by their expreſs -dircdioa 


Mr. Greaves came into poſſeſſion under this leaſe. 


The firſt queſtion was, What is the true intent and meat 


ing of the covenant. It was inſiſted by the counſel for th 


city of London, the nieaning is, that all the meſſongs 


_thould be entirely new built, whereas but two have been rey 
built, and the reſt repaired. And by the council for the d. 


fendant Naſh, that if he built new meſſuages in the plu 


; number, (which muſt be two at leaſt) and the reſt were pit 


into repair, that this is ſufficient to anſwer the covenant: | 


am of opinion the true conſtruction i 


8, all the meſſuags 


. 


ſhould be rebuilt, 


= . - 


Mx. 


reaves covenants that he will | new build the brick 


* 


meſſuages on the premiſes within the compaſs of thre yeas. 


muſt be conſidered on the nature of the contract, what dos 


us for ſixty- one years, 


What can be the meaning of ſuch a covenant ? Why, to 
rebuild the whole, for an indefinite propoſition is equal t0 c 
univerſal propoſition, for had it been left to Mr. Greaves 
diſcretion to build two, three or four houſes, it would hat 
been ſo very uncertain, that it could never be the mean: 
ing. It was an omiſſion that there was not a plan annextl 
to the leaſe, deſcribing what ſort of houſes Greaves was!0 
build. If there could be any doubt upon the covenants, f 


that import? A building leaſe even by the term . only, which 


Suppck 


45 a 10 


22 _ 


= 5 oO © -— ww - 


. in the Time of Lord Chancellor Hardwicke. 
guppoſe an action at law had been brought, and in that 


Greaves had not performed the covenant in new building 


all the premiſes, and the defendant had pleaded he had built 
two houſes, the plaintiff muſt have had judgment, for build- 
ing two only is not a performance of the covenant... .. 


The diſtinction between a repairing and a building leaſe ap- 


pears by the acts done by the city; on the two reports of 


repairs, that no perſon had appeared to make propoſals, an 


advertiſement was thereupon ordered for propoſals to build, 
| contract, c. All this ſpeaks an intention of letting a 


building leaſe in oppoſition to and in contradiſtinction to a 


| repairing leaſe. 


o 


| on a repairing leaſe, the city of London never let but for 


twenty-one years, but if on a building leaſe for ſixty- one, or 
more, and then all the premiſes muſt be new built. But 


what greatly ſtrengthens the caſe, is, the inſertion of the 


words, or any part theregf, in the draught, and their being 
ſtruck out afterwards, which ſhews the city of London ſaw 


this would be an evaſion, and ſtruck out theſe words to pre- 2 
| vent any miſapprehenſion in the ſenſe of the leaſe, The de- 


fendant is now contending for the very thing which the city 
diſagreed to, and difapproyed of, before the leaſe was exe- 


cuted. 5 


An obſervation has been made on the part of the defen- 


| Gant, that there is no mention in the adyertiſement that all 


the premiſes were to be new built; but to be ſure the true 


+ 


conſtruction is, that all are to be new built. 3 
The next queſtion then will be, Whether that has been 


performed? I am of opinion it has not; for all the defen- 


dant has done, is to build two new houſes, and to repair the 
old; and though it is indeed a very large repair, for he has 


pulled down the fare and back fronts, and new built them, 


and that what are chiefly left are party walls, yet this is very 


Cifferent from new building of houſes, for notwithſtanding 


new fronting houſes, they very often drop down afterwards, 


1 - therefore are not equivalent to houſes entirely new 


A great deal of evidence has been read to prove that this 


is a ſubſtantial repair, and that the houſes will be as good at 


the end of ſixty- one years to let on a repairing leaſe, as if new 
built. The witneſſes vary, and it is difficult to reconcile 


Vou, II. 2 e them, 


built, for they 


| aftion. the city of London, had afſigned a breach, tat 


Pulling down ” 
the fore and 
back front of 
houſes and re- 
building them, 
is not equiva- 
5 
lent to houſes 
intireiy new 


very often dro 
down after- 
wards. 


4 >. , "7 „„ — * 75 — 2 * 1 

er — — > by . 2 — 8 P 3 2 * n — _ 

PC Ab IEX rs AAA Gee, 4 GE 7 4 9 : - . C 10 * b — 1 * 

- 7 R DN E - 1 . n r r - 0 n IN 0 7 * 5 
N n WY WES , OE Ow * 2 Pe ET EIT ITT. NY 2 PP 1 0M 3 #40 Le 343 
87 = - Wee 5 >_> 9 . 1 9 * N . nr * x e e v5 I , * * EPs 
7 - <, ESE ONS : — G , ORs FM Ea * D 

. 3 — —_— 1 s, „ SL» 


wk Ie —— — OP my — <a 
rr Ee CSS; > MPa Ar 
n IE . es Mp 1 
. Ken gt tp > 
= Mt ey * 2 os OBE © 4 
„ © ws _— TR naffon” * n 
Ce — _ - - w=—_ 


: - l 1 — 3 1 — 334 7 —_ - — oo Cora coy <= - 
e —Q]ꝗ ³ W ⁵ eo enrtor_s ao — — —— — — * — — _ p 
- * 9 g "= Ws 
EP < 9 K * F * D 9 n N N 
. - „ ” 4 a ET TIPS 9 * 9 n * 4 K 7 7 + : : Fa 2 7 3 1 
— * * N 1 2 4 * l * — P ou - 1s > : 
7 if : = bY . 7 7 f 4 - . * 
; EP * : g F . a 2 
N » . © - 9»... ö 
- . y 12 C | 
_ : > * 
. * : f : 
: - \ 
* <& — 1 


—V— . —— 


Vpon a ow: © The objection will not hold, for upon a covenant to build 
5 nant to build, a plaintiffs are clearly intitled to come into this court for 


this court for a events that ſecurity which the city of 


S; ("516 ] It would be no ſervice to the ci iy of Fas to make 


een argued tn FREY 


them, w_ taken in the ſ& ſe i in which it is For and'e 

> cr by one of the witneſſes who ſwears. he' could Wn 

vilt all theſe houſes for 1007. a houſe, provided he was fig 

tied to a proper thickneſs ' of walls, N. and I believe hs 
might; but though Mr. Greaves was not confined to parti. 
ET. dimenſi jons, yet it muſt be underſtood that the whole 
ought to be built in a proper workman-like manner. 


The next queſtion will be, What kind of decree I ought to 
make? it was infifted at thebeginningof the cauſe for the plain. 
tiffs, that they are intitled to a ſpecific performance, and tha 
the defendant muſt rebuild all the houſes, which by neceſſary 
implication will import that the defendant muſt pull down al 
- the houſes which have been only repaired, and new build 
them, It was objected. on the part of the defendant, that the 
plaintiffs are not proper to come here for a ſpecific perform. 
2 but ought to be left to their action at law. 


the leſſors are 
clearly intitled 4 ſpecific performance, otherwiſe on a covenant to repair; 


to come into for to build is one entire fingle 2 and if not done pre- 
ndon has for the rent, 


ſpecific per- 
> Me | by virtue of the leaſe. 


otherwiſe en 2 


covenant to re- But the moſt material. objedion — the defendant i is, that 
the court is not obliged to decree a ſpecific performance 
where it will be attended with great Joſs and hardhip 
to one of the parties, and though not ſpecifically per- 
formed, yet the defendant has laid out 22000. at leaſt in 
the repairs, and therefore, to be ſure, has put them in a ven 
bean condition at preſent. 


Now, if the defendant was miſtaken in the ante of tlis 
* covenant, or perhaps has even knowingly" evaded it, ſtill it 
1 would be hard to decree a ſpecific performance, and ſuch 2 

deecree too would be contrary to the good of the public, by 
| pulling down houſes, which from the evidence chiefly ap- 
pear to be in ſuch a good condition, as that aac may ſtand 
A great number of years. ; 


ſuch a decree, for all they want is to be compenſated in, da- 
Ka mages, and therefore the court ought not to make a decree 
for a ſpecific performance. But then it has been faid on the 
part of the defendant, if fo, there is no occaſion for any 
other decree in this court, but the plaintiff ſhould be leſt 


to law. Now though this 1 is a covenant unperformed, and 


2 
? e | 


un the Timeof Lord Chancellor Hatdwicke. 


with the land, and will affect an aſſignee, yet if tie 
= — before * aſſignment fi will not V 
him, and if an ö action Wer S rought againſt the repreſenta- 7 248 
| tives of Greaves, then they muſt come into court . againſt 
Naſh for an indemnity ; and this would occaſion a circuity. 
So that the queſtion will be, What the relief is I ought to 
give, whether an action, or whether 1 ſhall direct an iſſue? 1 


ſhall not direct an action, becauſe all proper parties are be- 
fore me, the repreſentative of the original leſſee, and the | 
aſſignee of the leaſe, but I ſhall order an flue. | | 
It is evident to me, that this leaſe has been obtained in 11 
| an improper manner, taken by Mr. Greaves as a truſtee 1 
only for the defendant Mr. Naſh, and appears to be plain- 1 
Ih a beneficial leaſe: Mr. Greaves dies before the three Y 
years expire for building theſe houſes, and his adminiſtrator | 5 1 
| affigns this leaſe, for the conſideration of 5s. only, to Mr. = 
All the other circumſtances ſhew that this was taken 0 
| originally for Mr. Naſh's benefit, becauſe no body can 7 BY 
| imagine Mr. Greaves's repreſentative would have aſſigned it *M 
over for ſo ſmall a conſideration as $s. if Mr, Greaves had 7 
ever had any beneficial intereſt. e R 3 
Mr. Naſh likewiſe is a member of the committee of city The excluding F 
| lands, and all committee-men are expreſsly excluded from a member of . 
being a buyer, or a ſeller, which is a good rule, and hope che commiuee 3 
they will continue it, becauſe it prevents fraud and col- e ee 2 
x | | . P f being a buyer | 28 
| luſion. | Vs or a ſeller is a 1 
PIP q | | IS | T $35 good rule, as it 1 
This was a ſcheme of Mr. Naſh to increaſe the term to prevents fraud. 38 
lixty-one years, inſtead of twenty-one, and yet to do no- . 3 
| thing more than repair, notwithſtanding the term in the leaſe 2 
is trebled ; and though Mr. Naſh has twice under his hand 9 
reported they were in a very bad and ruinous condition, 8 
ſul he has thought proper to examine witneſſes to prove they | 
were in condition, and fit to be repaire. I 
I ſhall give more credit to his own report than is yy l 
witneſſes.” e Fo ity e kr Me we [ 517 ] 
. The relief muſt be by way of inquiry of damages before a The court, in- 1 
| Jury; and I am more inclined to this, than to decree a ſpe- ficad of decree- 1 
cific performance, becauſe it appears upon the diſpute of the ins a ſpecific A 
extent of the buildings, that there was a formal committee rhe 1 9 
with Mr. Dance the ſurveyor of the city of London, at the the leaſe, choſe 8 
head of it, viewing the repairs, while the workmen were em- do give relief by i 
e . pp 2 8 1 85 | ployed do's of inquiry 1 
| | amages be- 3 
& HI 
: 4 


5 1 


1 1 
a es Jurys _ 'ployed about it, e made no objection to Mr. Greavey; 
 necordingly, Soing on, and therefore are too late in coming here for 3 
_ Ipecific performance, unleſs they had brought a bill recently 

and immediately after this ſurv ex.. 
Lord Hardwicke directed an iſſue to try what damages the 
mayor, commonalty and citizens of London have ſuſtaineg 
= by the non-performance of the covenants in the leaſe to Mr. 
= Greaves, and appointed the city of London plaintiffs, and 
Nath alone defendant. 5 1 Woe 


|| 1 before the Court om Exceptions to a Maſter) 

EKRKeport. E 
Where 8 eredi- * E firſt exception was for not allowing the ſum of 
tor by judgment bei | intereſt. | | 
—__ 8 — 1 the ſurplus intereſt beyond the penaly 
elegit, he holds a JE Swen 8 „ 

duouſque debi-. 2 ee e 3 WE 
tum ſatisfatum fuerit, and at law the debtor cannot on a writ ad computandum inſiſt on the 
creditor's doing more than account for the extended value; but if the debtor comes here ſot 
relief, the court will give it him, by obliging the creditor to account for the whole he has r. 


the creditor though it ſhould exceed the principal, | | 
A creditor is not confined to the extent of the penalty upon a judgment, but may carry the 
Computation of intereſt beyond it. ; BE 


PE 
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It was ſaid by the plaintiff's council, that the creditor isin- 
= - - -  .  titledonly to the extent of the penalty upon a judgment, and 
—_ —--. that he can carry the intereſt no further. 


= ; Lord Chancellor. At law upon a judgment entered up, it 
ws is the debitum recuperatum, and the ſtated damages between 
| the parties, but if the creditor does not take out a fferi faciu 
againſt the perſon of the debtor, or his perſonal eſtate, but 

extends the lands by elegit, which the ſheriff does only at 

the annual value, and much below the real, the creditor 

| holds guouſque debitum ſatisfactum fuerit, and at law the 

_ debtor cannot, upon a writ ad computandum, inſiſt upon the 


cCreditor's doing more than account for the extended value; 


but if the debtor comes into a court of equity for relief, this 

court will give it him, by obliging the creditor to account for 
the whole that he has received; and as a perſon who comes 
[518] for equity, muſt do equity, will direct the debtor to pay in- 
J e«tereſt to the creditor, even though it ſhould exceed the prin- 
cipal ; and I remember very well upon ſerjeant Whitaker 
inſiſting before lord chancellor Cowper, that this would be 


Care 181, Godfrey ver ſis Watſon, March 21, 1747. It Came 


_ ceived ; but as he who comes for equity muſt do equity, will direct the debtor to pay interell to | 


— — —— — 
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nn the Time of Lord Chancellor Hardwicke. 485 2 | 
weng tb Patute of W/efminfter, his lordſhip faid he 


| would not repeal the ſtatute, but he would do complete juſtice, 
by letting the creditor carry on the intereſt upon his debt, as 


| he was to account for the whole he had received. 


And the ſame rule prevails in this court, where a mort- Where a mort- 
gage has tacked a judgment to his mortgage, he ſhall not 8*g*c hastacked 
be confined to the penalty of the judgment, but ſhall be in- hid mongsge, 
titled to intereſt upon the debt ſecured by judgment, though be ſhall not be 
it exceeds the penalty, down to the time the principal is — ng 
paid off; and therefore his lordſhip allowed the defendant's judg — = 
"exception. 19 So Ee * $7 I⁵ꝗ intitled to in- 


r 85 1 4 tereſt upon the 
debt ſecured by judgment though ĩt exceeds the penalty. 


Lord Chancellor ſaid, that a mortgagee in poſſeſſion is not A mortgagee in 


obliged to lay out money any further than to keep the eſtate poſſeſſion is not 
in neceſſary repair; but if a mortgagee has expended any ſum o Scan —# _— 
| of money in ſupporting the right of the mortgagor to the further than to i. 
| eſtate, where his title has been impeached, the mortgagee k<ep _ eſtate = 
may certainly add this to the principal of his debt, and it ſhall wt ; e J 


carry interreſt. Ad add to the prin- 
E 1 1 : 5 | : _ _____ Cipal ofhisdebe 
2 - expended in ſuppart of the mortgagor's title where it is impeached, and it ſhall cary in- 
tere . „ Es 5 | x | 


He alfo ſaid, a mortgagee ſhall not be allowed for his 4 
trouble in receiving the rents of the eſtate himſelf; but if an ſhall not be al- 


ies a Rani i lowed for his 
| eſtate lies at ſuch a diſtance from the place of his reſidence, trouble in 8. 


as he muſt have employed a bailiff, if it had been his own, ceiving the rents 
he ſhall then be allowed ſuch ſums as he has paid to a bailiff, of the eſtate . 


k l himſelf; but if 
to receive the rents of this eſtate. | the ems n 


e ; . TTT Fe. ſuch a diſtance 
u obliges him to employ a bailiff to receive them, what he paid to the bailiff ſhall be allowed. 


aii Ricards, June 18, 147. Carnie. 


T HE father of the petitioner by his will appoints his wife A father by will 
1 guardian of the petitioner, his eldeſt ſon, and likewiſe appoints his 
of his ſecond ſon, till their ages of twenty-one, and allots a wo on . 
maintenance for the ſecond during his infancy, but none for till 2;;a petition 
the eldeſt. | 8 5 | a on the infant's 
hf | | | 5 e behalf to con- 
firm her guardian, and to be juſtified in what ſhe ſhould expend for his maintenance. No in- 
nce where there is a teſtamentary guardian of the court's confirming it in this ſummary way, 
or ſending it to a maſter to aſcertain the allowance for infant's maintenance; a bill is neceſlary 


A petition was preferred on hehalf of the eldeſt ſon an in- 
fant of eight years of age, to confirm his mother ain; 
. „ et an 


+ 


* 


1 


456 ue, argue and determined 


FO and that he might be juſtified in what he ſhould expend in hi 
* [ 519 ] maintenance, and prays it may be referred ta. a maſter, t 
* , confider of a proper allowance for the infant's maintenance 

and education. | | „ 


Lord Chancellor. Sir Joſeph Jekyll was the firſt judge 
who went ſo far in this ſummary way to direct an allowance 
| for maintenance; before his time the court would do no more 
— __. - than appoint a guardian in ſocage, till the infant had attained 
fi A his age of fourteen ; but I know of ao inſtance where there is 
| 2 teſtamentary guardian, that the court have in this ſummary 
way confirmed the guardianſhip, or ſent it to a maſter to 
_ aſcertain what ſhould be allowed to the guardian, for the in- 
fant's maintenance, and thought a bill neceſſary for this pur. 
poſe; but at the attorney-general's requeſt, as the application 
appeared to be a very reaſonable one, his lordſhip ordered the 
petition to ſtand over till the next day of petitions, and in 
the mean time to ſearch for precedents 


cs 185 


-- 


Er parte Edwards, June 18, 1747. 55 
The mother's | H E mother by her will appointed Mr. Ruſſell guardian 


appointment of to her ſon the petitioner, till his age of twenty-one, i 
— F Wor #0 2H ES ” the pet | I ill his gy OL CWEOcy 3 li 


„ * An application made now to the court for maintenance, and * 

* qutecoofione in Caſe they ſhould not approve of the guardian appointed by f 

the power 9 the mother, that a new one may be aſſigned. 5 N 
„„ % HRS We 37 wes = | AE 

mentary guar- Lord Chancellor. The ſtatute of 12 Cha. 2. ch. 24. ſec. * 

Aber 99 Ws 8. confines the power of appointing a teſtamentary guardian 1 

er only. s 1 

{7 we to the father only, and therefore the appointment by the mo- "4 

a 8 as : : ye 

ther, of a guardian in this caſe, is abſolutely void, and the a 


; infant being of his age of fourteen, choſe a guardian in thecourt. 
C , On the Petition of the Marquis of Powis in the 5 


5 Cauſe of Nicholls verſus Maynard, June 18, — 
3 e e „ a 
Pat, gr” HE late marquis and the petitioner joined in mortgag- 15 
1 half per ing an eſtate for ſecuring 12000. borrowed of fir 1 

cent, with a Charles Gunter Nicholls deceaſed, with intereſt at fourand % 

* —_— an half per cent. but there was a verbal agreement, that if the 1 

paid after each mortgagor paid the intereſt for every half year before the third be 
520 ] quarter became due, that the mortgagee would allow him an 0 

half year before abate of half a per cent. At the death of fir Charles Gunter 4: 

three quarters Nicholls, there was a conſiderable arrear of intereſt, and the S 

F mortgagor propoſed, if the defendant, the truſtee for the 4 
r 8 a" 4 Ws plaintiffs, » 


glintiffs, daughters of fir Charles Gunter Nicholls; and de- come due. the 
Sizes of the 12000“. would agree to take four per cent. for mortszger will 


accept of four 


the arrear of intereſt, that the mortgagor would be bound to per cent. if the 


continue the mortgage for ſeven years; upon this propoſal it Fehde t 
mei 


vas referred by the court to a maſter to ſee if it was for the Ae - the ops 
benefit of the infants; the maſter reported it to be fo, and pointed time, 


that report was confirmed, and afterwards the intereſt was re- be cannot be fre. 


gunrter was lapſed; to the late marquiſs's. dean. = 


* _ 


The petitioner having been entangled in a great many per- i 
plexed affairs, has ſuffered the intereſt to run conſiderably in vi ee 
arrear ſince, but now offers to the infants guardian and truſtee ., | 
to pay the arrear of intereſt at four per cent. and as an equi. 
| yalent for the other half per cent. intereſt upon intereſt, to be 
"computed from the end of each half year; the ſimple intereſt 
and the intereſt upon intereſt amount together to 1001. 115. 
One of the mortgagee's daughters is dead, and the whole 
beneficial intereſt in the 120001. veſts in the ſurvivor. 

It was prayed by the petition, with the deſire of all par- 
ties, that, to ſave the expence of going before the maſter, 
| this ſum may be ordered to be paid to the infant's truſtee, on 


or before the 22d of July next, in full of intereſt due to the 
22d of December laſt. on eo 


Ido not ſee how I can make ſuch an order, as an infant is Where a mart-. 


" ' 6 | . . g de 2 
concerned, for as the mortgage is at four and a half per cent. We mace | 
12 * 37 „ 35.6 * 6 4 1 2 1 f * n £ + 1 | | a 
with a proviſo, that if the intereſt be paid after each half bes wad 


107 1 | $ | of four per. 
year, before three quarters of a year become due, the mort- cent. intereſt, | 
ragee will accept of four per cent. if the mortgagor fails of 329 a Provilo 
paying the intereſt at the appointed time, he cannot be re- payment there- 
leyed in this court, any more than on any other compoſition of, within a 
between parties, .. abate of half per cent. by the a ty 
mortgagee was for prompt payment, and the terms of the gagor ſhall pay 
| Wreement not being complied with, the mortgagee and his ſive, this is but 
repreſentative are intitled to intereſt at four and a half per cent, mf 


pœne, and re- 


but if the mortgage had been made, with a reſervation of four lievable in 


per cent. intereſt, with a proviſo, that upon non-payment equity. 


thereof, within a certain time after it is due, the mortgagor 
hall pay five per cent. ſuch proviſo would not be good, and 
has been determined ſeveral times; becauſe where the in- 
tereſt is to be increaſed, if not paid at the day, that is but as 
$name pang, and relievable in equity. (Vide Vin. Abridg. 
„% HM) oo 
TT | TS. 


8 
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in the Time of Lord Chancellor Hardwicke. 4; 


that, on non- 
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| ntereſtand 2 fſubſequent ſeal in the fame cau 
1 abſolute, but never entered; the regiſter refuſes to enter i 


| i | | 
niſi, and now, and the application is to the court for 
3 a 87 „„ for has 88 order 4 4. 
minutes at a 5 F 
ſubſequent ſeal in the ſame cauſe taken down order abſolute, but never entered; on the regile T 
refuſing to do it, an application for an order de novo. . „„ U 
D Lord Chancellor. To enter an order nunc pro tune i: ' 
tune is a ma. motion of courſe, where the party entitled to the order come i { 
tion of courſe, recently; but I apprehend after a length of time, there out |, 
wherethe eg to be notice of ſuch motion; and what is prayed now go. ,, 
ko eomes  Fftill further; but as it would be very hard at this diſtance u , 
recently, but open a forecloſure, I will give the other fide an opportunity d Wi f. 
"” —_ inquiring in the office, to ſee if they can make out the minut 4 
ought to be in the regiſter's book, to relate to ſome other matter in the WF ge 
notice of ſuch | cauſe, and not the forecloſure. 
motion. ! 5 e ee TS: | 5 | 
Where a re- In the courts of law, for inſtance in the Common Plea, c 
covery in the where a recovery has not been entered upon record, if it ap- ſet 


mon Pleas has © 


ur minute ſequent creditor ; and therefore if in the prefent caſe it ſhoul 
| at bar, the appear on further ſearch that it was the order niſi, which ws 
court will or- made abſolute for confirming the maſter's report, I ſhall thet 


488 3 | Cafes:argued and determined 6 
TDoord Chancellor refered. it to a maſter, to ſee whether ty 
f propoſal made by the mortgagor, would be for the infant; 
: benefit. WE og ᷣ „ Pa cups, | 
J. e. 8 Anon. June 18, 1747. 
A meters | ba e year 1707, upon a bill of forecloſure, it was ref. 
| 8 red to a maſter to take an account of what was due to ſle 


mortgagee morgagee for princi , intereſt and coſts, and the maſter, 
for principal, report was confi mſi ; and by the regiſter's minutes, 2 
e 


coſts, was 37 it was taken down order 


court of Com- rs by the minutes in the prothonotary's book that it vn 


not been en- ſuffered at bar, the court will order it to be entered; but then 
Lered open, it mult be with a proviſo, that it does not prejudice any ſub- 
appears by ſequent purchaſer ; the ſame in the caſe of an old judgment 
the prothono- they will order it to be entered up, but ſo as not effect a ſub. 


it was fuffered 
der itto be... direct according to the prayer of the petition. 


entered, with 7 en 13 | 
a proviſo it does not prejudice any ſubſequent parchaſer. Idem as to an old judgment. 


22]. Fer | 
L oy Y e Gill verſus Watſon, June 25, 1747. _ 
Thoughat 'A RTICLES were exhibited by the defendant for ex: anſy 
wm You <A amining to the credit of one of the _ witneſſes, , 
to the 5 notwithſtanding publication has been paffed ſome time, and Tm 
credit? yet, the cauſe was to be in the pauper paper at the Rolls on Saturus 
otherwiſe in da t 5 N | | id 
equity, for as J nex 2 | | W. V 


the witneſs 


M. Clark for the defendant, moved for liberty to exhibit there cannot 
Tow - | d fi iff 7 - . 7 hi be repared to 
interrogatories, and for a commiſſion for examination of this defend every 

witneſs into Yorkſhire, but produced no affidavit to ſupport particalar | 

Ms artiches.” . : ; 1 WES os.” a tion of his 

t ä | | | life, not know: 

a 3 j 5 ing to what 
they intended to examine him; yet, on an examination here, be may be able to anſwer any par- 
ticular charge, as he has time enough to recollect it. : 25 
" Quere, If there is any ſuch diſtinfipn between the examinations here, and law, with regard 
to examinations to the credit of witneffes, being told by an experienced practiſer, that they 
are general here, as well as at laws NR 5 5 174 | 


£- 


Lord chancellor thought an affidavit neceſſary, and faid, 
though at law you can examine only to the general credit, yet it 
is otherwiſe in equity; for at law the witneſs cannot be pre- 

| pared to defend every particular action of his life, as he does 

| not at all know to what they_jntend to examine him; but 

| upon an examination in this court, he may be able to anſwer any 

particular charge, as he has time enough to recolle& it: 
uære, if there is any ſuch diſtinctjon between the examina- 

| tions here and at law, with. regard to the credit of witneſſes, 

becauſe Mr. Capper, a very eminent and experienced practiſer, 

| told me, that examinations ta the credit are general here, as 

| well as at law, and the form of the articles are ſo in this caſe ; 

firſt, that the witneſs is a perſon of ill fame, and not to be cre- 

dited ; ſecondly, that he pays no regard to the nature of an 

cath ; and in the ſame manner through the ſeveral items. 


Lord chancellor denied the motion, becauſe the plaintiff 
| comes too late after publication, and the cauſe was already 
ſet dawn in the paper. 8 N „ 


n Pearce verſus Grove, June 25, 174). Ea x 187, 
t R. attorney-general moved ta amend an anſwer, by The court 
b. I ſtriking out the offer of the defendant's bringing in his will not allow 


m into hotchpot, upon a miſcamputatian of the father's Wee | 


anſwer by 
{triking our 


Lord Changellor, Whatever may be the right of the [ $23 J ; 
parties, it is impoſſible to ſuffer the defendant to amend his * 
ulwer in the manner he deſires, for jt would be of r.. 
dus conſequence, It is true, at law they will allow you to 
amend, but it is in matters of form only; here it is an extreme 
filkrent thing, for it is, an admiſſion of facts, as, that 1 300% 

17 I. defendant's father in his lifetime, was à full 

Vox. II. Q4q q advancement, 


in the Time of Lord Chancellor Hardwicke. 409 


of it the admiſſion of a fact, by which the plaintiff would be deptived of the benefit of he | 
videne, eſpecially as be does. not ſwear be w3s furpriſed ino jt, or ii adviſed jp {ppupg i 
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©» Cafes argued and determined _ + 


appears, à child is not precluded from the reſidue of the 


orphanage ſhare, if he will bring the ſum before advanced 
into hotchpot, yet he may be bound by any agreement be. 


| tween him and his father, that this money ſo advanced ſhould 


be in full; and bar him of the reſidue of his orphanage ſhare, 


Tbe party 
is not bound 
by an ad - 

' miſſion of a 
conſequence 
in law, ora 


It would be ſtrange therefore, to ſtrike out this admiſſion, 


and deprive the plaintiff of the benefit of this evidence, 
when the defendant does not ſwear that he is ſurpriſed into 


this admiſſion, or ill adviſed in ſetting it fort. 
TI diſtinguiſh between an admiſſion of a fact, and an ad. 


miſſion of -a conſequence in law, or a conſequence in equiy, 
if it had been fo, the party would not have been bound 


2 2 8 7 
by it. 3 9 


conſequence in equity, for the court is to judge of the law, 


Though the 
jury make a 
Wrong con- 
cluſion in a 
_ verdict, 
the court will 


judge by the 
tact. N 


C482 188, 


The court 
will 2 make 
arr order upo 
a maſter Som 
admit d po- 
ſitions taken 
in a former 
Lauſe between 

the ſame par- 
ties to be read, 
as it is put- 
ting parties to 


an unneceſſary 


expence, the 
proper courſe 
being to take 
exceptions. 


XL Lie ' 5 "I 2 K - 
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„ 


f There are ſeveral admiſſions of parties where the defendat 
has been miſtaken in his point of law, and yet ſhall not be 
bound by it, becauſe the court is to judge of the law. 


As in the caſe of a ſpecial verdict, if the jury make: 
wrong concluſion, the court is not bound, but will judge by 
the fact; id. as to a writ of error, where error in law i 
aſſigned, and the defendant comes in and admits the error, 
yet the court is not bound by the admiſſion, but will determine 
according to their own judgment whether it is error in law, 


Lord Hardwicke denied the motion. 


5 Anon. June 27, 1747. 


AN account was now depending in the cauſe before 
AA maſter, the plaintiff offered to read, as evidence before 


the maſter, the depoſitions in a former cauſe, wherein the 


plaintiff and defendant were parties, which he refuſed to ad- 


mit, unleſs an order of the court was obtained for that pur- 


poſe; Mr. Evans moved now for ſuch order, but lord char- 


cellor denied it, becauſe he would not put perſons to unte- 


ceſſary expence by ſuch applications; and ſajd, the reaſon 
why you cannot read ſuch evidence at the hearing without at 
order is, that every cauſe before the court is an intire pro- 
ceeding, and determined' for the moſt part in one day, ſo that 
unleſs you have a previous order it is a fatal exception; but 
before a maſter, parties go on de die in diem, and he has an 
opportunity of judging whether he ought to admit the depo- 
ſitions to be read, or if the maſter ſhould be miſtaken, 15 


"YR 


Ss JAG. oo ]²˙ N ]²˙bvbl ona oi as 


in the Time of Lord Chancellor Hardwicke. „ 


my take exoceptions, and therefore there is no occaſion for 
| the court to make an order in it. | 


* 


Has verſus Haws, June 26, 1747. 


o 
5 * 


NDREW Haws, the teſtator's grandfather, being A. H. deviſes 
A ſeiſed in fee of a moiety of the manor of Down-Barns, 1 bis manors | 
in Middleſex, deviſed this moiety and all other his manors in children W. 
Middleſex, unto: his four children William, Carlton, Andrew, C. A. and T: 
and Thomas Haws, their heirs and aſſigns, equally to be divided their hears 


etw em, . d aſſigns, 
| between them, ſhare and ſhare alike, as tenants in common, and equally to þe 
65 joint-tenants with the benefit of ſurvivor ſhip. + ERIN hs 


| g tween them, 
ſhare and ſnare alike, as tenants in common, and not as joint-tenants with tlie benefit of ſurvi- 
vorſhip. The court was of opinion, the teſtator meant, if any of his four children died be- 
fore twenty-one, i ſhould go to the ſurvivors, having uſed the ſame words in the precedent 
| clauſe relating to his perſonal eſtate, and given the benefit of ſurvivorſhip there, if cither died 
| before twenty-one. . 175 N | 8 


The principal queſtion was, Whether by the deviſe to his — 
four children they took as jointenants, or a tenancy in com- A 
mon generally, or with any, and what contingent limitation in 
over as to their reſpective 14855 | l e 


Lord Chancellor. The general rules inſiſted on are true, 3 reer 

for certainly joint - tenants are not favoured here, becauſe they 1 

introduce inconvenient eſtates, and do not ſo well provide for 8 it is an in- 
families, therefore this court leans againſt them, and ſo, I <onvenient . 

believe, do the courts of law now, though they favoured 8 a | 

them formerly, and the ground upon which they went was law now, 


the multiplication of ſervices under the old tenures, but the ougb the) 
. 7 F favoured them 
ſtatute of 12 Car. 2. c. 24. ſect. 1. has reduced the ſeveral formerly. 


ſorts to ſocage tenure only. 


Another general rule is, that where a man has made a de- {4 
viſe in his will, with a great number of words that may ſeem ay + mk 


to claſh with one another, the court will put ſuch a conſtruc» ſiſtent as that 
tion as may make them conſiſtent ; but if they are ſo incon- ay Petey 
ſiſtent as that they cannot ſtand or be reconciled together, the eee 1 
court muſt reject thoſe words that are leaſt conſiſtent with the rcjc& thoſe 

5 1 


intention of the teſtator. words that are 
oo; 4 DE ng lea!t conſiſtent 


with the intention of the teſtatorg 


Here his Lordſhip recited the words in the clauſe ; this is a The e i 

| deviſe in fee to all of them, equally to be divided, imports a Jide ger 
tenancy in common in a will, if there were no more words, tenancy in 

but here are other expreſſions which make it ſtill ſtronger, as e e 

14 Omer in common, which are not as joint-tenants ; the laſt are no more 


Qq —3 Words words. 


— 


4% -« | * | Cifer digued and diterminet 
words are with benefit of ſurvivorſhip, and this creates th. 
difficulty. TT, | 


Boubtful and I am of opinion that theſe words are not ſo ſtrong as to con: 


ambi 5 „ 47 1 het ft Lad ; 
| N troul the precedenit words, for to conſtrue it btherwiſc, 


bot to controul Would be from doubtful and ambiguous words, to ſet aſide 


clear and cer= Cle dertain expreſſii 
l clear and certain expreſſions. | | TO 
On the other hand, to conſtrue the words with benefit of 
x #ſurvivorſhip, according to the conſtruction of the plaintiff 
Council, as if he had ſaid without: benefit of ſurvivorſhip, ot 


not with ſurvivorſhip, (though I will not fay but it has been 


done) would be contrary to the meaning of the teſtator, 
vpon the whole tenor of the will. 3 2 

| The next conſtruction put upon it by the plaintiffs council 

2 waz, that this refers to a benefit of ſurvivorſhip to the ſuryi. 

* vors of the children, if one, or more, died in the lifetime of 

; be teſtator. But this is too nice a conſtruction, for it i 

more natural to ſuppoſe that a man intends the children of 

his children ſhould be provided for than not, and the coutt 

ſuppoſes a parent is taking care of the poſterity of his children, 

5 It is not probable to think he meant that the benefit of ſurvi. 

+ vorihip ſhould mean ſurvivorſbip of himſelf, for a teſtator 

| very ſeldom provides for a contingeney in his lifetime, tot 

when any happens, he may alter his will if he pleaſes. 


— 


—_ f 526 Not but if no other reaſonable conſtruction can he put upon 


theſe words, the court ought to reſort to it, as in the caſe of 
Lord Bindon verſus Earl of Suffolk, 1 P. Vm. 96. De- 
“ viſe of a debt to fiye grandchildren, ſhare and ſhare alike, 
& equally to be divided between them, and if any of them 
<< die, then to the ſurvivor, held to be tenants in common; 

cs for by the words if any of them died, his ſhare ſhould got 
the ſurvivor; Lord 8 ſaid, it muſt be intended if 
san of them ſhould die in the lifetime of the teſtater, for by 
* that conſtruction, every word of the will would have its 

F< effect ani operation. Nh es Rs 


There is in another part of the will, a plain inference, that 
he meant a ſurvivorſhip ariſing among one another, and not: 
ſurvivorſhip in the life of the teſtator: it is in the prece- 
dent clauſe relating to the perſonal eſtate, where the ſame 
words are uſed, and the benefit of ſurvivorſhip given in eaſe 


amy of them died before twenty-one. 


This excludes the putting the unnatural conſtruction be- 
fore mentioned, and verba relata inefſe videntur, and is jul 


- 


K 0 


— 


2 


3 
\ 


| \ in the Time of Lird Chancellor Hardwicke. 
it be had ſaid, that if any of them died under twenty= 
5 it ſhould 20 to the ſurvivor. % etc. 


493 


"Then conſider what effect it will have upon the conſtruc- The fame © || 
lion on the real eſtates, the four children who are to take the fn. — 
penonal, take too the real eſtate, and the {ame words in the though in a 
ſame will, ought to have the ſame ſenſe; he was here e age — 
making a proviſion for the younger children, to take, indeed, * Cine len; 
as tenants in common, but with the benefit of ſurvivorſhipy and et the teſla- 
| what benefit of ſurvivorſhip could he intend, but the ſame as tor intended 

intended in the ſurvivorſhip of the teſtamen rn 
he intende p of th amentary part of bis ,mong his chil- 
perſonal eſtate z J do not doubt but this was his real inten- dren in the pers 
tion, as he was making a proviſion for younger children, and {932 be mult | 
| . 4 ; mean it alſo i 
if one of them ſhould die, did not intend any part of it the real eſtate. 
ſhould go away to his eldeſt ſon, which would leſſen the pro- . 


| viſion that was clearly intended for the younger children; 


ind therefore his lordſhip decreed accordingly. 


By Elliot verſus Collier, July 1, 1747. ; | ent wth 

T HE bill was brought by the plaintiff, as the repreſenta- Where a huf- 

tive to a ſecond huſband of the daughter of a freeman 8 
of London, for her ſhare of her father's cuſtomary eſtate. - 


| nuten to his 
The defendant inſiſted ſne was fully advanced in her fa- — it hall 
ther's lifetime. x „ nn not go to her 
3 TTT. ͤ at ot en at tu 1 | | next of kin, 
There was another queſtion in the cauſe, Whether, the 3 dec 
huſband dying without adminiſtering to the perſonal eſtate the [1 1 
wite had in her own right, it ſhall go to the next of kin of the 5²7 J 
wife, or to the repreſentative of the huſband ? . 


Lord Chancellor. This is a very clear caſe; the repre- Though the 
ſentative of the wife has no right to an account of 4 2 


Ecclehaſtical _ 
ſonal eſtate, and that point does not follow barely the legal right b of bowed 
of adminiſtration, for though the Eccleſiaſtical court are bound — — 4 
by act of parliament to grant the adminiſtration to the next of theadminiſtra- 
kin of the wife, yet that does not bind the right in this court; —_— a * 
for the hnſband ſurviving the wife, her whole eſtate veſted in wife, yet that 
him at the time of her death, and no perſon could poſſibly does not bind 
be entitled to the rights of the wife but himſelf, ſo that her thin St in 
whole property belonged to him : there are feveral caſes in the baſane_ 
which it has been held, that though the Eccleſiaſtical court forviving the 
ae bound to grant adminiſtration” by 31 Ed. 3. c. 11, yet 2 8 
thoſe perſons have been looked upon in this court . 
gn probrangenrandr” 3 
e Ot | any: and the Whale 
property belonged to him. 


Suppoſe 


294 che argued and deferinined 
„ Datel the wife had ſurvived the huſband, ht * 
hotbend, foch of the perſonal eſtate of her father as had continued choft in 
part only of her action, would have ſurvived to her, for whateyer he had n. 
rataer's.per- duced into poſſeſſion, would have been the 8 8. 


* — — choſes' in action, would have ſurvived to her. 


"hi court * Upon the equity of the ſtatute of aide, this « court 
„ tte makes an adminiſtrator de bonis non only a truſtee for ſuch 
bons non only part of the teſtator's perſonal eſtate as is undiſpoſed of, for his 
7 5-8 next of kin, therefore I am of opinion the huſband's s repre. 

with reſyef iN ſentative is entitled to the wife's perſonal eſtate, and that i 


57 part of a _ veſted in the huſband dann 7 AIRS GRIN was * out. 
teſtator's per- 


Jonal eſtate as is xr of, 


| Wheren 0 : The next Weldon f is, as to the cue of , it is; 
bas children, certain rule, that where a freeman has children, and no wif 
and no wife, / one moiety belongs to, them, and the other is $ the teſtamen. 
the cuſtom. 13, tary part. 

that one moiety 

wee to them and the other i is the are part. 


It one child As certain too, that if one child i is adv} in the lifetime 
dene of the father, though not fully equal to the cuſtomary ſhar, 
 lifetirpe, though yet if the certainty does not appear, then it is an advance- 
not fully equal ment; and the principal reaſon I take to be, is, becauſe i 
to the cuſto- cannot be known what is to be brought into hotchpot, | 


mary ſhare, yet | 

if the certainty does not appear, it is an advancement. Z | 
28 

1. 52 1 [gel watch and wailing clothes a are no advancement df 

wedding 2 child. 

clothes no ad- | 

 vancement. © A father's b to the marriage is not ſufficient to bar 


The quamum © her, it muſt appear how much he has advanced her under hi 
ates” own hand. 


Pear, his conſent is Lk ſufficient to bar a child of ber orpanage ſhare, 


WE. An advancement mut be by way of portion in marriage « 


by way of por- to ſet up in the world, and PER given here a are ny 
tion in mare emoluments. | 

riage. _ 

Though there Suppoſe the father had given her EU in i as he has 
have been ſome left but one child more, and the orphanage ſhare amounts w 
. it would have been going a great way, to ſay even th 


ed | 
1 ceqaf would have been an advancement: conſider.the reaſon of the 


of London, cyftom at the time of its firſt eſtabliſhment, it was for. the ſake 


thoſe have 
min 


2 


been in _ of trade; and though there have been ſome ſtrict caſes on 


$£ bo ow 
mm * 


a 
* T 1 * 


in the Time of Lord Chancellor Hatdwicke. - 2 

mined on the cuſtom of London, yet thoſe have been in the to r 

eile of freemen's wives, and not upon advancement of chil- ee "a 1 

dren. Lewen verſus Lewen.* Eg. Caf. Abr. 159. vancement I 
| | 42 | F+ NP a | Children. 
It has been ſaid next, that the maintenance allowed by the | 

father to the daughter after maraiage, is an advancement, and 

that the certainty of the maintenance does not appear. 


The queſtion is, Whether that can be conſidered as any 
8 advancement at all ? 18 . 
Now, it has been determined, alimony advanced by a fa- Cn _ 
ther to a child ought not to be conſidered as an advancement : 3 
in the caſe of Edwards verſus Freeman. Eg. Caſ. Abr. 249. ought not to be 
„ For the court held, as to the 801. per ann. maintenance, eee = 
« provided for the daughter by the ſettlement, that it ſhould ; 
« not be brought into hotchpot, being only for the education 

“ and maintenance of the daughter, of which the parents 
ee were the beſt judges: that indeed was upon the ſtatute 
of diſtributions of inteſtates eſtates, but goes upon the ſame 
reaſon as if it had been a queſtion on the advancement under 
the cuſtom. ; DS | 8 n 

The daughter was juſt of age when ſhe married; the What the | 
queſtion is, Whether the maintenance ſhould be conſidered e 27 ate 
2s a debt from the daughter to the perſonal eſtate of her ed from him 
_ os 7. , 

It is reaſonable the repreſentative of the daughter ſhould j©22nc& hal 
make ſome allowance for the maintenance, as ſhe has ſo much as a debt due 
more out of the perſonal eſtate than her ſiſter by this means; from her to the 
and I do not know whether this alimony might not be con- [ $20 - }- 
ſdered as an advacement pro tanto, being after her marriage; 2 
but, however, it muit be brought in as a debt to the father's - + 
eſtate, and as ſhe thought proper to diſpute his will, I think 
what ſhe received after her marriage for maintenance, ſhould 
44 cath as a debt due from her to the perſonal eſtate of 


Lord Chancellor declared, e that Elizabeth Filmore, one 
* of the two daughters of Boover, who was a freeman of 


unn 1 N 1 » 


8 2 4 1 Fo I 


* * — 
ye * — CN * 3 0 VIE „ . » Te TS 3 . ; 
6 * o a o — * 


5 In this caſe, the cuſtom of London was certified to be, that ifa woman be- 
dre her marriage with a freeman, accepts a ſettlement out of his perſonal 
k without any notice taken of the cuſtom, this bars her of any cuſtomary 
we ob his perſonal eſtate after his death, if ſhe ſurvives him. But note, this 55 is - (ts 
rewnrow that ſhe cannot ſingly, and merely by virtue of the cullom, claim 
Mother part: not that ſhe is barred from the benefit of any gift o 4. 7 

\Wilcbe thigks fit to make her. a 5 
| | CC the 


N 
* or E. 2 * 4 4 
. * * N 


ry 


the city of London, on the evidence in the cauſe, Oughy 

& not to be taken to be advanced by her father in his lit 

* time; and that the plaintiff, as executor of her huſban, 

who ſurvived her, is intitled to her cuſtomary thare of he 

* father's perſonal eſtate : and ordered, that Booyer's pe, 

« ſonal eſtate, after payment of his debts and funeral ex. 

e pences, be divided into moieties; one moiety whereof 

«the orphanage part of the teſtator, he having died withoy 

4 leaving any wife, the other is his teſtamentary part, an( 

„ ſubjeck to the diſpoſition of his will; and as to the gr. 

e phanage part, ordered, that the ſame be divided into tuo 

= * equal ſhares; and declared that one ſhare thereof be. 

OG * longs to the plaintiff, as executor of the ſecond hu. 

| _ .»  bandof Elizabeth; and his lordſhip alſo declared, tha 

the defendant, as executor of the teſtator Boover, ougjt 

to be conſidered as a creditor of Elizabeth, for the value 

of her maintenance, which was furniſhed by Boover ts 

* Elizabeth, after the death of her firſt huſband, and orderel 

. the maſter to jnquire how much by the year Boover d- 

Tu “ ferved in reſpect of ſuch maintenance, and that the ſame 

| be deducted out of ſo much as ſhall be coming to th 

1 . plaintiff for the ſhare of Elizabeth, and be anſwered a1 

s 5 „ debt to Boover's perſonal eſtate; and it being admit 

_ = | s that 60. had been paid ta the plaintiff's teſtator before hi 

death, his lordſhip ordered that ſo much ſhould be alloyed, 
“ as a payment of the cuſtomary ſhare of Elizabeth.“ 


by 


£02.09 - - = Tittenſon vaſes. Peaty July 14-2947, 


An award be- Lord G The only on to impeach an award 
be age 4 is colluſion, or groſs miſbehaviour in arbitrators ;- for, 
parties own qtherwiſe, being made by the judges of the parties own chu- 

— Chuſing is kerle fing, it is final,” and binding upon all the parties, or no pet 
unleſs there is V8 a e „ 
colluſion, or ſons would ever accept of being arbitrators. 25 
viour in the arbitrators, = RS ns Gas the ee ee eee, 
[ 530 A lea of an award is not only good to the merits of th 
A defendant is caſe, but to the diſcovery ; for a defendant to the dill is nt 
pI to obliged to ſet out the whole account between him and the 

9 N plaintiff, after an award in his favour, in relation to tha 

and the plain very account, for that is concluſive to all the parties, ill n 


— —— an . error is ſhewn in taking the account, or partiality and impr : 
boar relating eo behaviour in the arbitrators z and if ay 


„ 
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In the Time of Lori Chancellor Fardwicke. — 
pretended; the plaintiff ought to charge it with all its cir. award is god 


. i . not only to the 
Ycunſtances, nor is be precluded. from proving it now, if he e e 


the diſcovery. 


One objecton has been made, that the arbitrators did not Atbitrators ate 
give ſufficient notice of the time they intended to meet, or not 3 — 
the particulat place at which they were to meet; they are not he dne they 
bound to do it, and therefore no objection of that kind is intend to meet, 
material. 5 V2 * n 447% = R ö | or the particu- 


c lar place where. 
Lord Hard wicke allowed the plea . | 


. Anon July 1, 1747- eee, 2s 7 > aka 
ORD Chancellor. The court cannot let a demurrer Tbe court cane 


| | 3 Enya Foros not let a de- 
ſtand for an anſwer, becauſe it is à mute thing. 8825 murrer ſtand 


for an anſwers 


Baſh verſus Dalway July 6, 1747 C 199 


T HE truſt term created upon the marriage of the de- zy ſettlement 
1 fendant's father and mother was as follows: 7207008 r 1 
| . 1 of H. A. 5 
1 C. in caſe there was no iſſue male, and there ſhould be daughters living at the death of the 
father, who ſhould attain 21, or be married, then ſuch daughters ſhould have 2000l. a piece 8 
there were no ſons but only three daughters; the defendant who was one, married A. D. and 
previous to his marriage covenanted to aſſigu with his wife's conſent Zool. to truſtees, in truſt 
after the death of A. D. and the gefendam, to pay it amongſt the children of the bodies of the 
defendant and A. D. and that he ſhould after the marriage aſſigu to the truſtees all the money 
nd ſecurities for it then due and belonging to the ye les, alas H. A. died in 1744, A. D. in 
11445 Mteſtate, to whom the defendant adminiſtered and received the 2oool. The children, 


who are a ſon and daughter, have a 'r)ght'to the portion, and decreed to be ſccured for 
ieir benefit. ES - | | | 


That in caſe, there ſhould be no iſſue male of Henty An- 
irews by Jane Cole, and if there ſhould be iſſue between 
them one or more daughter or daughters living at the death 
Ftbe father, iubo ſhould attain twenty-one or be married, 
then ſuch daughter or daughters ſhould have a portion or 
50 10r of 2000). apiece, lg Agnes )J) ĩ 0 Toy $304 1 


There were no ſons of the marriage; but three daughters, 

pf which the defendant was one, and previous to her marri- 

N With" Alexander Dalway, there was à covenant on his n 
pan, which recited, that Elizabeth Uthwite was indebted to [ 21 ] 
tte defendant r wh Andrews, the r 33 
Andrews by Jane Cole, in 500“. on bond, and that ſhe, wit e 
tte conſent of the faid Alexander' Dalway, did affign to two 

ruttees the 500“. in truſt as to the intereſt for the life of the 
Iuiband,” rid after his death to receive it for her life, and af= 8 | 
& both the huſband and wife's deaths, to pay the 300. ang | 
x Vor. HI. K HY OUR Er B oF; intereſt” | 


498 ef age en lu, 


© intereſt due amongſt all and every the child and children q 
the bodies dhe Beg of Margaret and Alexander Bae 
and in default of fuch child or children, then to pay the 
300. to the executors of the ſurvivor of the father and mo. 
ther, and that the huſband ſhould after the marriage, on the 
reqveſt of the truſtees, grant and aſſign. to the truſtees all aq 
every the ſum and ſums of money, and. ſecurities for the 
ſame, then due and owing, and belonging to Margaret An. 
drews, from any perſon or perſons, and which Margaret 
Andrews was intitled unto in any reſpe& whatſoever. 


Henry Andrews died in 1744. 


agnret adminiſtered, and receives the 200% 1“ł . 


„ plaintiff Baſh, as prochein amy to the children of le 

defendant, who are one ſon and one daughter, brought his 

D bil to have the 2000). ſecured for the benefit of the chi. 
8 | | dr en. | | kf 


Lord Chancellor. I am of opinion the "plaintiffs, the 

children, have a right to the portion. The firſt queſtion is, 

Whether the portion of . e the father's marriag 
ſettlement, at the time of the de2ndant's marriage, was: 

contingent portion ? Secondly, If it has happened, whether 

+... the wife is bound by the covenant of the huſband only under 
7. -*-. - the articles made on her own marriage? 5 4 


Thou gh under The precedent part of the articles include a ſmall part of 
articles the real the real eſtate, the now plaintiffs being heirs of the body; 


eſtate was in the 


mother's pow.. that eftate certainly is in the power of the mother in point 


er, and veſted of law, and veſts. in the mother in tail; but in this court be- 


” 3 t ing under articles is to be carried into ſtrict ſettlement to the 
ae be carried Wife for life, to the firſt and every other fon in tail, and in 
into Arif ſettle. default of iſſue male to daughters. . . 
ment to the 


wife for life, to the firſt, &e, Ions in tail, and is defsult of iſſue male to daughters | 
[ 532 ] Vds the truſis as to the gol. and after both th zu 


1 


and wife's deaths, to pay the 5oolk. and intereſt due among 
all and every the child and children of the bodies then living 
Margaret and Alexander: Dalway. That is, after the death 
of father and mother, for the benefit of the children of tis 
marriage, ſuch as ſhould be ſurviving at the death of the 4 
ther. Then follows the laſt clauſe, that the huſband ſhould 
after the marriage, Ec. vide the words. It has been faid a 


i 3 * ſuffic ient to 
the part of the defendant the mother, it is not, e 


* 


in the Time of Lord Chancellor Hardwicke. 


_ e the plaintiffs to the. 20007. for it was for ſuch children Ne 


"*"hould be living at the death of the father, That it reſted 


in contingency, whether they would ſurvive the father; ane 


In ſtrictneſs of law it was not due and owing to Sarah An- 
drews in the lifetime of her father. Bat take it abſtracted 
from the ſenſe of due and owing, and it was deexging-to her, 
for it was a natural proſpect that ſhe; ſhould ſurvive the father, 
and if the word belonging means any thing excluſive from the 
| words due and owing, it does mean belonging to her after the 
| huſband's death. here are ſtrong words which follow, via. 
and which Margaret, Andrews was intitled ta in any reſpect 
| ehatſaeVers.. Fey ro Loren a 
lad any body aſked what portion has the daughter under 
Henry Andrews's ſettlement f the anſwer would have been, 
20001. on the death of the father; then it is in the nature of 
a ſecurity for the daughter by being veſted in the truſtees to 
| wait the contingency, not barely a condition or a right where 
| nothing at all veſted ; but here was a term for years in truſ- 
| tees, and gaoad this truſt they were truſtees for her, and they 
might have been guilty of a breach of truſt, ſo that the had a 
right at the time of the marriage. She married an officer 
| who had nothing, and it would indeeed have been very extra- 
| ordinary ſhe ſhould, at the time ſhe was providing and 
taking. care for herſelf, overlook this, when the might have 


ST -" 
- 
* 


I am of opinion on the generality of the words of the cove- 
nant this ſum was included. 1 $457 1 


' Secondly, If the contingency has happened, whether the 


have given it to the wife, viz. if her huſband had died in the 
lifetime of the father. But the death of the father happen- 
ing in the lifetime of the defendant's huſband alters the caſe : 
lam not obliged to give any opinion as the huſband has not 
aligned this contingency of the wife's, but I am rather in- 
* to think the huſband would not have had a right to 


ſening of the wife, by the conſent of her friends, and in an 
T 


( 533] 
vife is bound by the covenant of the huſband only under the — —4 _ 
wticles made on her. own marriage. It has been inſiſted on band's cov e- 
the part of the defendant, this is the covenant of the huſband dr ny une. 
only, that therefore his repreſentatives alone are bound. I made on her 


cannot ſay but there might have been an event which would marriage. 


As to the caſe of Theobald verſus Duffoy, M. T. 11 Ges. Frequently de- 
d. Caf. in Law and Eg. 2 Part 101. it turned on the termined that a 
huſband may 
allign a wiſe's 
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N 7 
| | q* 
o ä Cuſes argued and determined 


choſe in aftion aſſignment of a term to a fair purchaſer; but it has bee 
pan ham frequently determined, that a huſband” may aſſign a wife, 
ation. 1 4. | tre Bd 

choſe in action for a valuable conſideration; But what dog 
that turn upon? Why, the huſband's right to ſell ? Th. 
huſband here ſurvived the father, fo that he had a right th 
call upon the repreſentatives of the father, or the truſtees, . 
raiſe it. Could the wife have prevented him from gettin 
the money, unleſs ſhe had brought a bill by her proce 
amy for her ſettlement, and even then it could not have hee 
for her own benefit only, for the children muſt likewiſe hay 
had it ſettled on them, for the court would not have decreg 
a partial performance of covenants, but the whole. I am q 
opinion the children too had a right in the lifetime of ther 
father, to have brought a bill by a prochein amy to have the 
intereſt ſecured. 


The huſband's The death of the huſband makes no alteration, it muſ 
1 ſtand juſt in the ſame right as it did at the death of the wife 
— land in father, for the intereſts of the wife, huſband and children 
the ſame right were fixed, and which ever had brought a bill, it muſt hat 
2 a: he been ſettled to thoſe uſes, and the rather as there is w 
_ wife's father, | ä 8 : Pad | 

lor the intereſts af the wife, huſband and children were then fixed, 


[ 534 ] The queſtion here truly depends upon this general ni 


What 18 cove= of the court, that what is covenanted to be done, is conſidered 
nanted tq be 


done, is in this AS actually done; and therefore as the right had accrued ts 


court conſidered the huſband in his lifetime, what is praved by the plaintiffs, 


2 done. his children, is concomitant to that right which. veſted in thei 
Han . ̃ ͤ v e boots 
Lord Hard wicke decreed the 2000. ſhould be ſecured fo 
the benefit of the children. | 
Cars WY e Ekins verſus Dormer, July 20, 1747. 
A grant from * Ok D Chancellor. The bill was brought for tithes, i 
Queen Mary of kind of hay, of a moiety of the manor of Shipton, but 


decimas bla- comes in an imperfect manner before the court. 
dorum & fœni i | | 


n The plaintiff as rector is entitled to all tithes, unleſs there 


d 1 th ſ , Re 5 * a o : 

keene thee ene bar; de 4 modus, compolition, Gr. | 
f ffi-· x ; s - | " » | . - 

Client to bar the The queſtion here is as to a moiety of the privy tithes af 

reRtor of bis the demeſnes of a manor, and the tithe hay, Whether the 


— rector is entitled in point of pernancy to the whole, OT * 


expreſly ſtated defendant is entitled to thjs moiety as well as to the tithes 0 


what was the corn and grain under a grant from the crown, the firſt year of 


right of the Queen 
eqn, | | | "+. 
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in the Time of Lord Chancellor Hardwicke. 


*- 
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grantor, put in theſe general words, 


by 


We The next queſtion is as to the two moduſſes. The firſt 


ſhew a reaſonable ground for a modus, it would be goi 


objection was, as to the manner of introducing them in the 
cauſe, for that in reſpect to the croſs bill they are not ſet out 


with any certainty, and to be ſure they are not, and there- 


fore the croſs bill muſt be diſmiſſed ; but a different conſide- 
ration ariſes upon the original bill, notwithſtanding the parti- 


1, in which were theſe words, decimas h ladorum E 
¶ feni & omnes alias decimas ® | | 


I do not think any ſtreſs can be laid on. thoſe general words, 
and take them in their utmoſt extent, are not ſufficient to bar 
the rector of his common right, unleſs it had been expreſly 

ſtated what was the right of the crown; and in making out 
| the grant, the drawer might probably, at the requeſt of the 


There is no pretence of payment of the privy tithes to the 

| ford of the manor. I am of opinion theſe general words are 

| by no means ſufficient to ſhew a right in the defendant 
againſt the rector. REF 


eular moduſſes are not. mentioned in the bill, nor particularly 


pleaded by the anſwer, yet as the plaintiff's own witneſſes 
ng too 
far to ſay that an account of tithes ſhould be decreed, where 
even upon the plaintiffs evidence it appears there is a modus. 
lam of opinion therefore the court is hound to take notice of 


the two moduſſes, the 10s. for hay, and 5/. for the privy 


tithes of the demeſne lands. 
As to the firſt, it is mentioned to be a modus in decimando 


in the receipt for it from the parſon, but the receipt for the 51. 


calls it a compoſition. It has been ſaid, that the moduſſes are 


too rank, and that the ten ſhillings for hay particularly are ſo, 


becauſe the modus for the tithes of corn is but three and thirty 
ſhillings. No argument at all is to be collected from thence, 
becauſe leſs might be in tillage at that time than there is 


now. The objection is ſtronger as to the 51. for the privy 


tithes of the demeſnes ; undoubtedly it is a pretty large ſum, 


and it has been inſiſted the whole value of the manor is. but 
15. as appears from an ancient ſurvey in Henry the 8th's . 
time, where it is called firma of Shipton, which implies a 
rent reſerved. But I can no more infer from thence, that 

this was the value of the rack rents of the manor in Henry 


the 8th's time, than I can at preſent the real vaue of a 


biſnop's manor from the rent reſerved in a leaſe of it. 


In a caſe that came by appeal to the Houſe of Lords in The Houſe of 


in 


Lord Talbot's time relating to the pariſh of Chedingfold 


Lords reverſed 
a decree of the 


— the Exchequer for | 


— 


2 — — 
— —— . 7 Its LF 0» — — 


rank, it being AS too rank, and ſaid, it was taking too much upon them to 


dition 18 where and a modus; for a real compoſition is when an agreement ũi 


Patron and A | 
„ pence made to the parſon or vicar for them out of otha 


in ſpecie, on account of a recompence, made to the parſon or vicar out of other lands 


Where there is 


B00 Tus ergurd and ditermined 


er the county of Surrey, the Lords reverſed a decrte of ge 
ms as * court of Exchequer for being too haſty in rejecting a mody, | 


too much for 


that court to 0 wi NENT Magus upon fuch kind of evidence 

- determine it WHICH, was not concluſive evidence againſt a modus, ul 
to be no mo- directed an iſſue to try it. 5 | FOE n 7:3 "201 0 
dus, where the : | ' © 1 5 „ TI N oengtn | 


Evidence was not-concluſive againlt it, but preſumptiveonly. * 


— 


. in the receipt from the parſon it is mentioned to be an ancien 
An ancient I do not know the abſolute diſtinction between an ancien 
CO 0 . i 
fynonymous Sompoſition andi a medus ; there pay be adifferencs betwen 
with a modus, A Compoſition that is not beyond the memory of man and 
unleſs ſome-- modus, but unleſs ſomething be ſhewn that breaks in upor 

{ 530 ] theimmemorialnels of it, it is ſynonymous with the modus, 


Another objefion away, that the 51. is normader at all, fn 


thing be ne wn , 
that breaks in uhon its immemorialnels, | 


Aral compo- There is indeed 2 difference between @ real campoſtin 
5 wade with made with a parſon or vicar, with the conſent of the patron 
a parſon or and ordinary, that ſuch lands for the future ſhall be diſcharge 
pico and from the payment of tithes in ſpecie, by reaſon of a recom- 


Lend, thatfuch Jands z but a modus is nothing more than an ancient compoſi 
diſcharged tion between a lord of a manor and the owners .of the land 
from the pay- in a pariſh and rector, which gains ſtrength by time, 


ment of tithes * 


Im of opinion hers js 2 confiderable foundation laid be- 
no objeftionin fore the court for the two moduſſes, the one of 10x. and 
point of law the other of 5l. and therefore the court cannot decree an ac+ 
to moduſſes, count of tithes where there is no objection in point of law 
nor tithes in l A , 
kind everre- Againſt them, nor any pretence there has ever been tithes in 
ceived within kind received within the memory of man, and therefqe 
the memory of iſſues muſt be directed to try theſe two ſums, —— 


man, the court | 85 
will not decree am account of tithes, 


The plaintiff being in court, and declining to try the modus 
tithes of the demefne lands, his lordſhip decreed an account 
of what was due for thoſe annual payments. 


Townſend 


2” 4a 


A: * = 


in the Time of Lord Chancellor Hardwicke. 464, 
r 


Townſend werſus, Lowfield, July 24, 1747. a 25 O43 195. 


L RD Chancellor. There had been à former cauſe in Where there 
| + which the defendant was plaintiff and the plaintiff de- OF Fraud, 
fendant, and a decr ec for an account I and though this Is not circumſtances 


| g dare not ſuffi- 
not improper. a cient for the 


The bill charges fraud in not actually and ona fide advancing 2 deere OG: 

to the plaintiff, or other perſons for his uſe, the ſums de- all they can do 
fendant now claims before the maſter, and prays among nach er of 
| other things the court will direct the defendant Lowfield to give the plain- 
| but 'what he ſhall produce receipts for, or proved by wit- 5. and fal- 
neſſes who were preſent at the time they were advance. 5 
No actual fraud has been proved by the plaintiff's witneſſes 
on the defendant, and circumſtances of ſuſpicion are not ſuf- 15 
| ficient for this court to ground a decree upon; and as to. 997. 8 
what is prayed by the bill, the court never gives ſuch direc-" 5 
tions, unleſs groſs fraud ib actually proved upon the defendant, 
as was the caſe of fir Oliver Aſhcomb verſus Greenoway. 


| The Houſe of Lords too reverſed the decree in Johnſon 
verſus Johnſon, which came originally before Lord Lech- 
mere in the Dutchy court for this very reaſon; the bill in that 
caſe was brought by the repreſentative of the mortgagor to re- 
deem a mortgage, and the defendant by his anſwer inſiſted 
on payment of 2.30/. the principal ſum of the mortgage, and 
ol. more indorſed on the mortgage deed, as bona fide lent, 
and to have an allowance for money in repairs, and alſo other 
alowances.. On the 2gth of November 1725, Lord Lech- 
mere decreed that the phinglf * ſhould redeem on payment of 
ſuch principal money and intereſt, as ſhould be proved by the + - 
defendant to have been actually and really lent and paid by 
him to the mortgagor, for diſcovery whereof the defendant 
ms to be examined upon interrogatories, whether any and 
what fam and ſums were at any time, and when, where, and 
i whoſe preſence actually and really lent and paid by the de- 
fendant, or on his account, ts or for the account of the. 
There were proofs in the cauſe, that the greateſt part of 
the money was paid by the defendant to the mortgagor at. 
the time the mortgage deed was executed; and that the 
mortgagor at the time he ſigned the, deed declared he 
nad received the whole 2 307. therefore the appellant in- 
llted the reſpondent ſhould have been let into redemption 0 
| | | | t 


be examined upon interrogatories, and to be allowed no ſum iff leave to ſur- 


1 

: 

c 
"HB 
1 
* 
4 


1 | Cafes argued and deltrmins 
the uſual terms, and that the appellant ought not to have ben 
Ad * decreed to take any other proof bf the actual payment of the 
. ..  » confideration money; and that it was ſtill harder upon the 
| - - appellant, as the mortgagor is dead, 'and_ the appellant de. 
_ prived” of having any Every: by the examination of hin 
upon oath, of the money advanced, and prayed the decree 
might be rectified in this particular. 
ET It came before the Houſe of Lords on the 18th of March 
1727, on an appeal of the defendant, and the dectee beloy 
was reverſed becauſe the mortgagor was dead, and the ap. 
pellant had loſt the benefit of his examination, and berauſs 
no actual fraud had been proved on him, 
lere one Haughton is dead, to whom the defendant 
paid ſums for and on account of the plaintiff Mr. Townſend, 
and therefore the defendant cannot have the benefit of hi 
examination, nor is there in this caſe any poſitive proof of 
5 aud; therefore I ſhall decree only that the plaintiff be at li 
* - berty to ſurcharge and falſify. eee ee 


re e HIT 


=> ee 


or 
2 


[ 538] © Edwards verſus Lewis, July 27, 1747. 
os the cal of AVID Edwards by his will gave his real eſtate to lis 
| es from 


| colleges ande. AF wife for life, remainder to the plaintiff, and after de 
clefraſtical bo viſing the perſonal eſtate in the firſt place, for payment of his 
Lies, ifthe lef- debts, he bequeathed the reſidue to his wife, who, on his 
* 1 0 death, entered upon a leaſehold eſtate under Queen's college 
right of him and then intermarries with the defendant, who, after her 
who was the death, takes out adminiſtration de bois non to the firſt teſts 
owner of the tor, but finding the outgoings of the leaſchold exceeded th 
| Bake ſubject to profits, and being of no ſervice but to the plaintiff, his fre- 
| alt cheequity to hold lands being intermixed with the leaſehold, neglected to 
which the ori- | W ES ed the plaintiff ſhoull 
ginal leaſe was apply for the renewal, but tacitly conſented the plain 

liable. renew, who accordingly gets a new leaſe from the college, 

the old one being ſuffered to run out. ; | 


. . 


The queſtion here is, ſuppoſing the reſt of the perſona tee 
eſtate ſhould fall ſhort to pay the teſtator's debts, whether the 
plaintiff will be liable to pay thoſe debts by virtue of his be- the 
ing in poſſeſſion of theſe leaſehold premiſes. 


Lord Chancellor. I am inclined to be of opinion, that it i jj 2 
the perſonal eſtate of the teſtator falls ſhort, the leaſehold fenta 
eſtate in the hands of the plaintiff is ſubject to pay the cred” Wl ber! 
tors the reſidue of their debts; or, otherwiſe, by this neglet read 
of the adminiſtrator, or by colluſion between him and defer 


4 
4 4 


in the Tine of Lord Chancellor Hardwicke. joy 
plaintiff, . tlie creditors miglit be defeated of their juſt debts 5 6 
but as it is probable in taking the account of the teſtator's 
rſonal eſtate, there may be ſufficient to pay the teſtator's 
| debts, without having recourſe to the leaſehold, I ſhall not 
| give an abſolute opinion, but on'y obſerve in general, that 
In caſe of leaſes from colleges an eccleſiaſtical bodies, there 
is nothing the court has more adhered to, than if the tenant, 
who in a conſtant courſe of letting is intitled to a college leaſe, 
or any perſon claiming from that tenant, apply, either be- 
fore it Expires, to renew, of after it is actually expired, and 
ſurrendets the old leaſe for that purpoſe : yet, whether the 
new leaſe is granted to the ſame perſon, or any other, if the 
leſſee in the new takes in the right of him who was the 
owner of the old leaſe, he muſt take ſubject to all the equity 
| to which the original leſſee was liable. 5 6 


Lord Chancellor ordered an account to be taken of the 
« teſtator's perſonal eſtate, and reſerved the conſideration how 
« far the renewed leaſe of the lands held of Queen's college 
jn Cambridge, is liable to be applied towards ſatisfaction of 
* the teſtator's debts and legacies, till after it ſhall be ſeen [ 339 ] 


| * whether the funds before mentioned are ſufficient to pay ( 
his debts and legacies. | oe Br 


Drakeford verſus Wilks and others, July 28, 1747. 6485 ws, 


RS. Drakeford, an intimate friend of the plaintiff's If Jegatee pro- | 
had made a will, and thereby deviſed a bond of 3607: ches, in cob. 


gs g A that, in conſi- 
and upwards to the plaintiff z the teſtatrix was afterwards in- deration ofa 
duced to make a new will, and gave this bond to Mrs. Ann ilfe gn ige 
Wilks, and made her executrix, but obliged her to promiſe it do an ck 
that ſhe would, after her own death, give it to the plain- in favour ofa 


iff third perſon, 


TIES | 5 | | ſhe who under- 
The teftatrix died, and Ann Wilks proved her will, and eg do the 
| ; NN. = oe 

about two months after the death of the teſtatrix, made a form. 
deed of gift of the bond to the plaintiff, to take place after her 
death, and frequently declared, that ſhe would not cheat the 
plaintiff, and that ſhe did it in regard to the promiſe ſhe made 
the teſtatrix. gr e eee 
Upon the death of Mrs: Ann Wilks, the bond came into 
the hands of the obligor, who was her brother, and repre- 

lentative, and upon his refuſing to pay it, the plaintiff brought 
der bill, to compel the payment of the bond, and offered to 
tad evidence to eſtabliſh the fact, but it was'infiſted by the 
Gfendant's council this was to give parol proof to overturn a 
F.. Sl 2d Vritten 


4 


* 


2 84 1 » Sus . 


306 2 * aud determined © 
8 and that the bond, by the will < Mes. Drake 
ford, had been given abſolutely. to Ann Wilks, Who wis 
\ made executrix alſa, and that it was within the 3 the 
: ſtatute of frauds and perjuries intended to prevent. 


3 court over ruled the objection; and the halt, with al 
its circumſtances, was very fully proved. | 


Lord Chancellor. The firſt queſtion is, Whether there i 
any foundation to relieve the plaintiff on the truſt and conj. 
dence ſet up by the bill? The ſecond queſtion is, Whether 

| | the court will affiſt in the caſe of a voluntary deed-? I wil 
= | ham gs the laſt queſtion firſt, in order to remove it-out of the 
1 The defendant's council have made two objections, 
4 F ir, ſuppoſing: it ſtood abſtracted from weakneſs and ink. 
= — nity in Ann Wilks, it is a mere voluntary deed, and the 
| court will not aſſiſt the plaintiff, to carry it into execution, 


[ 540 1 This is of no weight, | becauſe, againſt any perſon wh, 
A periov may ſtands before the court merely as the repreſentative of Mn. 


Alpoſition by Wilks, it is a good diſpoſition, for a perſon may as wel 
deed to take make a diſpoſition by deed to take place after her. death, 2 

| wo * her by. will : this court have in ſeveral inſtances decreed lch 

Will, and lch deed to be good, as againſt perſons ſtanding only in repre. 

| a deed has been ſentation, to the donor, as being volunteers allo, bop, would 
decrecd.to Þe not be good againſt creditors. | 


good 1 in ſeveral 


Inſtances, % The ſecond objection was; Inſanity in Mrs. "IF Wilks, 
pe No evidence bg been laid: Revs me of actual impoſition, 
_ preſentation to circumvention, or fraud, and the deed of gift appears to be 
poo omar > 1-0 an act conſiſtent with every other act ſhe has done. It ws 
again credi- inſiſted, the preparing the draught of the deed to giye it n 
tors. the lifetime of Mrs. Wilks, inflead of after her death, is an 
£04...» COS impoſition. But it appears clearly to be th 
.. miſtake and ..ignorance of the drawer, for it was altered in- 
mediately, and ſubmitted to; but though there ſhould be no 
fraud, yet if Mrs. Ann Wilks was. incapable of making any 
7 diſpoſition at all, it is void, If it had reſted here, and thi 
had been the whole of the caſe, I ſhould have ſent it to betried 
on the inſanity, notwithſtanding ſhe does not appear on the 
evidence to be infane without lucid intervals ; but I wil 
not fend it to trial, becauſe the firſt point is with the plain 
tiff, which puts an end to the ſecond queſtion, 1 


It bas been truly ſaid by Mr. Wilbraham, it is  dangeron 
to ſet up parol truſts of perſonal eſtate, as well as real eſtate 
ſince the ſtatute ; and that the court will not ſuffer parol de- 

ny to be ſet i up 95 e to the will. 10 


* 


in the Time of Lord Chancellor Hardwicke. .- 


But if there is a declaration and undertaking by a legatee 

to do an act, in conſideration of the teſtator's deviting to that | 
legatee, I know no cafe where the court has not decreed it, 
whether ſuch an undertaking was before the wall has been 
made, or after. 


| The caſe of Thynn 6515 Thynn, in 1 n 296. and 
| jones verſus Nabbs, Paſch. 1718. Eg. Caſ. Abr. 405. and 
Kinſman verſus Kinſman, 5 ©. Ann. mentioned in Jones 
| and Nabbs, depended upon the undertaking and * of 
the perſon WhO was to receive benefit by the will. 


This is not ſetting up any thing in oppoſition to the will, 

| but taking care that what has been undertaken ſhall have its 

effect: a will being ambulatory, if the teſtatrix has a con- 
verlation with a legatee, and the legatee promiſes that, in [ 541 J 

conſideration of the teſtator's diſpoſition in favour of her, ſhe © © 

| will do an act in favour of a third perſon, and the teſtatrix 

lets the will ſtand, it is very proper the perſon who undertook 

to do the act ſhould perform, becauſe, I muſt take it, if 

Mrs. Ann Wilks had 'not fo Rare: * teſtatrix would 

haye altered her will. | 


Therefore I am df opinion, that ſuch an i andotaking by 
un executor, or reſiduary legatee, Re dener or after me. 5 
will is made, ought to have its effect. | 


The next queſtion is, Whether this has been agent 
proyed ? 1 think it has very clearly, for even ſome time after 
the will had been made, Mrs. Ann Wilks declared, the would 

not defraud the plaintiff, and there is a full evidence likewiſe 
of the undertaking, by which ſhe bound her own conſcience. 


An account muſt be taken of the. principal and intereſt due 
on the bond, and with coſts; becauſe the defendant, is the 
debtor on 9 bond; there is no occaſion for a eircuity to de- 
cree the bond to be delivered up, in order to have a. ſuit at 
law for it, becauſe, as the defendant Wilks is the debtor, 1 
can decree a payment of the Go t; and his wan my derbe 
en. 1 80 | 13 


. 


e of 


14 Cverley werſu Dudley and Biſco, July 29, 1747+ Carr 198. 


[ADY Catharine Howard by her will, dated the 7th of s. o. gave the | 
July 1727, gave all the ng and reſidue of her eſtate, 8 * 1 

real and perſonal, to Mr. Biſco, in truſt to pay the produce to pay be 
thereof to the defendant lady Dudley for life, for her ſeparate produce thereof 


ue, excluſive of her Ade and after her daughter s death, * 9 ; 


for 


ut 
— Qave her ſeparate 


\ . 


308 =» Cafes argued and determined li 
uſe, and after gave ſuch: reſidue to the child or children of her daughter 


3 48 . and made the defendant Biſeo executor. 


and appoiuted B. executor. Lady Dudley wanting money, took up 1 20l. of B. and g ated 
him an annuity of 2ol. during her life, and directed B. to pay himſeif ont of the 1 
the reſidue of L. C. H. 's eſtate, by quarterly payments. Lady Dudley might contract to n 
money by loan, but not by annuity, as it is too large an anticipation, and therefore ſhe un 
allowed to redeem the annuity from the beginning, though made irtedeemablee. 


The defendant lady Dudley has received. yearly 300!. « 
thereabouts, from the defendant Biſco, in part of the pr. 
duce of the refidue of the teſtatrix's eſtate, but, wanti 
money, applied to the plaintiff, and offered to ſell him 2 
annuity during her life, at fix years purchaſe; the plaintif 
conſented to it, and agreed to purchaſe an annuity « 
201. during the defendant's life, for 120J. and by ded 
of appointment, dated the 2oth of December 1743, in 
conſideration of 1207. paid by the plaintiff to lady Dole, 
ſhe granted an annuity of 20. to the plaintiff during the de. 
fant's life, and directed Biſco to pay the ſame out of the 
produce of the reſidue of the eſtate of lady Howard, by 
quarterly payments, | . CT 

The defendant Biſco, the truſtee, refuſes to pay th 
arrears of the annuity in this manner, inſiſting that the pro- 
_ duce of lady Catharine Howard's eſtate is by will to be paid 

into the hands of lady Dudley, and no other perſon. . 
The bill was brought in 1745, for an account of the 
teſtator's perſqnal eſtate, and to be paid the arrears of the an- 
nuity and growing intereſt, and that the future payments maj 
be ſecured, and the defendant Biſco be reſtrained from paying 
any further ſums of money to lady Dudley. | 
Lord Chancellor. I am of opinion it was not the inten- 
tion of the teſtatrix that lady Dudley ſhould anticipate the 
produce of her eſtate by raifing money upon it, and words 
ſhould have been thrown in to reſtrain ber fem doing it, but 
as there are no ſuch words in the will, ſhe might contract for 
Taifing a fum of mon by way of loan, but not by way 0f 
_ annuity for her own life, as it is too large an anticipation; 
and therefore directed an account to be taken of lady Cath» 
_ rine Howard's eſtate, and out of the produce, gave the de- 
fendant lady Dudley leave to redeem the annuity from the 
beginning though made irredeemable ; and that, from the 
time of filing the bill, the annuity ſhould ceaſe ; and that the 
payments already made of the annuity ſhould be applied in 
payment of the intereſt, in the firſt place, and afterwards in 
ſinking the principal; and the refidue of the principal Þ 
lordſhip directed to be paid out of the produce of the teftatrix's 

2 2 
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OO the Time of Lord . ARE 809. 


© Baker verſus Hart, July 31, 1747. Ce 
| FPHE cauſe was heard before lord chancellor in May 1746, The court 


2 5 | ſor the more 

1 ad iſſues were then A 
\ equity reſet and upon an application for a new trial. mination, 

the pqpſty reparyer, VENTS w_ e Say I ſore caſes di- 

redt a ſecond trial, without ſetting afide the firſt verdict, for otherwiſe the defendant would loſe 

the benefit of urging the verdict in his favour. * * | 


Lord Chancellor. Upon the ſecond iſſue before lord chief [ 543 ] 
juſtice Wills, the jury found that William Baker, the father 9 
of the plaintiff, was not the heir of admiral Hoſier; but it 
| has been certified to me by the chief juſtice, that the finding 

of the jury depended upon the verdict given on the firſt iſſue. 


The application now is, not to ſet aſide the verdict, but 
for another trial. Where it is a matter of inheritance, the 
court, without ſetting afide the firſt verdict, for the more 
ſolemn determination, in ſome caſes direct a ſecond trial, and 
if the. court direct ſuch trial without ſetting aſide the former 
verdict, then the firſt may be given in evidence, and will 
have its weight with the jury, and therefore it is a very ma- 
terial difference to the parties, becauſe if I was to direct a 
trial, on my ſetting aſide the firſt verdict, the defendant would 
Joſe the benefit of urging the firſt verdi& in his favour at 
another trial. In many cafes, where it is a matter of inhe- 
ritance, and not actually concluſive, the court have not di- 
- rected a new trial, but where the inheritance will be abſolutely 
bound, the court has granted a new trial. In the preſent 
caſe, it is inſiſted, the inheritance will be bound, and faid 
in anſwer. to that, the plaintiff may try it over again in 
gectment, if fo, where is the prejudice to the defendant, if. 
the court ſhould direct it to be tried again; for the leaving it 
| to the plaintiff to bring an ejectment, will not quiet the 
queſtion, becauſe the defendant will be intitled to bring a bill 
here for a perpetual injuadtion, © — my 


In the caſe of Atcherley verſus Vernon, lord chancellor 

King granted an injunction, and at the hearing of the cauſe 

| made it perpetual ; the court conſidering the Le Firma rents 
deviſed by the will of Mr. Vernon, the chancery council, as 

| part of the truſt eſtate, he decreed accordingly, and it was 

upon this ground the court granted a perpetual injunction, 

f becauſe truſts are the proper juriſdiction of this court, and it Ow 

| would be tripping up the feels of their juriſdiction if the 15 

parties, were ſuffered to proceed at law, and by that means 

Frerturn the decree of this court, Fe. 2922 5 


In 


Goo i ned and determined 
In the caſe upon Sir Thomas Coleby's will, the court hat 
| decreed a artition, of, the lands, Qc. ſo that bringing 4 
F544 ] ejedtment chere wäs equally in the conſequence defeating th 

| ”". pray" a decree of this eu bo! led bud eos 1 W 
f che plaintiff ſhould bring am ejbetment, and thould fie. 
+++ ceet'in"it,: though a Airection has been given here for a 
CLeeiver, and to account and pay the profits, he might ah 
bring an action for thoſe very meſne profits, &c. Here i 
was a queſtion of legitimacy, but then it was a legitimacy ſe 

up after the death of the father, and no pretence of cohab. 
tation, and all the facts ſpeaking contrary to cohabitation | 

and to a marriage, for ſhe ſuffered herſelf to be arreſted h nt 

the name of Pritchard, lay in gaol for ſome time, and wy Wil 
cleared at laſt by the inſolvent debtors act; this circumſtane ert 
though not concluſive, yet is material againſt the marriage; 

the daughter likewiſe was placed out by the parith of 8. 

Giles, as a baſtard child, and after being uſed by a father i 

this manner, it is very extraordinary if ſhe had really been 
legitimate, that ſhe did not compel the father to maintin NW. 

her. The queſtion of legitimacy is very different from tha, NW. 

where there liad been a cohabitation, as was the caſe of Stz. ide 

pleton ver/us Stapleton, and no doubt at all in that caſe bt Nove 

there had been a marriage; the only queſtion was, as to the 

time, Whether they were married before the birth of the 


The verdict obtained in a former trial before lord chief 
juſtice: Eyres, was given in evidence upon this trial before 
lord chief juſtice Wills, who certifies it had conſiderable 
weight with the jury, and if there is any thing that impeaches 
the evidence, on which the firſt yerdict was given, it will be 
very material, for the verdict before lord chief juſtice Eyres 
turned on a clergyman's evidence, one Philips, who ſwore he 
chriſtened the child as child of admiral Hoſier and his wife, 
but on his death bed confeſſed, in great agonies, that he was 
ſuborned to give this evidence, on the defendant's mother 


l 


Where a gu- The defendant Mrs. Hart was, at the time of the trial be- 


dian has been 


ie Tine of Lord ChancellopHarawicke. Fre. 
le practice may be given in evidence or-otherwiſe ſucho : ver0i8, 

1 wo may ſtand unalterable, and not liable to be impeachedʒ r ah op 
Ind mankind would be in a very bad ſituation. dude infant her- 


AYE, n af, (elf; yet that 

Din 9911718 6k e. 1 

ale praftice may be given in evidence, 
ns * FR 


—_— * 
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But this was not the caſe, for the defendant Hart was mar- 
ed at the time, and her huſband, as ſeiſed in her right, pro- 
beuted the ſuit, and was a co-obligor in the bond to Phil- 


4. „ 


bps, 25 a reward to him for ſwearing in the cauſe. If the. 
Tircumſtance of Phillips's perjury: had appeared to the court of 
Common Pleas, it muſt have had great weight, the defen- 
tint's huſband being ſeiſed in her right when that ejectment 
vas brought, and being guilty of male practice, this might” 
certainly have been given in evidence. This takes off the 
force of the objection, that there are two concurrent verdicts | 
P ᷣ . n . 
Another objection raiſed for the plaintiff was, that they 
ere not permitted to give in evidence the depoſition of one 
Woolnoth. If there was a difference in the ſpelling of 
Woolnoth's name, that takes away the preſumption of the 
identity, of the perſon at the former trial, and the court 
were right in refuſing it, unleſs the party producing it would 
ſhew him to be the ſame perſon, but Woolnoth's is ſo looſe. 
an evidence, that I ſhould « not be inclinable to grant a new. 
trial on ſuch an ingredient only. l 
Another objection taken by the defendant was, that there 
has been a conſiderable delay in the cauſe, and that nine or 
ten witneſſes examined at the former trial in Kent, are ſince 
dead, that gave material evidence for the defendant Hart's 
mother, who called herſelf the wife of Admiral Hoſier. As 
to that, the plaintiff brought 4 new ejectment ſoon after, and 
had judgment by default, and the defendants, by colluſion, 
prevailed on the tenants to attorn 
As to the death of witneſſes, they ate mortal, and no per- 
ſon can keep them alive, but this circumſtance had weight 
with the jury in the laſt trial, and they conſidered the evi- 
| dence then given for the defendant with the greater benignity 
| and indulgence, and to be ſure is a material ingredient for a 
| court and jury to take into their conſideration, where there 
| 82 great length of time between the two trials. © By 
The marriage is extremely im robable, the licence was FRY 
taken out by the woman, the erde huſband in it called % 
Francis Hoſier, mariner, at the ſame time he was a r Bees e 
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3 


of a firlt tate man of wat z it is fad, in excaſe; he had a nin 
 . to conceal his marriage; but it is much more likely the ha j 


filled up in this manner to conceal it from the whole world, i | 
order to ſet up a marriage after his death, and at this ras 
any man might be married toa common woman. | 
In the Ecclefiaftical court the defendant's mother was d- 
termined not to be the wife of admiral Hoſier, upon | 
conteſt there, telating to the right of adminiſtration to his 
_ perfonal eſtate, and yet, upon a trial at law relating to the | 
real eſtate, was found to be his wife - | 
m the Ecclte- It is very much to be lamented that there ſhould be ſac : 
ſiaſtical court different determinations in two concurrent juriſdictions; but 
a teltator wa# though it is a great abſurdity, there is no way to make then 
be compos uniform; I know but one caſe where this variation of juds. 
mentis, and ment has happened, and that was the cafe of Maxwell and 
_ . lord Montague; there a teſtator was determined to be compu 60 
the delegates; mentis, upon à ſuit in the Eceleſiaſtical court, and that ſet. 6 
afterwarcs, on tence was affirmed in the court of delegates : afterwards, on 6 
Aw 4 trial at law in relation to the real eſtate deviſed by the wil, Wi « 
the real eſtate, tlie teſtator was found non compos, and then an application a 
he was found was made to t he Houſe of Lords by petition, to reverſe the 6 
on application ſentence in the court of delegates, in order to make the de- 7 
to the Houſe of | terminations uniform, but the Houſe of Lords diſmiſſed the 7 
Lords to re- petition. 2 n 
Tae dhe len. Petition, —_— the ſentence of the delegates is decifive, ad 
tence, but the NO appeal ies rom it. . 2 
petition was 5 a See! 1 a 60 
Aiſmiſſed, becauſe that ſentence was deciſive, and no appeal lies from 11 bs 
A trial at br I am of opinion, on the plaintiff's paying the coſts to thi Wi 0 
_ direftedin the defendant, that he ſhould be at liberty to lay all theſe circum- 
_ wi ſtances before a jury ; but the queſtion will be, how it ſhould 
ench, on the *' Py | 4 +» : . | 2 
party's who be tried? I will direct a trial at bar = the 4 yt — = 
prayeda trial at Bench, provided the party praying a trial at bar, will conſent, 
bat conſening that if he prevails, he will be contented with »iff prius colt, 
vailed, * and on thoſe terms, I am of opinion, this matter ſhould 
would be con- e lore Jwi | 7 ions 2C* 
tented with aid de Tie Again 3 n wg mat e 888 | m 
prius coſts, or cordingly. we | | ? 
otherwiſe it 173. d 0 
| would not have been granted. | i 5 580 
[ 547] Head verſus Head, May 20, 1747. f 
. > Ts 3 1 
The depoſition | PHE bill was brought for the arrears and growing pay- Ill « 
| 2 8 ne „ >. ments of an annuity of 400l. a year from the defen- 
kaanot be red dant fir Francis Head, purſuant to an agreement between | 
2s the huſband the , plaintiff and the defendant for that purpoſe, and to, N 


is ablets colts. eftabliſh the agreement for a ſeparate maintenance. 


Mr, 


8 * 


in the Time of Lord Chancellor Hardwicke. 


Mr. attorney-general for the plaintiff cited the caſe of Ox- - 


enden verſus Oxenden, 2 Fern. 493. and 2 verſus 
Crawley, id. 386. and Angier verſus Angier, | 
The defendant's cvuncil objected to the reading the depo- 


| Gtion of Jane Genew, the wifaof John Genew, as her huſ- 


band is the prochein amy, and liable to coſts: 
Lord Chancellor allowed the objection. 
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Prec. in 


| - The council for the plaintiff read next fir Francis Head's 
ſetter to fir William Boyce, lady Head's father, being an 


agreement to pay lady Head 400l. a year, dated Auguſt 25th; 
1740, which was as follows: | ; Y 7 


Dear Sir William, 


« 1 ſhall always with pleaſure remember my dear Qui- 


« nette's many good qualities, and be far from imputing 


4 her misfortunes as faults, but as it will be much eaſter 


« for me not to be a conſtant witneſs to what we can nei- 


« ther of us help, I am willing to ſend her tool. and no 


| & more, between this and Chriſtmas next, and to continue her 
| * ſuch quarterly payments, when it ſhall beſt ſuit my con- 
| &. venience, ſo long as we ſball continu? ſeparate, with this 
te one proviſo, that if you ſhould think at any time my pretty 
« Gahrielle ſhould want any kind of inftructiuns; ſhe may 


© be ſent to me, who will always receive and inſtruct her 


* as my child, according to my parental duty; and have 


nothing further to add but my prayers that we may all. 


*« enjoy quiet here, and everlaſting quiet hereafter, and 
„ 8 "7 
8 Dear Sir William, 
Your muſt dutiful ſon; & c. 

533 Francis Head.” 

The plaintiff by her bill ſeeks to eſtabliſh this as an agree- 
ment for a ſeparate maintenance, and to ſecure the payment 
of 400“. a year for her life. Be 


[548] 


Mr; ſolicitor-general of the ſame fide. By a ſubſequent 
letter, dated the 22d of September 1741, to lady Head, fir 


Francis ſays, * upon ſending a receipt you may have your 


1 
* money on demand.“ 


pay her, 


What is jour money | Why, the money he had agreed to 


OR - Sg: 
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the defendant, from going on to ſhew that this was not origi- 
nally intended as an agreement to continue during their joint 


here is, by ſeveral letters, an acknowledgement the agree. 


. obviate by the ſupplicavit; and notwithſtanding fir Fran- 


| He cited the caſe of Whorwood verſus Whorwood, in 


nance, the court, on a bill of a revivor brought, would not 
continue it, as the huſband offered to take her back ; but in 
the caſe of fir George Oxenden, cited for the plaintiff, it 


agreement has been manifeſted to the court, but in the pre- 
ſent caſe it is very far from being ſo, for in the letter to 
fir William Boyce, fir Francis does not fay ſo long as we 


Caſes argued and determined 


The pretence of her being diſordered in her ſenſes, is 14 
long ago as 1739, and ſubfequent to that, for four years, 


ment was ſubſiſting, and payments in purſuance of it, and 
the defendant never offered to take her home till the bil 
filed. 1 SL | 


There is evidence too of fir Francis's' endeavour to con. 


vey her to a mad-houfe, without giving her the leaſt notice, 
and on her application a writ of ſupplicavit iſſued; and 
though by his anſwer now, he offers to take her home, he 
fays, at the fame time, he ſhall (hut her up, conſidering her 
as mad; this is the very thing which the court attempted to 


cis moved that it might be diſcharged, yet your lordſhip re. 
fuſed it. To ſhew that a woman, after a ſeparation, is not 
obliged to go home to her huſband when he ſhall think pro- 
per to take her back again, unleſs there is a proſpect of 


living happily, and in harmony together, he ſtated the caſe 


of Seeling verſus Crawley, in 2 Vern. 368. | 
Mr. Brown for the defendant. Sir Francis Head married 
in 1726; lady Head's fortune was 4000/. down, and 4ooo!, 
more on the death of the ſurvivor of fir William and lady 
Boyce. B 8 
Angier verſus Angier, is a caſe with very different cir- 
eumſtances, for there was a clear agreement for ſeparation, 


and the behaviour between the huſband and wife both equal- 
ly bad. 5 FT OE 


1 Ch. Caf. 250. where, after a decree for a ſeparate mainte- 


does not appear the huſband offered to take her back 
again. nt 


In all caſes cited, or that can be cited, where an agree- 
ment for a ſeparate mintenance has been decreed, a clear 


ihall live ſeparate, but continue ſeparate only. 
Lord Chancellor ſtopped Mr. Clark, who was couneil for 


lives 


29 & w-«< wh > © 


in the Time of Lord Chancellor Hardwicke. 


lives, becauſe he did not fee it at all in that licht; but the 


material queſtion will be, Whether the occaſion for this ſepa- 
| ration ceaſes, or not? 5 


Mr. Clark cited Octave Chan. Rep. 222. a bill was 
| brought by a huſband to ſet aſide a decree of ſeparation ob- 
E :2ined during the interregnum; lord Chancellor Clarendon re- 
ferred it to the twelve judges to certify their. opinion, whe- 
ther the act of parliament had confirmed the judicial pro- 
| ceedings before the reſtoration, and they were of opinion 
it had. / © 0 1 


| This caſe of Whorwood verſus Whorwood came on 


again before lord keeper Bridgeman, and is mentioned by ſir 


Lionel Jenkins in his life and letters, p. 723. the court did 
not indeed reverſe the decree, but then they let it lie dor- 
mant, and if the wife did not return to the huſband, left it 


open to proceed againſt her in the Eccleſiaſtical court, for 


a reſtitution of conjugal rights. 


Lord Hardwicke, to give the friends of each ſide an op- 
portunity of interfering in order to bring about a reconcilia- 


tion, adjourned the cauſe from time to time till the 3d of 


July 1747, and then gave his opinion. 


Two queſtions ariſe upon this caſe; firſt, Whether here 


was any fuch agreement between the parties for a perpetual 
ſeparation and maintenance, as this court will eftabliſh ? 


Secondly, Whether in caſe there was no ſuch agreement ſir 


Francis has, by his behaviour to lady Head, given reaſon for 
the court to decree her a ſeparate maintenance ? Now, as to 
the firſt of theſe two queſtions, here was no agreement for 
the parties to live ſeparate, and for fir Francis's making this 
allowance for alimony, but fnerely during an occaſional ab- 
fence, and for his lady's ſupport whilſt that laſted. It is there- 
fore to be conſidered, whether any thing has happened -ſince 


the making of this agreement to put an end to it, and to 


induce the court to decree the maintenance for the future; 
and what effect this conſideration will have upon the general 
relief prayed by the bill, by which liberty is required for lady 
Head to live ſeparate, and that the court would decree her 
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Huſband to pay her maintenance, and likewiſe what effect this 


will have upon the arrears already due. 

As to the liberty prayed, it is not in the pow&Yf the court 
to decree it, and I do not find that this court ever made a 
deere for eſtabliſhing a perpetual ſeparation betwixt huſ- 


band and wife, or to compel a huſband to pay a ſeparate on 


No inſtance of 
a decree for eſ- 
tabliſhing a per- 
tual ſeparati- 
on betwixt huſ- 


Tit 3 maintenance band and vile, 


and to compel 
him to pay her 
à ſeparate 

= maintenance, 
unleſs there is 
an actual agree- 
ment for that 


purpoſey 


The obtaining 
a ſupplicavit 
does not juſtify 
a wite's elope- 
ment from Yor 
huſband, for 
It is a ſecurity 
taken for her 
on ſuppoſition 
they areto live 


together. 


"> © 


Cafes argued and determined 


maintenance to his wife, unleſs upon an agreement between 
them, and even upon this unwillingly. £ 


The agreement betwixt fir Francis and lady Head was onjy 
for the payment of a maintenance during an occaſional ab. 
ſence ; now, confider what has been done to put an end tg 
this agreement. 33 | 


Lord Hardwicke then ſtated the evidence of lady Head', 
diſorder, . and fir Francis's intention of carrying her by force 
to a mad-houſe, and then went on as follows: I cannot lay |} 
that fir Francis's behaviour upon this occaſion was proper, 


he ſhould have firſt gone and ſatisfied himſelf of my lady; 


condition before he had made ſuch an attempt ; but yet, 
upon the circumſtances of her conduct, I will not ſay that 
this was ſuch an, act of cruelty as would forfeit the right and 
authority of an huſband, or would be a ſufficient ground for 


the Spiritual court to decree alimony, and a ſeparatioy 
upon. „ . 


| Thepoint of the ſupplicavit granted to lady Head is cu. 


ried too far: the having obtained a 28 is no reaſon 
that the wife ſhould elope from a huſband, for it is a ſecu- 
rity taken for the wife, upon a ſuppoſition that they are to 


live together. 


He then ſtated the caſe of Whorewood verſus Whore- 


wood, 1 Ch. Caf. 250. and the opinions of the lord Keep- 
er and lord Shaftſbury ; and obſerved, upon lord Shaftſbury's 
| ſending the parties to their remedy in the Eccleſiaſtical court, 
that it muſt have been grounded upon this, that as the court 
of Chancery had ſucceeded ta. the juriſdiction of the Spiri- 


tual court in matters of alimony, &c. during the rebellion, 


a decree then made by the court of Chancery in purſuance 


of this juriſdiction was to be taken as a ſentence of the Spi- 
ritual court, after their juriſdiction was reſtored, and to be 


referred thither for its examination. 


Then his lordſhip read the paſſage from fir Leoline Jen- 
kins, from the words theſe are either cruelties ſo called, to 


the words the decree in queſtion. 
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If there is a decree for a ſeparate maintenance, and the huſband offers to be 
econciled, and the wife refuſes, though the court will ſuſpend the payment 
of the money yet will order all the arrears to be brought into court; and, ac- 
cording as there is neceſſity, vacate the decree, or give the wife, upon zu) 


W uſage, liberty to reſort to, and have the benefit of it. Whore wood verſus 


horewood. 


His 


in the Time of Lord Chancellor Hardwicke. . 
His lordſhip then repeated the reaſons given in the book | $51 1 x 


for the opinion in that caſe, and applied them to the preſent, 
by ſaying in this caſe nothing appeared to ſhew the huſband 
pad rendered himſelf incapable of demanding the return of 
his wife, and that as the wife appeared unreaſonably averſe 
from returning, he could not make a decree for the continu- 
ance of the alimony. 3 


7. 


As to the arrears of the ſeparate maintenance, he decreed 

them to be paid, becauſe he ſaid, ſome things which had 
happened on fir Francis's part, were an excuſe for my lady's 

got returning to him till this judicial offer of receiving her 

had been made by the anſwer af the huſband.; as for in- 
tance, Sir Francis's letter, his attempt to carry her to a mad- 

houſe, &c. and that theſe were very good pretences for not 

putting herſelf under his power, eſpecially where the court 

had thought there were grounds for granting her a ſuppli- 
cavit. | : 


| His lordſhip decreed the arrears to be paid to lady Head, 
but that fir Francis having offered to receive her again, he 
ſhould receive and treat her as his wife if ſhe would return; 
but in caſe ſhe did not return in a month, the maintenance 
ſhould ceaſe for the future: and on the other hand if ſhe re- 
turned home, and the defendant refuſed to receive, maintain 
and treat her as his wife, the ſeparate maintenance ſhould 


then continue, 


The Attorney General verſus Lloyd and others, Casz 2010” 
THS came before lord Chancellor on an appeal from the 


1 Rolls, upon a queſtion arifing from the will and codicil 
of Mr. Millington, . 9888 


James Millington, by his will dated the 8th of February J. M. by will _ 
1734, gives particular lands and his perſonal eſtate to be laid 8 | 
out in lands to charitable uſes ; then by a codicil dated the particular lands 
Nth of July 17 36, recites his will, and that he had deviſed and his perſo- 


his lands to ſuch uſes, but that there had been an act of _ be 


* parliament, intitled the mortmain act, and being in doubt lands to chari- 

* whether the deviſe made by him to ſuch charitable uſes eee 

* would be good or not, and being ſtill deſirous, as far as gicif * : 

in him lies, to confirm his ſaid will, nevertheleſs if by the 1736; if by the 

act of parliament, or by any conſtruction of law there- | 552 } 

upon, the eſtate is not well deviſed, and cannot go to thoſe r 
3 ves nſw 


5818 c Caſes apned and ditermined © 
thoſe aler he | & uſes; then and in ſuch caſe I give thoſe lands to Mill; 
. B. and his * ton Buckleigh and his heirs,” ft wh 1 
heirs. Byaſe- | 4 


cond codicil of the 14th. of March 1936-7, reciting he had bem adviſed the deviſe his of lang, 
was void, gives his perſonal to the ſame charitable uſes, and his real eſtate ie the defendant 


M. B. The mortmain act paſſed in 1736, and the teſtator died the 8th of February 1737. On 


a caſe ſtated for the opinion of the court of King's Bench, the Judges certified it was their op. 
nion theſe eſtates were well deviſed by the ſecond codicil to Millington Buckley. 


The ſecond codicil dated the 17th of March 17 36-1, te. 
8 citing as aforeſaid, that being adviſed the deviſe of hi 


e lands would be void, and it being my intention the du. 


* rity ſhould be continued, and being adviſed my perſona 
< eſtate can be given, I do therefore by this codicil give ny 
<< perſonal eſtate to the charitable uſes before mentioned, and 
„do hereby give my real eftate to the defendant.” 


The mortain act paſſed in 1736, and teſtator died the gh 
of February 1737. | | 


Ihe maſter of the Rolls on the roth of December 174% 
decreed the will and codicils to be well proved, and that ile 
ſhould be eſtabliſhed, and the truſts thereof ought to be pet 
Formed ; the defendant Millington Buckley, who had attain- 
ed his age of tweiity-one, apprehending himſelf aggrievel 
by this decree, for that there was not any declaration therein, 
that the eſtates in Stretton and Shrewſbury on his arriving at 
twenty-one would belong to him, he therefore appealed to 
lord Chancellor. 


The attorney-general' for the charity cited Onyons vrſu 
"Tyers, 2 Vern. 741. and the ſame caſe in Pr&. in Chor. 
459. called there Onyons verſus Tryers, and Salk. 592. and 
Fo Robert Clifton verſus lady Lombe, on the conſtruction 
df fir Thomas Lombe's will, before lord chancellor Hard- 
wicke. | 0 


Mr. Wilbraham of the ſame fide cited Aſhburnham ver- 


ſus Kirkhall, where it was certified by the opinion of all the 


- Judges to lord Hardwicke on the 4th of December 173) 

x that a deviſe of lands under a will to charitable uſes made be- 
fore the ſtatute of mortmain, notwithſtanding the teſtator 
ſurvived the ſtatute of mortmain, paſſes the lands. 


Mr. ſolicitor-general for the defendant cited Copgerſhal 

verſus Coggerſhall before the council, in the preſence of tu 

Chief juſtices, the ground of the determination there was a tb. 
tal incomplete will, and was therefore ſet aſide. 


Lord Hardwicke ſtopped the attorney-general when he was 


doubt 


going to reply for the charity, and ſaid, that he was Wo, 


00 


4 in the Time of Lord Chancellor Hardwicke. 
Joubtful- about the conſtruction of this will, and that he 


would tell them why, though he did not intend, nor could he 
zive any abſolute opinion, 


| This is a caſe which is extremely different from all the C 553 


| aſes cited, a caſe in which the revocation of the former, or 


the validity of the new diſpoſition, does not all turn upon 


collateral acts or circumſtances, but merely upon the words 
of the firſt and ſecond codicils, and the whole ariſes upon the 
conſtruction of the inſtruments themſelves : in that reſpect it 


differs from the caſe of Onyon verſus Tyrer, for that turned 


entirely upon the collateral. acts made uſe of by the teſtator 
wards the execution of the ſecond, and the cancellation of 
the firſt will; and there Lord Cowper was doubtful of the 
adyantage that could be taken of thoſe circumſtances at law, 


and he concludes, as it is mentioned in Vernon, that in caſe 


there, if the law had ſaid, that the firſt will was revoked, I 
| cannot ſee, or how a court of equity can fet up a will againft 
the heir which was revoked at law; this is the principal cafe 
of all that has been cite. e i 


contended for on the part of the charity, are theſe : 


Firſt, If the teſtator had intended what the relators con - 
tend for, that the codicil ſhould be a revocation of the firſt 


othe perſonal eſtate, but not as to the real. 


decondly, It is a very nice thing to ſay, that becauſe the 
W reaſon a man gives for his deviſe is falſe, therefore his deviſe 


| lands would be void, &c. (vide the words 1 510 That he 
Ws fo adviſed was a fact in his own knowle 


ak the law, though that ſhould come out in the event one 
vy ot another, upon that he makes his determination, which 
be might do to quiet a doubtful queſtion, I will not have this 
itigated after my death, but I will ſettle it myſelf upon ſome 
ENROL”. oo : 


Thirdly, 


lit hal been a good cancelling of the will at law, it ought to 
le relieved againſt, and the will ſet up again in equity un- 
Ar the head of accident. But how he would have come at it 


The reaſons, that make me doubt of the conſtruction _ 


deviſe, and a new deviſe only in cafe his will ſhould be de- 
termined to be void; he might as well have left it upon the 
firſt codicil, unleſs only in reſpect of changing the diſpoſition 
of the perſonal eſtate, for there was occaſion of alteration as 


ſhall fail, and how far that will extend I cannot ſay: but here 
be has put the deviſe upon the fact itſelf, for the words of 
the ſecond codicil are, that being adviſed the deviſe of his 


doe, and he has 
rounded his deviſe upon this advice, and not upon the reality 


520 


Caſes argued and determinet 


| Thirdly, And this is the principal reaſon I doubt whether | 
this different diſpoſition is put ſingly upon the point of lay, 


the words of the laſt codicil are very material, It being my 


intention the charity ſhould be continued, and being adviſed my 


perſonal eflate can be given, I do therefore by this codicil ging 


my perſonal eftate to the charitable uſes before mentioned; and 


over, as limited in the codicil, 


do hereby give my real eftate to the defendant Millingtin: 
Who can tell what the teſtator meant by theſe words? he 
might be adviſed that his perſonal eſtate might be ſo much 
increaſed as to be ſufficient to ſupport the charity, (for the 


codicil was made a conſiderable time after the will), if he 


took the whole into his conſideration, the point of law upon 
the ſtatute, that the deviſe of the real eſtate would be void, 
that he might make a good diſpoſition of his perſonal eſtate 
to the uſes of the charity, and that the perſonal eſtate would 
be ſufficient for that purpoſe ; all theſe reaſons might be the 
ground of his diſpoſition. _ | 


Theſe things make me doubt greatly of the conſtruction d 
this will, and it is a new point : I think therefore it ſhoull 
undergo a ſolemn determination: it is a legal queſtion, an 
upon a legal deviſe, and I will make a cafe, and ſend it v 
the judges to have their determination upon it. 


_ His lordſhip accordingly ordered a caſe to be made on th 
teſtator's will and codicils, and the act of parliament to pre- 
vent the diſpoſition of lands, whereby the ſame became um:. 
lienable, for the opinion of the judges of the court of King's 
Bench; and the queſtion was to be, Whether the teſtator) 
real eſtate in Stretton and Shrewſbury were well deviſed by the 
ſecond codicil dated the r7th of March 1736, to the defendatt 
Millington Buckley for life, with remainders over to his fi 
and other ſons in tail male, the ſaid Millington Buckly 
having obtained his age of twenty-one, and the judges of the 
court of King's Bench were to be attended with the caſe, and 
reſerved all further directions till after the judges ſhould hare 


.made their certificate, 


The judges of the court of King's Bench having been 


attended with the caſe, they by that certificate dated Januay 


24, 1748, certified that upon hearing council on both fides 


on the queſtion ſtated, and on conſideration of the caſe, they 
Were of opinion, that the teſtator's real eſtate in Stretton an 


Shrewſbury were well deviſed by the codicil dated the 1jth 
March, 17 36, to Millington Buckley for life, with remainde! 


Lord Chief Juſtice Lee. 
Mr. Juſtice Wright. 
Mr. Juſtice Denniſon. 

Mr. Juſtice Foſter. 
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in the Time of Lord Chancellor Harduicke. 521 


On the .5th of May 1749, Lord Hardwicke in conſe- 
quence of the certificate declared, that Millington Buckley 
having attained his age of twenty-one years, is entitled to the 
ceſtator's real eſtate in Stretton and Shrewſbury for life, with 
remainder to his firſt and every other ſqn in tail male ſucceſ- 
fively, and referred it to a maſter to take an account of the 
rents of all the premiſes in Stretton and Shrewſbury, accrud 
fince the 10th of September 1747, when Millington Buckley ( 555 ] 
attained twenty-one, and what ſhall be coming upon the ws 
balance of the account, to be paid by the truſtees to Millington 
Buckley. e 39 Nate Me : 


Formard vir Dufield, Auguſt 1, hr. £4950 


is * © 


A and coſts, the defegdant at law way be relieved in 
this court. Sn ne, . h e 


The plaintiff at law is right in fuing upon the whole If zn obligee 


penalty, though only part of the debt remained due; and ſo da 9 | 


it is ia the caſe of a commond bond z an obligee, though only inſiſt on more 

py is ynpaid, may bring an action on the whole penalty: 8 
ut then the obligor is as right in bringing a bill to be reljeved 2 — 

on paying the principal, intereſt and coſts; and if the obligee here though en- 
will put in a bad anſwer, and inſiſt on more than is really titled to them 
u he ſha} loſe his coſts here, though entitled to his c:: 
at law. VV x | 1 

Lord Chancellor ? orderered the maſter to compute in- 

 * tereſt on 5467. 106. 2d. the balance due to the defendant 

from the end of three months after the landing of the ſnip's 

cargo, at 5 per cent. and that 180/. paid by the plaintiff to 

* the defendant under an order of the 12th of February 

"* 1742, be applied towards keeping down the intereſt, and 

* afterwards towards ſinking the principal of the balance; 

yy and on the plaintiff's paying the defendant the reſidue of 

i what ſhall be found due to him for ſuch principal and ins 
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$22 Cafes argued and determined 


CASE 203, 


of debts, and 


| benefit till after law ſtands in a better place than the deviſees do. 
4% wm 
Ades, deſcend- — The. next queſtion is between the deviſees of the real eat 
ed on the heir Which paſſes by the codicil, and the heir at law of the teſtator; 


| ens af Jus Hancock, June, 11, 1743, the aſſets deſcendible on the 


Charged which the lands can be charged, which are ſpecifically deviſed. 


| bond creditor, AS againſt the heir, becauſe aſſets being deſcended he cannot 


< tereſt with the coſts, that both ſides do deliver up th 
© .charter-party, and the defendant acknowledge ſatisfaqion 
eon record of the judgment obtained by him at the plan. 
< niff*s expence, and in default of payment by the plain 
| Dat the time appointed by the maſter, the bill to be dit 


[ 556] - FPowis verſus Corbet, Auguſt 6, 1747. 
Where a teſta- x O RD Chancellor. The eſtate made ſubject to a fig 


tor has created I. hundred years term by the will of Corbet Kynaſton, fu 
traſt our of par. the payment of debts, mult firſt be applied before the credi 
ticular land tors can come upon the eſtate deſcended on his heir at law, 
er debt and for if a geſtator has created a particular truſt out gf. particu 
ſubje& to the lands, and ſubject to that truſt deviſed it over, the deviſe 
trult deviſed it can take no benefit but of the remainder, after the Whole 


over, the devi- 


en take e is diſcharged upon it; and as to that, the heir a 


% 1 


e Whale bur- 75 


aw muſthe undoubtedly, according to the determination of Galton ver- 


debts before the heir at law muſt be applied to the payment of debts befor 
lands can be 


are ſpecifically o bot 


The rule ofthe Another defendant in this cauſe and mortgagee, Amye 


court as to a Kynaſton, was likewiſe a bond creditor to Corbet Kynaſton; 
mortgagee who | | 


js likewiſe a her council infiſted ſhe had a right to tack it to,the-mortgax 


is, that he may 


, = : h , | y ®, | . +. F on , f t , | | 
tack it to the - - redeem one without paying off the other 7 for the cour will 


mortgage as not make a circuity by putting her to the neceſſity of ſuingon 
againſt the heir, the bond; and they inſiited further that the rule was the 
becauſe aſſets 


ES r ne 3 n | ige 
N ſame with regard to a deviſee, and the court will nat oblig 


he cannot re- A mortgagee, who is likewiſe a creditor by bond, to ſue hin 


deem one with- under the ſtatute againſt fraudulent deviſes. 


out paying off 


he other. Lord Chancellor agreed this was the rule of the court #8 


to a mortgagee, who is likewiſe a bond creditor againſt tas 
heir; but did not remember it was ever determined in fayour 
of ſuch mortgagee where there are intervening Feen 
of a ſuperior nature between his mort age and the ond, and 
therefore would not direct that Mrs. Knyaſton's bond ſhould 
be tacked to her mortgagee. is 
JJ | Pyncent 


in th Time of Lord Choneelbr Hardwicke: 


. Pyncent 955 Pyncent; Auguſt 6, 1747- 


HE depoſitions of a witneſs in this eauſe were referred 
for impertinence, the maſter reported them to be im- 
perüinent, and the witneſs has taken exceptions. 8 


357 J 


"Can 204. 


Depoſitions 
referred for 
impertinence, 
the malter re- 
ported them 


| ;mpettinent; on Exceptions token to his report, ordered to ſtand over till el hearing, the court 


being doubtful, whether depoſitions couid be referred for impertinence only. 


Lord chancellor ordered it. to ſtand over till the hearing of 
the cauſe, being doubtful whether a depoſition could be re- 


| ferred for impertnence only, for in the caſe of Cocks verſus 


Worthington, December 14, 1741, and the other caſes 


| therein mentioned, the reference was for ſcandal as well as 


Neve oof Weſton and his Wife, Abgblt E 4-7 6 
[..__ © 16-6. Paper-of Pleas and Demurrers. wy 7 7. 


C A8 204 


A BILL had been brought by a ſingle reli f in behalf 


of himſelf and other creditors, againſt the executor of 
| William Northmore, and the deviſee of his real eſtate - the 
| preſent plaintiff came in under the decree in that cauſe before 
the maſter, and proved his debt; and now brings his bill in 
| the name of himſelf and other creditors of Wilſiam North 
more againſt his deviſee and executor, and makes his r at 
hw a party, who was not ſo to the other ſuit. 


The deviſee and executor plead che former ſuit is fill de. 
pending. 


Lord Chancellor. A man who comes in dez! a maſter 
| under a decree, is gua/4 a party to that ſuit, the preſent plam- 
tiff does not by his bill make any caſe to ſhew it was ab- 
lolutely neceſſary that the heir at Jaw ſhould-be brought before 
the ut and therefore allowed the plea. 


W | | 
comes mn:beforg- 
a maſter under 

a deczee is 

quaſi a party 

to that ſuit:; 


: and if he 


brings a' new 


bill, a plea the former ſuit i 18 ill depending viltbs allowed. 


| Bicknell verſus Gough, Auguſt 7, 1 747. 


'B ILL was brought for diſcovery of the defendant's 
title, charging fraud in the defengant, and praying to 
be let | into poſſeſſion of the eſtate. == 


[58]. 


CAS E our 1 
When fraud is 

charged, the 
ee can- 
not plead the 
ſtatute of limi- 


The defendant pleaded the ſtatute of limitations both to tations to the 


le diſcovery + and- relief. 


Uuuz Lord 


diſcovery of 
his title, but 
- muſt anſwer 
to the fraud, 
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S reſting it on facts of the plaintiff's own ſhewing, if 


Cazss 207. 


You cannot 
move to dif- 
miſs a bill af- 
ter publication 
is paſt, and it 
is no hardſhip 


to tlie _ ; 


dant, for i 
the bill is diſ- 
miſſed at the 
bearing, he 
will have his 
Full colts, 


[ 559 


CAR * 


An infant, on 
whom a truſt 


zz deſcended, 


may, under an 
order of this 
cgurt, convey 


dy common 


recovery. 


8 Lord Chancellor. I am of opinion the defendant canii | 
| plead the ſtatute of limitations to the diſcovery, but mul 


Hot be ſet down ad reguiſitionem defendentis ; or whethe 


to hearing, this cauſe will not be conſidered as on bill and 
anſwer only, and therefore the defendant may have his ful 


| Purſuant to the ſtatute of 7 Ann. c. 


dation for a privy ſeal for this purpoſe, but the act being ge- 
Hera), that the infant all convey lands as the court by order 
Pall dire - his lordſhip in this caſe made an order, that ths 
infant ſhould convey by à common recovery. 


\ 


. Caſes atgurd and determined. We | 


anſwer to the fraud; and that, as the defendant has pleadel 
it, it is the nature of the demurrer, for the defendant ng 
averring any fact to which the plaintiff might 5. bu 
1 Was tg 
allow the plea, the plaintiff could not take exceptions to the 
anſwer, and therefore over-ruled the plea. 


Skip ver ſus Warner, Auguſt 10, 1747. Laſt Seal 
MOTION was made to diſmiſs a bill for want d 
proſecution ; the cauſe has proceeded ſo far, as that; 
commiſſion has been taken out, but nothing has been done 


upon it, but publication has paſt, and iſſue being joined, the 
queſtion in diſpute before his honour was, Whether it mu 


aceording to the rule of the court; the defendant may ng 
move to diſmiſs for want of proſecution ? His honour ha 
ſome doubt, and directed it to be moved before lord chu. 


Lord Chancellor. I know of no rule, that the defendant 
may move to difmiſs a bill after publication is completely pat; 
the modern practice has been after a ſupœna to rejoin, and 
even after a commiſſion for examination of witneſſes, if no- 
thing has been done under it, to diſmiſs the bill, but the 
defendant here is under no hardſhip, becauſe, when it come 


coſts if the bill ſhould be diſmiſſed at the hearing: lord Hard- 

wicke denied the motion, a3 
Ex parte Johnſon, Auguſt 11, 1747. 

R. Thompſon, à deviſor, being a truſtee, deviſed il 


M his eſtate to his fon, an infant, in tail, with reman- 
ders over. 5 


A petition was preferred, that the infant on whom th 
truſt is. deſcended may be ordered to convey by recoveſſ, 
19. | | | | | 
Lord chancellor, at firſt, thought there muſt be an appl. 


Mackenſe 
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lu the Time of Lord Chancellor Hardwicke. 323 
VMliackenſie verſus Robinſon, Auguſt tr, 1747. c xo. 
4 PETITION Was preſented dn behalf of a mortgagor, A morigoges | 
N that: the mortgagee. of a naked advowſon may accept of f e 
| his nominee, and preſent him upon an avoidance, the in cum gor's 3 

- | TT 1 7 at TIF i N : to an a void- My 
dent! . . 3 |  ., ance of an 
"3-60 " | + of 184 122 8 0 „„ ö : dv ſ : 
"Mr. Clarke, of council for the mortgagee, infiſted, as 5%" 02 + 
there is a large arrear of intereſt, he ought to preſent, if briogiag a bill 
any advantage accrues from it, and cited the caſe of Gardiner of forecloſure, 


verſus Griffith, 2 Vm. 404. there the plaintiff's father being b _ 


poſſeſſed of a ninety-nine years term of the advowſon of of the advow- 
Fckington, made a mortgage thereof to the defendant, and ſos. 

in the mortgage deed was à covenant that on every avaidance 
of the church the mortgagee ſhould preſent ; the court gave no 
opinion, but ſeemed to incline that the defendant Griffith, 


© 
i”, 
— —— — 2 —— —ů 25 . ON = 


the mortgagee, had a right to preſent. 


apa; cas 
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Lord Chancellor. I am of opinion that the mortgagor 

bught to nominate, and that it is not preſumed any pecuniary 

| zdvantage is made of a preſentation ;- to be ſure, theſe are 

| indifferent ſecurities, but the mortgagee ſhould have conſi- 
tered” it before he lent his money, and inſtead of bringing a 

bill of forecloſure, as he has done in this caſe, ſhould have 
prayed a ſale of the advowſon, {7 5 


Lord chancellor mentioned the next day, that he was not : 
quite clear as to this point; and that he had looked into the caſe 
of Gardiner verſus Griffith ſince yeſterday, according to the 
fate of it in the Houſe of Lords, where the decree of lord 
chancellor King was aftirmed ; he ſaid, that was a mixed caſe, 
ind that he doubted himſelf, whether a covenant that the . 560 
mortgagee ſhould preſent (as was tlie caſe there) was not 
void, being a ſtipulation for ſomething more than the princi- 
pal and intereſt, and the mortgagee cannot account for the 
preſentation : lord Hardwicke adjourned it for further con- 
kderation to the next day of petitions, 


Upon the 21ſt of October following, this petition came on 
apain, and the mortgagee not being able to find any prece- 
dent in his favour, gave up the point of preſenting, and an 
order was that the mortgagor ſhould be at liberty to preſent, 
ind the mortgagee was obliged to accept of the mortgagor's 
nomine. 5 1 


d 4 , Shields verſus Atkins, Auguſt 10, 1747. 5 CAS E 210. 
R OBERT Shields of Nunthorpe in Yorkſhire, being lt would be 
ſeiſed in fee of a meſſuage and lands in Great —— — 
Ajton, by will dated the 6th of December 1710, „ deviſed fon enters on 
; | LOT 6 tq the foot of che 
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truſt, and ne- 


ver makes = 
declaration of 
his having - 
performed the 
truſt jn purſu- 
ance of the 
will, to con- 
true this ſuch 
an entry, as 
that a fine 


and nonclaim , 
would bar the 


right of the 


Plaintiff a re- 


— 


8 - » Caſes argued and determined. ' 


to Robert Shields of Carlton, carpenter, from and after! 


<« the deceaſe of Ann, the teſtator's wife, the ſaid meſſuagg 


and lands, to hald to the ſaid Robert Shields the carpenter 


< and his heirs and aſſigns, in truſt, till the rents and profi 
aof the ſaid deviſed premiſes ſhall raiſe and pay the ſever 
< legacies and bequeſts therein after mentioned, and fo ſoy 
after his ſaid eſtate ſhall by the rents and profits have raiſe 
and paid the ſame, he gave the ſaid premiſes to Roben 
Shields, ſon to his brother William Shields, for his life; 
(then follow theſe words, and) “being my will is, that the 
< ſaid Robert Shields the carpenter, and his heirs, ſhall hays 
& a contingency of enjoying my ſaid eſtate, and yet not de. 
e ſigning to ouſt my ſaid nephew Robert Shields, nor his 
* ide, or iſſues, (ſo long as there ſhall any remain in the 
line from his body direMy) from and after the deceaſ 


* f him my ſaid nephew Robert Shields, I give the premiſe 


their iſſue of their bodies, one after another, ſe long as any 


< aforeſaid unto the heirs of his body, maſe or female; fo 


<« his or her natural life, and after” his or her deceaſe, to 
his or her heirs, males or females, of his or her body fur 


their lives, and ſo to be continued as a life eftate only in tht 


<« line of him my ſaid. nephew Robert Shields, his iſſue; and 


c {ach ſhall be, and for default of ſuch iſſue, then I give the 
<« ſaid premiſes unto the ſaid Robert Shields carpenter, my 


The teſtator died ſoon after, and upon his death, bi 


vVidow entered upon the ſaid meſſuage and lands, and enjoyei 


the ſame till her death in the year 1724, and then Roben 
Shields of Carlton, the plaintiff's father, as truſtee under the 
will, entered thereupon, and out of the rents and profits paid 


ſeveral of the legacies; and he dying about the 5th of No- 


| [561] 


vember 1726, the plaintiff, as his ſon and heir at law, en - 
tered upon the ſaid premiſes, and for ſome time received the 
rents, and thereout paid off the reſidue of the legacies. 


Robert Shields, the nephew of the teſtator, went beyond 


the ſeas in the life bf Ann the teſtator's widow, and being 


upon his return to England, fell ſick on board the ſhip, and 


thereupon being ſet on ſhore in the Weſt of England, died 


there, having never been in poſſeſſion of the ſaid premiſes, 


and left Jane his only child, an infant, and the defendant 


Mary his widow ; the plaintiff received, for ſome few yea! 


afterwards, the rents of the premiſes, and remitted the fame 


to the defendant Atkins (brother of the-defendant Mary) for 


the uſe of Jane, and the defendant Atkins, for many yea 
afterwards, received the rents for Jane's uſe, 


Jas 


in the Time of Lord Chancellor Hard wicke. 


Jane died in the year 1737, without iſſue, unmartied, and 
an infant, and upon her death, all the limitations of the ſaid 
premiſes under the will to Robert Shields the nephew, and 
the iſſue of his body being ſpent, the plaintiff became intitled 
to the'fee-fimple thereof, and in 1744 brought ejectments, 

hut not being able to prove the deaths of Robert the nephew, 
and Jane, and terms likewiſe ſtanding out, did not proceed 


up at law againſt the plaintiff in any ejectment for the reco- 
very of the poſſeſſion of the ſaid premiſes, and that he may 


dants may account with the plaintiff for the rents and 

The defendant Atkins, as to ſuch part of the bill as ſeeks 
an account of the rents accrued due fince the death of Jane 
Shields, or to be let into the poſſeſſion thereof, &c. pleads in 
bar, that by an indenture dated the 17th of June 1723, Ro- 
bert Shields, the nephetu, in confideration of 200. did grant 
and ſell to the defendant and his heirs all his right, title; uſe, 


. 


7 


intereſt, reverſion and.remainder, of and in all the ſaid meſ- 


ſuage and lands, to hold the ſame, and all the eſtate, right, 
title and intereſt of Robert Shields the nephew, immediately 
from and after the deceaſe of Ann Shields, and the expiration 


of the truſt to Robert Shields of Carlton, for the payment of 


| legacies, unto the defendant, his heirs and aſſigns for ever. 


That the value of the eſtate purchaſed was but 81. 10s. and 


therefore 200/. was a full confideration, being ſubject to the 
| widow's life eſtate, and the payment of the legacies. * | 


| paid the legacies ; and that in*the twelfth year of the preſent 
king he levied a fine of the ſaid premiſes, with proclamations, 


the ſame was intended by the defendant to be to the only uſe 
of the defendant and his heirs. . 


ad hath been eyer ſince, and is now ſeiſed, and in the actual 
luage and lands, and that neither the plaintiff, nor any other 
ved, and proclamations, make any entry into ſuch meſſuage 


camations to ſo much of the bill as 2foreſaid. 


| to trial, and prays by his bill that theſe terms may not be ſet 


| have the title deeds delivered up to him, and that the defen- 
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He admitted he er tered on the death of the widow, and | 


but that no deed was made declaring the uſe of the fine, but 


- 
Ry . * = - " 
e 
1 89 5 . 


That he, at and from the time of levying the fine, was, [ 502 J 
| polleſſion and receipt of the rents and profits of the ſaid mel 
petlon by his order, did, within five years after ſuch Hine le- 


and bande; wherefore the defendant pleids the fine and pro- 
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328 CP ce argued and determined 


Mr. w ilbraham for the plaintiff cited the caſe of "Mad 
verſus Clerk, / Mod. 18. and in Holt's Caſes 615. 


Lord Chancellor. The perſon who has levied the fine dot 
1 not appear to me to have ſuch a caſe as ought to be fav 
if in law or equity it can be got the better of; but if he hy 
a right in law, I 2 not at OR. ſee OY equity will take! 
from him, 


The defendant did not take the parka on the credit j 
the grantor's being ſeiſed in ſee, for Robert Shields the ne. 
P hew has granted to him only the right, title and intereſt 
ad in the land, and not the land itſelf, which creates a douy 
even on the face of the conveyance itſelf, what kind of efy 
| Robert Shields could convey. . To be ſure, it is not cer 
- what eſtate the nephew had under the will of his uncle, by 
# prima peri it ſeems to me as if the grantor | had only an eſt 
for life (though I am not obliged to give an opinion) as th 
| ſubſequent limitations are to the heirs of his bady for life 


| The plaintiffs council have made two objections; fir 
that the defendant's eſtate was but pur auter vie, and thi 
after the death of the teſtator's widow, and Robert then. 
phew, he levied the fine. If it had been a leaſe for yea, 
determinable on lives, reſerving rent, and the lives deadm 
which the eſtate determined, the defendant would have bi 
a tenant by ſufferance ; and though there is a mixture of wii 
the landlord may affrm his title by accepting rent, therefor 
the tenant by ſufferance is — like 3 tenant at will, ai 
a fine levied by him will not avail, as has been determinedi 
Mr. Juſtice orteſcueꝰs Ca... 


If a feoffment If the defendant had a mind to gain an eſtate by wrong, k 
with very be. ſhould have made a feoffment with livery, which would hat 
_ * been a diſſeiſin, and then a fine levied afterwards, at fie 


fine levied after- Years run out after the title acerued, is a bar, 
wards, when 
the five years are run out, is a bar. | 


12 56 3 15 But the preſent is not the caſe of a leaſe with 2 rent 
ſerved, but a deviſe of an eſtate for life, with remainde 
over, and the wrong conſequently i is much greater. 


The ſecond objection is a more material one, and is 
point of equity; that the next limitation in the will, aſter ii 

. eſtate for life to the widow, is to Robert Shields the amy 
and his heirs, till the legacies are paid, and therefore th 
2 fee Tl on the payment of the aa Andy 
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in the Tim! of Lord Chancellor Hardwicke. 


the expiration. of the truſt for payment of the legacies 
8 admits by his anſwer, that bi 7 
menee till afterwards. I e lt . J..... 
After Ann the widow, the nephew dies, then the defen- 
dant entered, but it was on the foot of the truſt, for he ſays, 


cction to the truſt, but in purſuance of it; and therefore, as 


| ment of legacies on the yery foot of the truſt. Suppoſe the 


before the Jegacies were paid, the court would have held him 
a truſtee, and raiſed the legacies ; and it would be hard if 
| the defendant, after owning he entered upon the foot of the 
truſt, and paid the legacies, ſhould ſupport the fine, for no 
other reaſon. but becauſe he ſays he paid the legacies long be- 


: 


4 0 


fore the fine was levied. RET wee 
- Suppoſe Robert Shields, the carpenter, had entered, and 


men; becauſe it would be dangerous, where a perſon enters 
on the foot of the tryſt, and never makes any declaration of 


purſuance of the will, to canſtrye this ſuch an entry as that 


The remainder- man who was to take after the determina- 
tion of the eſtate limited to Robert Shields, the truſtee, 


poſſeſſion, without notice-of the expiration of Robert's eſtate, 
by all the legacies of the teſtator being paid, for it was not to 
be at the peril of the remainder- man to divine when the truſt 
ded, but an account of the truſt, and notice of expiration 
ofthe truſt,” muſt be given to him, and a perſon out of poſ- 
| kſſion could not tell before. 5 


Ot 2 


* 


Is very remarkable that the defendant's. own deed expreſſes it 
to be'a grant from the nephew, of the ſaid meſſuage and lands, 


| is eſtate-was not to com— 


+ he paid ſeveral legacies, ſo that he does not enter in contra- | 
a fine levied by a truſtee ſhall never hurt a cgſtuy gue tryft, it 
| will be very material at the hearing, whether the defendant is 
| not to be confidered as the truſtee, by undertaking the pay- 


plaintiff had entered, as he might by virtue of the limitation, 


| paid the legacies, and then levied a fine, this would not have 
given him ſuch an eſtate as would have barred the remainder- 


his having performed the truſt by payment of the legacies in 


could not tell when the limitation to himſelf took. place in 


* But if the defendant has gained a title both at law and in 
— — ho not take it from him, and therefore let the 


Ic. l, Xxx —_ 


a fine and non claim afterwards would bar the plaintiff's | 
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850 


A commiſſion 
of bankruptcy 
cannot ſuper- 
ſede a decree of 
this court ſor a 


reeeiver, which Ort of Common Pleas, and the partner ſhip, by the con. 


25 a diſcretion- 
ary power ex- 
erciſed by this 
court with as 
great utility as 
any ſort of au- 
thority that be- 
tongs to them, 
and is proviſi- 
onal only, and 
does not aſſect 
the right of par- 
ties. 


( 


no preference under commiſſions of bankruptcy though ex- 
_ "eution has been taken out, if not actually executed; hut 


8 


[ 565 } 


' cree, ſhall deliver them to the receiver. 


ip verfls Harwood, Auguſt x1, 1747. | 


would be made in the eauſe, for he was preſent in court dy 


Thee affignees under the commiſſion, who are in poſſeſhu 


Mr. Skip has obtained, and that he muſt now come ir jur 
paſſu with other creditors under the commifſion. =» 


- * 55 ”"Y 
Y 


| * | Caſes argued aud determines ! 


PHE plaintiff and the defendants had been partners 6 
1 getherin the brewing trade, ſeveral difputes had a 
between them and actions, amongſt the reſt an action in th 


ſent of both, was diſſolved in FH 4b ig 2; ud ee 
Mr. Skip afterwards brings his bill here for an accounts 
what was due to him from the partnerſhip, and on tlie zu 
of June laſt there was a decree for a receiver to collect in th 
partnerſhip debts, and that Mr Harwood ſhould not dif 
of any part of the dead ſtock. 35 hare | 
The morning of the decree Mr. Harwood removel » 
leſs than two hundred and fifty butts of beer in a frauduky 
colluſive manner, in order to evade the decree he expe 


1 . 7 je 


ring the hearing, which laſted three dass. 1 
againſt Harwood, and he was found by the commiſſionerst 
have committed an act of bankruptcy on the 11th of tt 


of the goods that were clandeſtinely conveyed away, ini, 
they have a right to detain them notwithſtanding the decre 


Lord Chancellor. A judgment creditor, to be ſure, lus 


then a commiſſton of bankruptcy cannot ſuperſede a decre: 
of this court for a receiver, which is of a different confide- 
ration, and is a diſcretionary power exerciſed by this cout 
with as great utility to the ſubject as any ſort of authority 
that belongs to them, and is provifional only for the mot 
ſpeedy getting in of a party's eſtate, and ſecuring it for tit 
benefit of ſuch perſon who ſhall appear to be intitled, and dos 
not at all affect the right; and therefore his lordſhip made at 
order that the aſſignees, and all other perſons who have taken 
any of the effects of Mr. Harwood, or notes of hand to him 
for debts due to the partnerſhip ſince the pronouncing the &- 


* 


As to what has been inſiſted, that the decretal order is not 
actually paſſed, and therefore Mr. Harwood is not guilty of! 
LS | „ 


OE ; ip ſai —— Where a perſon i 
ntenipt, bis Jordſhip gc: where a perſon, as Mr. Harwood, act cout 
as dode, attends a cauſe to which he is a defendant the whole ig which he 5s 6 
+ me of the hearing, and had notice of the decree by bein 1 * N 
Lreſetit when it was pronounced in court, if he does any act fn Abe by 8 
hat is a contravention to the decree, he is guilty of a con- being preſent 
mpt, and puniſhable for it notwithſtanding the decretal . * 
der is not drawn up; and there are ſeveral inſtances I be — 5 
or this kind, or otherwiſe it would be extremely eaſy act in contra- 
do clude. degrees, ſome of which in their nature require a vention 19 2 N 
1 | Ae | | he 18 guilty of 
Conſiderable length of time before they can be completely commar and 
drawn UP... A + | liable to be 
D 5 . 3 committed to 
Lord Hardwicke committed Mr. Harwood to the Fleet for the Ficet. 


Port and others verſus Reynolds and others, ſecond C4 53 18. 


Seal before Michaclmas Term 1747. 


IR. Bignell moved that the order of the 22d of July Tue ont will 
L laſt, for withdrawing the replication, may be diſcharged, not give leave 
or that the plaintiff may lubmit, if his bill be diſmiſſed at the to withdraw a 

hearing, to pay the detendant full colts. * _ replication, 


unleſs it is ad- 


The order was obtained upon petition to the Maſter of the — — 5 

Rolls, upon an application merely for withdrawing the repli- be thereby en- 
cation, and ſince the order the cauſe has been ſet down in N * | 
Lord Chancellor's paper on bill and anſwer. 8 


The defendant, upon an apprehenſion this order was Ob- 27 beacon = 


tained by the plaintiff only to fave the full coſts, moved it teat the deſen- 


ight be di bs. dant of his full 
wu ” 3 coſts, by getting 


Lord Chancellor. Theſe orders are very rarely granted, the bill dif- 

| unleſs to the application for leave to withdraw the replication ; _—_ 8 

| ſomething further is added, as that the plaintiff may thereby 40d. eta. oh 
be enabled to amend his bill, or ſome reaſon that may induce 

the court to give the plaintiff this indulgence, been other- 

mſe it may be a contrivance of the plaintiff's to defeat the de- 
fendant of his full coſts, by getting the bill diſmiſſed at tze 
wearing with 40s. coſts only. Lord Hardu icke ordered it to 6 
land over till the firſt Thurſday in the term, that the regiſter 
may ſearch for precedents, and at the ſame time ſaid he 

ſhould, then expect the. plaintiff to ſhew ſome reaſonable 

ground for his withdrawing the replication © 


vr Edward Smith verſus Aykwell, the ſame Day in C42 213. 
Michaelmas Term 1747. 8 
M R. Yorke moved for an injunction to reſtrain. the de- The plaintiff 
& fendant either from bringing an action on a promiſſory u A de for 
Xxx 2 note aocol. for uw 
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derte note given by the plaintiff. to the defendant in the um 
iarriage with, 20000. for undertaking to procure him a marrriage with , 
a lady; the lady, or that the defendant may be prevented from aſſigning 


fact being ſup - zt Her . 
ported by an it over to any other perſon. | N 126 
afidavit, the court made an order on the defendant to keep the note in his own poſſeſſion, 
not aſſign or indorſe it d ver, But would not extend the injunction ſo far as to prevent him fg 


proceeding at law: - | 


Wem ain. Lord Chancellor. This is not the common caſe for ji 
tor it petting in junctions, which are for ſtaying of waſte, or quieting poſk, 
the a 29 be ſion before the hearing to the party, who has had the fant 

| 2 ＋ three years, on a bill brought upon a forcible entry; but n 
Arain him, and the court on extraordinary circumſtances in a caſe, has grante 
direct the mo- an injunction till appearance and coming in of the anſwer, x 
ie to be paid in the caſe of Powis verſus Andrews, before lord King, when 
till an anfwer an inſolvent executor was getting in the aſſets befar 
and further robate ; there the court reſtrained him, and directed it tok 
A paid into the Bank till aniſwer and furthet order, and foundel 
their directions on a caſe of a like nature before lord Haicoun, 


rp - —»— i =-' 


which was the firſt inſtarice, and approved and applauded h ji 
every body; the caſe of Powis verſu Andrews went up like. I 
_ wiſe into the Houſe of Lords, and was affirmed: b 
- Here it is not only charged by the bill to be a mar 
agreement, but the fact ſupported by an affidait; , 5 
and therefore I will make an order on the defendant to key 0 
the note in his own poſſeſſion, and not to aſſign or indorſe t a 

over to any perſon whatever, but ſhall not extend the in- 
junction ſo far as to prevent him from proceeding at law. n 
[ 567 ] Anon. The ſecond Seal before Michaelmas Tem Wi t 
C48 214 KT A vo 9 4 
A BILL was brought to ſtay execution on a judgmen 4 


33 A obtained at law, and on ſervice of the ſubpœna, and i Wi . 
ata” rang an want of an appearance; the plaintiff had an injunction, but i WW | 
. it was not ſealed; and in the vacation the defendant takes the 
was not ſealed, plaintiff in execution, and during the vacation appears, and 
for where a de- puts in his anſwer. 8 | Fats 1 | 
fendant or his 25 


Nee «dog A motion was made, that the defendant might ſtand com- 
an order for mitted for the contempt of the court, in proceeding after al 
Mm W injunRion had been granted. * * 

proceeded at The defendant ſwears by his affidavit, that he new 
bor Pen ſealed, Was ſerved with the ſubpæna nor was either the bod) 
the court has or the label left with him; and infiſted beſides, oe! 
| . e mjun 


bs the Tinke of Lord Chancellor Hardwicke. 333 
ihnen was not ſealed when he took the plaintiff in gegend 


e ee . a contempt, 
execution. and committed 


Lord Chancellor ordered the affidavit of the officer who 1 
ſerved the ſubpæna to be read, who ſwears he ſerved the de- 
fendant with it by leaving the label, and ſhewing him the 
body at the ſame time. e 
Lord Chancellor. This is not regular ſervice, becauſe 
where there is only one defendant, you ought to leave the 
body of the ſubptrna; but where there are ſeveral, you leave 
the labels with the firſt defendants you ſerve, ſbewing them 
the body only,” and with the laſt you leave the body itſelf; but 
as the defendant has appeared, this in the common caſe 
would have cured the irregularity of the ſervice, and the de- 
fendant could not have taken advantage of it now, (the ſame 
rule at law) but as this was juſt before the long vacatioh, 
when the defendant choſe rather to appear than be liable to 
an attachment, therefore he is at liberty ſtill to inſiſt upon not 
| being ſerved at all, or irregularly ſerved; but as to the in- 
junction's not being ſealed, that is no excuſe for his proceed- 
ing at law after the injunction was granted, becauſe there have 
| been inſtances here, where a defendant, or his attorney only, 
have been preſent upon an order for an injunction, and they 
| have proceeded at law before it has been ſealed, that the court 
have conſidered this as a contempt, and committed the per- 
ſons for it, „ | 


Lord Hardwicke at firſt directed an inquiry before the by 
maſter ; but 2s it is to be confined merely to the contempt, TT 
and the coſts upon it, to fave the expence of an inquiry, he | We 


| recommended it to the plaintiff, if the defendant would agree 
to diſcharge him out of the execution, to wave the motion; 

and the parties, on his Lordſhip's recommendation, did agree 

ding!). ey boe.! 


Floyd. verſus Nangle, October 22, 1 
Paper of Petitions. 


THE defendant by his petition ſets forth, that his ſolicitor, Where a ſolici- 
+ Mr. Gordon, had groſly miſbehaved in the manage- tor has been 
| ment of his client's cauſe, and therefore prayed that he may 258-2 in . 
make the petitioner ſatisfacti d all Dt eras, a Fol” " 
nabe the petitioner ſatisfaction, and alſo prayed by his peti- clicot's buſinefs, 4 
| tion to ſet aſide the proceedings in the cauſe for ſurpriſe, and this court can 1 
kewiſe for an irregularity in the plaintiff's proceedings be- ent again 1 
fore the decree. FVV 7. eve einn - ”—_ 
ee. him, and courts 


747% in the 366 


As 215. 


. 52 . of law exerciſe 0 
8 the ſame ſummary juriſdiction over attornics. bl. 


Lord 


— — — — — DAS. rt. mo — — — a 7 —— — — — — = 


$34 


; Caſes argued and determined. 


Lord Chancellor. | With regard to the complaint apaing 
the ſolicitor, there are the ſtrongeſt circumſtances of the 


groſſeſt neglect, for all the inſtructions were ſent from Ireland 
by the client to the ſolicitor that could be defired, and the an. 
ſwer returned from thence, in order to be filed; but notwith. 


ſtanding this was not filed till the cauſe was ſer down upon x 


fendant and the plaintiff; but let that come how it will, Ian 
very doubtful whether I can make an adequate ſatis faction, 


ſequeſtration, and after this a decree pro confeſſo was pro. 
| nounced. The ſolicitor imputes it to the neglect of his cletk, 
he not being at leiſure himſelf, becauſe he was then engaged 


in crown cauſes. If true, Mr. Gordon muſt anſwer it to 
the client as much as if his own immediate act. There i; 
no doubt but the ſolicitor muſt make ſatisfaction; as to the 
guantum, it depends on the other queſtion between the de. 


for I cannot enter into that examination, becauſe all the ne. 
ceſſary materials in the caſe are not before me. A client, to 
be ſure, may have an action againſt a ſolicitor for negligenty 
managing his buſineſs ; but courts of law have now exerciſe 
a ſummary juriſdiction by attachment over attornies, which 


they have done very rightly, as it is a much ſpeedier remedy; 


and there is no doubt but this court has the ſame power oye! 


ſolicitors, © 


' The next queſtion is, with regard to ſitting afide pt. 


_ ceedings as between the plaintiff and the defendant, and that 


[ 569 ] 


the cauſe may proceed regularly. I refuſed it upon a former 
application, and diſmiſſed the petition for want of an affidavit, 

I imagine the party on the former petition preſumed the 
court would do as in the caſe of Robinſon por Cramwell; 
but that was very different, becauſe there the proceeding 


were regular, and the defendant put in an anſwer, Cc. and 


no exceptions were taken to it; and it was only the decree's 


being ſigned and inrolled that made an extraordinary applic- 


tion neceſſary, or otherwiſe it would have been an application 
of courſe to rehear the cauſe, if the party had come in a re. 
ſonable time. But here exceptions may be taken by the plain- 


tiff to the anſwer and therefore it is not at all to be governed 


by it. 


W hat induces me to adhere to the ſtrit rules of the couſ 
is, that the former proceſſes of contempt were by colluſion 
between the ſolicitor Mr, Gordon and his client, in order 10 
delay the plaintiff, which appears by Nangle's own atfidavi 


who was adviſed by Gordon, as he acknowledges, to gots 
8 Ireland to delay the cauſe, and to ſtay there till Gorda 


ſhoul 


1 


in the Time of Lord Chancellor Hardwicke. 
ſhould think it ax to. ſend far him: : But-notwithſtanding, ef 

there is an irregularity in the proceedings of the plaintiff, and 

the plaintiff wilt upon the ſtrict default of the defendant, a8 

the courts of law ay, it is very neceſſary. a perſon infiſting up- 

on the rigour ſhould hit the bird in the gs]. 

I be courts of common law, where a-perſon does not come Where after a 


2 1 . 5 2 d 1 
in time, after a judgment by default, for a new trial, will dect dhe hes 


not grant it, if the perſon in poſſeſſion of the judgment in- fon does ne 


| fiſts upon it, but then he muſt take care that all his pro- come in time 
ths * , I oo rag b 8 h » I #, for a new trials 
ceedings are regular in obtaining that judgment: the fame the court will 
rule upon an outlawry ſet aſide by motion or writ of error, or not grant iv. 
plea, where there is any irregularity. „ooo 
The irregularity here was in this manner : Nangle after 
ſeveral orders for time to put in his anſwer, was by the laſt 


order to enter his appearance with the regiſter, and ſubmit 4 


that the ſerjeant at arms ſhould go without further motion. 

| A ferjeant at arms was granted on a certificate of the fix 

der that the anſwer was not filede. 

I The return of the ſerjeant at arms was in June 1746, but An irregularity 
the return was not filed till the 24th of October after. Then may be cured 
it comes to this, whether a ſequeſtration iſſued before the fi- by the defen- 

| ling of the return of the ſerjeant at arms is ſufficient. It has ante appear- 

beay- infiſted a ſufficient return of the ſerjeant at arms is ET 

made, and that it is enough without filing. el 


moving has the commiſſion of rebellion in his hand ; fo 
when 2 ſequeſtration is moved for after a ſerjeant at arms re- 
turned, then the. gentleman who moves ſhould have the re- 
tum of the ſerjeant at arms in his hand, and therefore the 
luppoſition of law is, that all theſe are returned and filed be- 
fore the ſubſequent proceſſes iſſue, But as the queſtion has 
| not been determined before, I will refer it to a maſter to 
certify the practice of the court. But then it has been faid, 
| Al this is cured by what the defendant has done afterwards, 
and that an irregularity in proceis may be cured by the ſub- 
The firſt anſwer was filed after the cauſe was ſet down on 
ſequeſtration, and even after the decree pro confeſſo; but the 
court let him in upon the taxation of coſts before the maſ- 
1 was attended by the ſolicitors on both ſides; and it 
| 5 eta this irregularity may be cured, as well as an irregu- 
ty by ſubp ena may be cured by the defendant's appear- 
We: 5 ance. 


When a motion is made for a ſerjeant at arms, the perſon L370 
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3536 ei argued anddetermined n 


ance: It was ſtrongly litigated in Whittington verſus Oha. 
ton, which was a caſe of appeal of murder, that the party ap. 
pearing had cured an irregularity in the meſne proceſs; thre 
Judges, Parker, Powis and Eyre were of this opinion, Mt. 


Juſtice John Powell of a-contrary opinion 


LAN Il do not know that any court of common law has gone f 
| Jonas ſo far far as to fay, that if there is any irregularity in the procted. 
| 233 tofay; if ings. where judgment has been obtained by default, the 
| f 8 Juag 1 „ ity 
Wo - there is any will not let the defendant in to contend upon the merits not. 
} | irregularity in ichſtandine HOSE 7 I 65 ae og. Wo 
| 2 ant FO > . e # | 
| . by defactt, hat The defendant, as I faid before, applied to the court wy, 
they will not on a former petition to ſet aſide theſe proceedings, and x 
kt the defer there was no affidavit, his petition was diſmiſſed, but he w 
tend upon the Allowed to go before the maſter on taxation of coſts. 


W Shall ſuch an allowance be ſufficient alone to debar hin 
from entering into the merits ? all this depends upon thy 
firſt queſtion, whether it is an irregularity or not, for i 
there is no iregularity, he will not be intitled to enter int 
them; and therefore Lord Hardwicke referred it to a maſt 
to inquire into the irregularity, and to certify it to the 
court. E ee FFF 


Mr, Noel ejted Henriques verſus Pereira in 1722, ber 
after a decree pro confſſo, the defendant was permitted to open 
the cauſe again, upon an irregularity in the proceedings on 
meſne proceſs, on the part of the plaintiff, lord Hardwick 

directed it to be Jooked into. 
'F 5716 Peyyncent verſus Pyncent, October, 24, 174. 
3 2 I LL was brought by a ſon againſt a father, uber 
—_—_— . A the plaintiff is only a remainder-man in tail under 4 
—_ made by ſettlement, made by his grandfather, after the death of hy 
a grandfather in father, tenant for life, without impeachment of waſte, to 
Aten eat have the title deeds brought into court, that they mays 
for life, with- forthcoming for the benefit of all parties intereſted. 
| en _— } prefers a bill to have the title deeds brought into court. Lord Harduvicke 
fuſed to direct it, and ſaid ſome third perſon, and ſecure place, agreed upon by the partith 
would be a much properer depoſitory than a mater. n 


An objection was taken for want of parties, that annur 
tants of the ſon, upon the reverſion, after the death of I 
father, ſhould have been before the court, and likewiſe 1 
daughter of the defendant, who is intereſted under a tru 
term for years, prior to the limitation to the plaintiff. Lan 


i the Time of Lord Chancellor Hardwicke. 33 


Iod Chancellor. As to the relief prayed, it is the firſt The relief pray 
1 * ſaw: of the kind, ſuch applications 1— been made — te rk of 
againſt a Jointreſs by remainder-man, and upon agreeing to applications 
| confirm ker jointure, the court have done it; or where the davebcen made. 
remainder-man is a ſtranger to tenant for life, it may have nfs, and en 
been done, but not where it is under a ſettlement made by the remainder- 
z grandfather ;, the father is made tenant for life without im- n es 
cachment of waſte, and the ſon remainder in tail only, re- jointure, the 
verſion in fee to the grandfather; indeed, if there was evi- court have done 
dence that the father was Ueſtroying of deeds; in order to af where a, 
better and enlarge his eſtate, the court might then take care has been a ſtran= 
jopat the dehs'outt of hiv power, © pt. 
| But the court in general is not very inclinable to direct title bern done, but | 
deeds of a family, which are often very numerous, to be de- 8 2d ; 
poſited in 4 maſter's hands, becauſe, they hong ſubjet to 
mortality, the deeds are very often loſt and miſſaid, to the 
great detriment of families; and therefore I ſhould think 
ſome. third perſon, and ſecure place, agreed upon by all 
parties, would be a much properer depoſitory upon ſuch oc- 
However, as the annuitants are not before the court who 
have an equitable chargeupon the eſtate, nor the daughter who 
| has an intereſt. in the eſtate under the truſt term, they are 
| concerned in the title deeds; and therefore, if the plaintiff 
was right in his application in other reſpects, I cannot do it 
| till the annuitants are firſt heard, and the objection conſe- 
quently for want of parties muſt be allowed. 9 : 
Another relief is prayed, that the truſtees under the grand- I 275 J 
father's ſettlement; might execute a legal conveyance to the $7® . 
| plaintiff, purſuant to the terms of the truſt. fn ETD 


Lord Chancellor. The truſtees may very properly ſay, as 

the annuitants-are not before the 5 if . loud —.— 5 

to the ſon with notice of theſe equitable charges, we ſhall be 

guilty of a breach of truſt, and liable in our own perſons ; for 

as there is as yet no conveyance of the legal eſtate by truſtees, 

| and or have notice now of the ſon's incumbrances, they 
cannot ſafely do it. . 


” 
4 . 


8 8 


co ee Octobet . 
HERE a bond creditor brings a bill againſt an exe- 1 
2 . , * * | Any 'b 4 
, "7... cutor for an account of aſſets, and for fatisfaction, it croliter may | 
| $n0objechion, for want of parties, to ſay, he has not brought bring a dill e- 


5 | | gainſt an execu- 
Vor. II 8 „ BON Other ber for a diſco- 


— 


VN lie. Oh 


tion, as the 
court decrees 


an account, 
td anc oc fore the maſter may ſet forth, 5s he i is oonuſant of the ſtate ang 


in a'courſe of 


Knee e, Which he is obliged to Pay as OE a legal 2 


cen . 
A H. 
and declares, 


that if any of 
the perſons 


gs 1 
x veral li | 


zeies, 


ſhould die be- 22 and ſums followin „which I will ſhall be paid to the ſe. 
_ — _ <« veral perſons. herein after named, and that if any ef thi 


5 abs Adee and dterminel 


other FR FY © or efeditors of a ſuperior nature bett 
the court, for any one bond creditor may bring his bill, 2 
the court decrees only an aecount, and directs the executor b 
pay in a courſe of adminiſtration; and then the executor he. 


condition of his teſtator, what debts are prior to the plan 


- ference. 


Sibley * Cook, October 27, n 


B 1 LL was brought b by the. executor of Ann RT n 
order to have the direction of the court as to the pr 2 
ment of the 're/iduum of her eſtate, the inter alia deviſed in 
the words following; I give and deviſe the ſeveral legacig 


that they ſhalt © © Perſons fhould die before the ſame become due and payall 
not be deemed I will that they, or any of them, ſhall not be deemed lajjid 


lapſed legacies ; legacies; * then ſhe particularizes the ſeveral leggte ces, and 


e e ſays, to Ann the wife of Richard Wenſley, and to hy 


of — 4 executors or adminiſtrators, I give the ſum of 50, 
eniyey, an 
to her 8 or admioiſtratois,. I give zol. ſhe died in the teſtatrix's liſkeime, and ber tal 


band adminiſtered to her. 8 ee held it not to be a * n gud decreed i ij 


the huſband. 


135505 


If a man de- 
viſes his real 
eſtate to J. S. 
and his heirs, 
ſignifying his 


K . tha 


S. die 


befor him, 


- 
* * 


Ann Were died i in the Iifetiri of the teſts and ber 
huſband adminiſtered to her. | 


A collateral queſtion aroſe i in x this cauſe, Whether tis iy 
lapſed legacy ? | 7 
Mr. ſolicitor- general, council for the Wb 
rell verſus Moleſworth, 2 Vern. | 
«© There divers legacies were given by a will, and it was d. 
« rected by the will, that if any legatee died defore his 
© was Payable, it ſhould go to his brothers and ſiſters 
* legate! died in the lifetime of the teſtator; it was wig 
« judged it was no lapſed legacy, but ſhall 80 to his filr. 


Lord Chancellor. I am of opinion this is not a lapſe 
legacy. If a man deviſes a real eſtate to J. S. and his hein, 
and ſignifies or indicates his intention, that if J. S. dies be. 
fore him, it ſhould not be a lapſed legacy Tet; unleſs he had 
t nominated another legatee, the heir at law is not excluded 
notwithſtanding the teſtator's declaration. So in the devil 


. a k Pedſctal Noe to A. 3 Up teſtator ſhould ſhewan 


cited Dar 


378. as a caſe in pont; 


+ © intentioh 


in the Time of Lord Chancellor Hardwicke. 5 1 | $39 — 
gtention, ' that the legacy ſhould not lapſe. i in caſe, A. dier h. —_ | 
efore _ yu this is not ſufficient 0 exclude the DEAD egy, Be ety 


1 7 755 rat law is not 
f kin. excluded, un- 


But here, in caſe Ann 1 dies before the teſtsttix, leſs the teſtator 

| Fr pe provides againſt the lapſing, for ſhe ſays, f am cher 2 2 
2 perſons die before the ſame become dus or payable, I. * 

fe at they or any of them ſhall not be deemed 1 5 Igaties, 
{ ſubſequent to this, deviſes to Ann, and ta her executors | 
md aui rater gol. ſo that in caſe of her death before Ke 
te teſtatrix, other perſons are named to take, which diſtin- 5 
widhes it from the caſe I put before; and in Dartell verſus 
Moleſworth, the court laid a ſtreſs upon the words was payable,- a 
which is very ers the 8 wth the. preſent, gee: due r „ 


able. 


And upon the authorit 10 of this caſe, lord Hardwicke "EE 
reed the legacy to the hu and. 


" Nicholls verſus Leeſon, Ces 28, 1 TY w 


, BY his will gives an annuity of gol. each, to his bro- Where an en- 

« ther and ſiſter- in- law, for their reſpective lives, out of nuity ig given 

is two ſhares in the New River company, and charges theſe for life, 9 
ſhares s, and the rents and profits, with the payment of them. it has Yen: | 
ppth Fr years, without an - deduction for the land tax, it will be preſumed * been ſo 
. conſent; and the payer is not inlitled to o be relieved. 


"Gain 29. 


The bill is brought by the ba of the ſiſter, for che 0 574 1 
prears and growing payments of the annuity of 50. 


| It bas been conſtantly paid from 1728 to the x5th of May 
744 without any deduQtions, but the defendant inſiſts now 
it is liable to a proportion of the land tax, and that he wilb 
pot pay the growing annuity unleſs the plaintiff will account 
jackmards, by allowing for the fixteen years paſt the land 
as, and take this in part payment of the annuit 7. 


The plaintiff's council ſaid, there was no ground to 90 

u further back at law than the ſtatute of limitations, but 
@-this court will not go back ſo far, and is RY _ 

th role laid down in Aſton verſus Oriel College. L 


Here it is the caſe of a particular perſon, who has nothing . 
Ele for maintenance, and muſt ſtarve if ſhe is to refund. = | 


Me, attorney- general for the defendant. | Perſons are in- 
ed to be relieved againſt a miſtake in law and equity, as 
ſal 7 KA Mike in fact. It is not ſaid to be given for main 


£5 . r b — tenance, 


; | ©” * tenante, nor could there be any natural affection between the 


*, 
12 a 7 
« 2 
4 
—" Z 
* . 
* ( * 
* 
e 
* 
» 


nor is it charged by the bill that they want it for maintenance. 


RE being a fluctuating body, which to be ſure ſtrengthens it; but 
OT LS hy in general upon this, that where it was a payment 
85 of ] 


. 


(Ciaſes argued and determined © © 
teſtator and the annuitants, therefore are mere volunteers, 


In Afton verſus Oriel College, a tenant had for ſeveral years 

paid the rent to the college, without retaining the land tax, 

and brought his bill to be relieved againſt this payment 23 

being founded on a miſtake, and jt was inſiſted that he wa 

not liable to the land tax. There the court would not relieve, 

becauſe, by ſuch an allowance, the college would haye 

injured their ſucceſſors ' I 
- Lord Chancellor. There is no juſt ground to decree back 

an account of theſe arrears, or a refunding, and it would he k 

of miſchieyous : conſequence to do it. It is not ſaid by the 

will, for her maintenance; but where a teſtator gives fo ſmall 

an annuity to a relation for life, the thing ſpeaks itſelf that it 

was given for maintenance, or to improve her way of living, 

Strictly it is ſubject to the land tax, though the party giving 

does not imagine ſo at the time. There was no impoſition 


or fraud of the plaintiff on the defendant ; if it is a miſtake, 


it is equally ſo on both ſides. „ 
In the caſe of Oriel College, the court mentioned its 


ong ſtanding, and there was no fraud, the party receiving | 


is ſuppoſed to have ſpent it in his maintenance, and therefore i 


it would be very hard to make him refund what is no longer 
— LE TITTIES IE3 
In the caſe of Brazen Noſe College, they were plaintiffs, 
and yet the court made the ſame decree as in Oriel College, 
and did not oblige them to refund the money they had re- 
ceived of the tenant beyond the taxes. 


I eee had been given charged on lands by way of 
rent charge, anc there had been a liberty of entering and 
diſtraining for the arrears, it would not have been ſo ſtrong a 
caſe, but here the plaintiff could have no other remedy than 
bringing a bill in this court; for how cauld ſhe have come at 
it by diſtreſs, for ſhe could not have diſtrained upon the water, 
nor the company's goods, as ſhe had no right of entry, and 


therefore was under a neceſſity of coming here. 


I go upon the reaſon of other caſes, and on this general 
rule, that where the annuity js given to a relation for lite, 
whether it is expreſſed for maintenance or not, if it has been 
paid for any length of years, and no deduction has been made 


on account of the land tax, nor was it owing to any fraud or 


impoſition 


LY 


* 


nn the Time of Lord Chancellor Hardwicke. Ar 
- $nipolition on the receiver, I will preſume it has been ſo paid by , | 
the mutual conſent of both ſides, and if there ſhould ariſe any 
quarrel between the payer and receiver afterwards, the payer 
is not intitled to be relieved, - ES TLDs eee 


bord Hardwicke decreed the plaintiff to be intitled to the 
growing payment of her annuity, ſubje& to the land tax for 
the future, but declared that the defendant was not intitled in 
this court to have any deduction in reſpect to the land tax, for 
any time precedent to the time during which the preſent ar- 
rears have incurred. | | | | 15 


| The Attorney-General verſus Parker, Price and L 576) 
Doughty, Michaelmas Term 1747. C226. 


7. ORD Chancellor. There are ſeveral parts of relief Where there 

k EE 458 by this information ; firſt, to ſet aſide the election ors i 

1 3 5 to the curacy of Clerkenwell ; and ſecondly, gation 28 

MM to <abliſh the right of election; in order to this ſeyeral he right of 
queſtions have been made at the bar. Eli 4. GETS 


| curacy, and 
| not examined. 5 


- - The firſt was, As to the election of Mr. Doughty, and into, or proved, 
the aſſembly in order to it, and a piece of unfairneſs was ob- the court _. . 
jted in not countermanding the notice of election given in — , 
Bs, The ſecond queſtion was, As to the right of cree, bur dit. 
election. - The third queſtion was, If Mr. Doughty was miſſed the in. 


"op Es. . | . formation with 
elected according to that right? cos. 


As to the firſt, I think the notice in February was a fair 5 
| and legal one; and as to the countermand, that it being only 
„e) the Sunday, the very day before the election, I am of — 
5 opinion they did right to refuſe it, and therefore this may be 
„Va out of the caſe, which brings it to the merits out of 
_ which all the reſt muſt ariſe, e 


Xl Firſt, In whom the riglit of election is, and what are the 
a qualifications of the electors; and this tends te the —_— 
28 point of eſtabliſhing the right, by a decree of this court, and 

Also to the queltion in regard to Mr. Doughty. e 


And as to the firſt, it will depend upon the words of the 
Led of truſt, executed by Mr. Drake in 1656, and alſo upon 
the uſage in this pariſh, explanatory of the deed, and putting 

2 general conſtruction upon it. It appears to have been a 
rettory impropriate, of the monaſtery of Clerkenwell, and 

that there was a perpetual curacy ariſing out of it of 4/. 

2 year to the curate ; whether this was an ancient penſion, +} 
of created by King Henry the Eighth, after the diſſolution 5 1 

A monaſteries, which was very frequently done, does not | 1 

p * appear. 


EE 


— 
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ſts argued and determined. 


appear. wy was given. by Mr. Drake for the 0 of the pa. 

noners and inhabitants for ever, and nothing is ſaid of - 

carey; but to be ſure i is e * * . ok the oy 
| mmpropriate. | 


. 377 „ As in one caſe; the monaſtery were "PER e 4 
When the gran: the grantor in the other after the diſſolution, when this iz 
tor of a rettory gan to the pariſh, the have the nomination, becauſe they 


impropriate 


originally in a have the beneficial inter and the GER: mult eee . 


monaſtery, gives ſuant to their nomination. 
it to a pariſh, 


they have the nomination, _ the truſtees muſt preſent purſuant to it, br 


Juſt as ie it had been a grant of an adyowſon of a preſen. 
tative living, the pariſh would have had the right of nomina- 
tion to the truſtees, _ they min have greg ſuch per- 
ſon ſo nominated. n 


The word pe- Pariſbigner is a very TOP word, ates 3 in, not only in- 
. riſhoner tles habitats of the parifh, but perſons who are occupiers of 


| 3 lands, that pay the ſeveral rates and duties, though they are 


pariſh, but oc- not refiant, nor do contribute to the ornaments. of the 
r hu | | „ 26 
l duties, 
The word in- Abbe is ain A Jarger word; TOR in 1 b ee 
1 944 takes though nat rated to the poor, takes i in alſo perſons who are 
in houſek 2 not houſe- Keepers; as for inſtance, ſuch who have gained 2 
V mer 4 ſettlement, and by that means become inhabitants, - RO 


fuch who have : 
gained a ms and ſo wanne en though not houſckeepers, | 


BRS AMO ww» Xx =*> . 


With SY 6 * fort 4 imitation! i is allowed by both ſides to ue 
ancient grants hw put by uſage on the liberality of this grant, and in the 
a ee conſtruction of ancient grants and deeds, there is no better 
of conſtruing way of conſtruing them than by uſage, and Nn 


them than by expoſitio is the beſt wa to o b 
uſage, and con- pojit N. 8 Ye 


[- 25 It has been inſiſted by the relators, that ĩt is See to 


* to go Imbabitants paying ſcat” and lot, or to perſons paying o 
church and poor, and by the — that it ebend s 


. boyſe- keepers in general. 


If it had ſtood without any kind of retriftion at all, ! 
cannot ſay the limitation of the relators would | have been an 
unreaſonable one, and 1 Was of that opinion in the caſe be- 

fore me of the Attorne -General verſus Davy, after Trinity 
Term 1941, 2 Tr. TH 213. It afoſe in Devonſhire, an and 
Gaye 6 ght the he ought to be reſtrained to per- 
dus paying feet 155 15. and that was a AP under a car: 


4 
1 
3 


con 


* 


— 


n ne Nor of Lord Chantelle Hardwicke. 3 
werof the crown in Edward the Sixth's time. But if there 
v m Eviderice of houſe-keepers conſtantly voting in this 
barg u oughe'ts preuall . 
Conſider too the time of the grant F the 8 con- 578 
jrigailonal ſcbeme prevailed then, und therefore it muſt be 1n a matter 
4 the donor had an intention to make the right of eh es 5 

eletion-as liberal 2s poſſible, and All houſckeepers who wete eder of . 
not rated, as well as rated have” Voted m former elec- and ol 9 
F ele 
It was proved alſo at the election, that all the four can 
didates figded à paper, in which was the following àgre. 
ment, that the poll ſhould begin that day, and all houſe- 
keepers ſhall poll. e $125 Ti % 


| © tris very extraordinary they ſhould agree, if they did not 
think it to be right. It is expreſly ſworn that this paper 
was read publiekly to the aſſembly, and univerſally agreed © © 
to in the yeſtry before the poll began. Can there be a ftrong- 
unanimous acquieſcence previous to the election? In all theſe 1 1 
| caſesevidence of ancient perſons is conſtantly admitted as pro- „„ 


* 


8 ecauſe this muſt depend a good deal upon tr 
** 2 Lak 2k Hh with 3s * * ' 8 -" * hp 
don, © Then how is it poſſible for me to decree it tobe 
| only in Houſekeepers paying ſcot and lot, it would be put= 
ting an irbitrary conſtruQtion of the court, which I am not 


Mr. attorney-general ſays, ſelect veſtries in this pariſh, 
and only houſekeepers paying church and poor, have a right 
to be preſent and vote there; but in the interrogatories, no 
queſtions are aſked, what is the right of election, and is not _— 
| At all to be governed by what is the right of veſtry in this Rn: i 


* 2 ARID " yp" yt 2 2 * 
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panſh, for a perſon may grant in ſuch a manner to a pariſh 
| 3 not to be affected at all by the veſtry.. 


De ſele veſtry has been ſet aſide here for thirty years, 
md lald open ever ſince; but ſuppoſe there was a ſelect veſ= 
n at the time of the grant de facto, yet it is not in any 
er governed by it, but upon the foot and words of 


3 * 2. 3 11 4 
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+ Next, as to the election of Mr. Doughty, if according to 
the right, there is no doubt of it; but ſuppoſe it was nut 
Xcording to the right of election, Mr. Doughty on the poll 0 
had a majority of 286, and on the ſcratiny they have gone 3 
mig no proof as to the merits of the election, or how the 

monty ſtood upon the right of the election: and nt” 


4'y 


* 


EO, | if it had been in the houſckeepers paying church and pooy 
. 1 could not ſet aſide the election, as they have not gon 
into the proof upon the merits; nor turn Mr. Doughty ou 
DG T AA ĩͤ K ae ny 8 
N 12 579 J] J., Next as to eſtabliſting it for the future in ſuch limit 
TT} 9:1 houſekeepers, there is no ground for- that, there is no pe 
e $94 neral allegation what is the right of election, but is only in. 
opt cidental in Mr. Doughty's partieular election, nor is the 

be ſo muchas an interrogatery framed for this purpoſe, | 


Lord Hard- © ,. Therefore I cannot make a decyee-to eſtabliſh the right d 
wicke gave ge. election, which has not been examined to, nor alledged ny 
re reger te Proved ; but if I could go ſo far as to mae ſome ſort of de 
frame an order, Cree, ought I to direct an iſſue to ſettle a right which muy 
to prevent tobe 20t COME in queſtion again in forty years, for Mr. Doughty 
Touft to with- may continue curate ſo long? this would be abſurd. 
deep The whole information was diſmiſſed with coſts. 
nite In Michaelmas Term 1747, lord Chancellor menticn 
evuſe on bill the cauſe of Potts verſus Reynell, and gave directions to the 
vgs 1g Tegiſter to frame a generat order, which might for the futur 
means get the Prevent applications to the court to withdraw the plaintify 
dill diſmiſſed replication, in order to ſet down the cauſe on bill and an- 
Tordiagte che Twer only, and by that means get the bill diſmiſſed vith 
* courſe of the coſts, according to the courſe of the court, whereas other: 
court only. wiſe he muſt have paid the defendant his full coſts. But his 
' lordſhip would not make any order that ſhould afe& this 


particular cauſe at the hearing. 
5 cv rg 7 Newman verſus Auling, November 9, 1747. . 
5 X BILL. was brought for the arrears of an annuity of pl 

2 A a year given to the plaintiff and her late huſband dur 
. anvvity of gol. their joint lives, and to the ſurvivor, and ſecured by a bond 


| ſecured by bond | | 
E in the alt penalty of 500l. 8 | | 8 85 
elne 4; I rs TE 4 bein 
count decreed of the arrears due ſince the year 1741, and intereſt at four per cent, to be comp» oil 
ted at the end of each half year. 8 „ 8 givet 
„The. defendant was deviſe. of the real and perſoaff 
eſtate of the donor. „„ 
Ae sss Lord Chancellor decreed an account of the arrears againt Wo 2 
| given by way the defendant, which were due ever firice the year 174) the 
| | of maintenance, and intereſt at four per cent. to be computed at the end 7 
| ſecure the pay- each half year, and ſaid, as this was given by way of man able 
| ment, the plain - tenance, and a bond with a penalty for ſecuring the payme — 


4 FH ; 33 > OE * | ] Toy 
n the Time of Lord Chancelbr Hardwicke. 845 
Whos phaintiff was clearly intitled to intereſt upon the arrears, 4471 
For the court have gone further where an annuity has been 1 | 58 0 ] | 
dien for maintenance; and decreed intereſt, though it is for 55 court 
aal a bare fimple grant of an annuity without any power of have gone fut. 
Lntering, if charged upon real eſtate, and in arrear, or if ſe- pers . 
ured upon a penalty to inforce the payment out of perſonal maintenance, 


and decreed in- 


ates tg ROE 5 teereſt, though it 
was only a bare ſimple grant of an annuity, without any power of entering, if in arrears | 


«as * 


| Sibthorp verſus Moxom, November 10, 1747. C 085 


HE queſtion in this caſe was, Whether a legacy ſhould The plaintiff's 
bedeemed to be lapſed, and fink into the inheritance fran de ger 

for the benefit of the heir, or go to the repreſentative of the l, T likewiſe 

legatee, = | 2 > IRON GER forgive my ſon- 

; e 0 | in- law Richard 
Chillingworth a debt of gol. due to me upon bond, and deſire my executor to deliver the ſame 
to be cancelled. The legatee died in the lifetime of the teſtatrix. The plaintiff, his repreſenta- 
ave, ought to have the benefit of this diſcharge of the debt, and the court ordered the bond | 
tp be delivered up to be cancelled, «© 1 2 . 


| Theteſtatrix, the grandmother of the plaintiff, deviſed in 
the following words: I /z4erw/e forgive my ſon-in-law Rich- 
ard Chillingworth a debt of 5007. due to me upon bond, and 
al intereſt that ſhall be due for the ſame at my deceaſe, and 
defire my executor to deliver up. the bond to be cancelled, and + 
made her ſon John Perry ſole executor. The legatee died 
in the lifetime of the teſtatrix. ü 1585 8 

Mr. attorney- general for the plaintiff argued, that this was 
an extinguiſnment of the debt, and ſhould enure to the be- 
nefit of the repreſentatives of that perſon whoſe debt it was, 
and diftingaiſhed upon the force of the words I give or 1 
forgive ; a differe ce that was taken in the caſe of Elliot 
wrſur Davenport, reported in 2 Fern. 521. and alſo in 
1P, Wnms. 83. The reaſon, he ſaid, of the word likewiſe 
being introduced in this clauſe was, becauſe the had before 
gven 100, a- piece to the legatees for mourning. "+ TR 


| Mr. Brown, council of the other fide, ſaid, the true 
queſtion is, If this deviſe be of a legatory nature, or to ope- 
ate by way of extinguiſhment, It does not certainly amount 
V a releaſe of the debt, . becauſe it does not take place till 
lhe death of the teſtatrix. A will cannot releaſe a debt, 
Vertr. 3 . 1 Cid. 421. the legatee alſo muſt be in eſſe ca- 
Pole of taking at the death of the teſtatrix. The legatee 
pointed out in the preſent caſe is Richard Chillingworth, - 
bot his executor or adminiſtrator; it was a perſonal bounty 

oL.. III. Ls m_ "0" = 


Re ef Caſes argued and determined 


to bim, and coupled with the pecuniary legacy of 100, fy 
had given him before. ES 
Mr. Wilbraham, council of the fame fide, argued, ty 
as to the words directing the bond to be delivered up toh 
cancelled, they ſtop too ſhort, they ſhould have gone {oj 
as to fay it ſhould be delivered up to the legatee, his exe 
tors or adminiſtrators; that would, he agreed, have ben 
ſufficient, | 


Lord Chancellor. I am of opinion the plaintiff o 
to have the benefit of this diſcharge of the debt, and thy 
the bond ſhould be delivered up to be cancelled. The teh 
trix had in contemplation, ſome benefit to all the branches g 
her family; the daughter of Richard Chillingworth's wiki 
the perſon who now applies for this benefit, and it would 
hard to ſay that becauſe the ſon-in-law died in the teſtatrix; 
| lifetime, that the grandaughter, who was of the teſtatriz| 
4 blood, ſhould loſe it. kr 


| Whereateſt-a To be ſure where a teſtator gives a debt, or forgivg1 

tony ory debt, it is a teſtamentary act, and will not be good againk 
not be good Creditors, but againſt an executor it may, h 
againſt credi- | | | 4 


tors, but againſt an executor it may: 


If 8 action And though this cannot operate as a releaſe at lay, yet 
brought on equity will carry it that length; and if an action had been 
the bond, this brought on the bond, this court would have granted an in- 
2 e junction, or an original application might be made to this 
2 court; if ſo, what operation will it have in the preſent 
| _ queſtion, 8 e e 

In the caſe of Elliot verſus Davenport, * had it been ſaid 

I forgive my ſon ſuch a debt, and the bond. had been orden 


to be delivered up by the executor to be cancelled, it hai 
been held a diſcharge. 


I There is nothing perſonal in the preſent caſe in the direcim i 
that the bond ſhould be delivered up to be cancelled. But i 
is objected, this is not an independant clauſe, but ancillary. 


— 


* 


— 


A. deviſes to B. 400l. which he owed her, provided that thereout he pai 
ſeveral ſums to his wife and children, and the reſt ſhe freely gave to him, 3 
directs her executor to deliver up the ſecurity, and not to claim any part o 
debt, but to give ſuch releaſe as B. his executors, &c. ſhould require. 
in the lifetime of the teſtatrix ; the maſter of the Rolls, Sir John Trevo!, des 
creed the legacies given out of the 400l. to be paid, and the reſidue of the debt 
do the executor, Elliot verſus Davenport, a Vern, 521. 


The 


in the Time of Lord Chancellor Hardwicke. 547 
The queſtion then is, What conſtruction the court ſhould . 582 } 
put upon it? I think the teſtatrix intended in all events the © © 
nes ſhould be delivered up to be cancelled ; if this was her 
intention, the caſe is clear, and would operate moſt for the 
benefit of her family. In Eliiot and Davenport the words 
are not penned as forgiveneſs or remiſſion, there was no in- 
tention to releaſe the recognizance till Sir William Elliot paid 
1501. thereout ; but here is a clear intention to releaſe the 
debt; there it was to be delivered up to Sir William Elliot; 
here in general to be cancelled. There the right of action 
ſubliſted, which was the reaſon of that opinion; here it 
would be too nice to make ſuch a diſtinction, and would nar- 
row the bounty too much, intended by the teſtatrix to her 
Family; and therefore I decree the bond to be delivered up 
o the plaintiff to be cancelſed, but without coſts. 25 6405 
N. B. It was agreed by all, that a will, deſigning to pre- A vill to pre- 
vent the lapſe of a legacy by the death of the legatee in the vent the lapſe 


le of the teſtator, ought to be ſpecially penned. = | NY 


| Y | | i 13 1 ſ ecially en- 

Williams verſus Longfellow, Eaſter Term 1746, be- Kerman 
fore the Maſter of the Rolls, William For- 223. 

teſcue, Eſq; : N 9 5 


Mir Buſh, a defendant, diſclaimed generally as to all If, 2 deſendane- 


The matters in the bill, the plaintiff ought not to have — 
replied to her anſwer ; by doing ſo, and ſerving her with a the plaintiff 

upena to rejoin, the is intitled to have coſts againſt him to serer to 2 
be taxed for the vexation ; otherwiſe where the diſclaimer is raping Fo 


o patt, and the anſwer is as to another part. 


to rejoin, ſhe is 


” 


F Bulſtrode verſus Bradley, November 7s 1747 e . 


ORD Chancellor. It is the conſtant practice of the 1n decrees > 


court in decrees againſt a mortgagee, upon a bill for re- 8» a mort. 
lemption inſt | 2 age on a bill 
ption, or againſt an executor to account, to direct for redemption, 


t without future words, videlicet, to account for what or againſt an 


ley have received, or might have, if it had not been 9 
$5 


ior their own default; and yet if the perſon decreed to ac- is the courſe. 
aunt receive any thing fubſequent to the decree, it is inquira- of the court to 


Ie before the Maſter, and the defendants in each caſe muſt ne? Boi — 


ng ſuch ſums fo received to account, words; and 


n decreed to account receives any thi n 
| any thing ſubſequent to the decree, it is inq | = 
rr, and they mult bring ſuch ſums to account, oy POE Ras : me 


rr | Harding 


with a ſubpena _ 


| intitled to have coſts againſt him for the vexation, | 


+»: FW 


348 
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+, © *- Caſes argued und determindd 
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C. | Harding verſus Cox, November 21, 174). g 
9 5 THE cauſe being in lord chancellor's paper for bearin a 
geſtion, that 1 the plaintiff petitioned the maſter of the Rolls, that he . 
3 rang might be at liberty to amend his bill, by adding a prayer, 0 
e it 25 upon àa ſuggeſtion that the cauſe was at i ue only, and that N 
in the chan- the prayer was in the original bill, but omitted by negligenee I 
for healing. in the amended, and it was ordered accordingly. ; 
ewe ne The defendant moved at the opening of this. eauſe to dl. t 
Rolls for liber- charge this order, as being obtained upon a wrong fu. y 
EVT 
order dil. Lord Chancellor. I can take no notice of the origin T 
ry ae Hr bill, for though it be till upon the file, it was not propery | 
off till nexx before the court, and therefore the order muſt be diſcharge, Tr 
| $4, 00 pay; 3s being regularly obtained, with 20s. coſts; and his ni, BY 1 
the day, chat ſtup put off the cauſe till the next term, that upon paying the f 
ide plaigtiff colts of the day, the plaintiff might have an opportunity a 7 
may have an amending his bill. ; | | ON | 
opportunity 6 V.- ... | Sx» ; . 
amending his — 2 53 * 
50 226, Leigh and others ys Barry and others, Decen Wi , 


I truſtees win HE plaintiffs are creditors of 2 Randal, and 
bind them- 1 had effects of his in their hands; he becomes a bank- 
ſelvegſobe rupt, and the defendants are choſen aſſignees under his com- 
act of each miſſion; ſeveral diſputes - ariſing between the defendants and 
om as thy” the plaintiffs in relation to James Randal, and ſuits a 
a, ON that account, they came to an agreement, that th 

£5 3 * plaintiffs ſhall retain way. from the produce of the effeds 
| lieve them, of James Randal in their hands, as will anſwer them a com- 


fle ca f poſition of two ſhillings and fix pence in the pound for thei 


compolition debts, and ſhall account for the overplus to rhe defendaiits, K 
I % A deed. was executed for this purpoſe between the plaintiff 


and the defendants, in whieh the plaintiffs John Gibſon, Joſep 
Merriman, William Leigh and George Weſtgarth, did for 
* themſelves ſeverally, and for their ſeveral and reſpective hei 
executors and adminiſtrators, covenant with. each other, 1 
the heirs, executors and adminiſtrators'of. each other, thi 
the above agreement ſhall be good and valid, and that the 
Will perform the ſame on their reſpective parts. 
[ 584) And afterwards in the covenant for carrying the agreemel 
into execution, the words of the ſecond covenant Weit 
 Fhey do, and each of them doth covenant, promiſe and ag% 
with the defendant Thomas Barry and Richard P alen, 1 

. | execu 


aaa mz ... 


ol 4 * - „ : = 
* 


executors and —— — was 7 will | pay the over- 
plus, Sr. N 


Joſeph Gibſon, one of the covenantors, did alone receive 
the money for the ſale of James Randal's effects, and * 
others only joined in the receipt to the purchaſers. 


| Gibſon is become a bankrupt, and no payment has been 
made to the defendants the aſſignees. | 1 


The defendants, the aſſignees of James Randal, broaghs 
three ſeveral actions of covenant againſt the plaintiffs, _— 
which the plaintiff brought a bill here for an ĩinjunction, which on 

wis granted on the uſual terms of giving nn with x 
el, of errors, 


in the Time of Lord Chancellor Hardwicke, 649 * 


It was inſiſted for the plaintiffs, that they cog not to 
make good the deficiency occaſioned by Joſeph Gibſon's 
| bankruptcy, as he alone received in the whole money arifing. $54 
from the effects of James Randal, and as truſtees they could 188 
not avoid: joining with Joſeph Gibſon in the receipt. 4 104 


Lord Chancellor. In the caſe of truſtees though there are | Though there | 
not negdtive words in a deed, that they ſhall not be liable for n ee 


the afts of one another, yet "this court will not make them a deed, that 


ow for more than each has received. truſtees ſhall 
| not be liable 


„ 


- The! evurt has even gone further ; for have they all join in If they all 
' receipt for: money, it will make that truſtee liable only who Join in «76: 


 herwiſe as to executors, for there is no neceſſity for their „ . 
joining, but may act ſeverally if they think fit. a truſtee liable 


only wha re - 


But if the truſtees will bind themſelves to be liable for the +, 


otherwiſe as 
20 of each other, the court will not relieve them. r er 

ecaule t ey 
In the preſent caſe they are not bare en, but intereſted need not join: 
® creditors of James Randal, 


The firſt is a ſeveral covenant; for they 40 for themſelves 
ſeverally covenant with each other, and for the heirs, execu- 
'tors. and adminiſtrators of each other. Afterwards: in the 
 hecial covenant far carrying the agreement into execution, it 


of them doth; covenant, promiſe and agree with Thomas 
Barry and Richard Dacker, their executors, Sc. that they 
Powe pay the overplus, &c. and it was for the convenience of 
'the truſt, that- they had a joint and ſeveral. power. Another 
reaſon that makes them each liable for the other is, char this 


G7 


for one . $ 950 yet the court will pot anke them ſo for more thap each has received, 


| ipt f 
received it, for they are all obliged to join in the receipt; ney 9 . . 
| make that 


4 


Þ plainly j joint and ſeveral, for it is, they do, and: each 4 58 5 } 
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559 \ Caſes argued and determined 


is a compoſition of debts, and if good at law, unleſs fraud” 
or miſtake appears in the compoſition, there is no inſtance gf 
this court's relieving againſt it. | 


The deed, beſides, recites there were ſuits depending, and 

a demand upon the plaintiffs on account of James Randall, 

the bankrupt, and allows them to retain what they had in 

their aands, to anſwer them a compoſition of 25s. 64. in the 

pound, upon entering into the agreement and covenants in 

the deed. FSI 20 wt | 
It there be an 


| This court have been ſo ſtrict in regard to compoſitions, 
wy e that if there be an agreement to pay the compounded ſum at 
pounded ſum at à day certain, and the perſon fails of paying it at the time, 
a day certain, they will not relieve him, but he muſt pay the whole debt tg 


* N the creditor. 


pay the whole 


debt to the cre= Lord chancellor decreed the plaintiffs ſhould be charged 
ditor, for this jointly, to make good the deficiency of Joſeph Gibſon, and 
court wilt not to pay the defendants the coſts at law, and the coſts in this 
relieve. f by * 
court, ſo far as it relates to the relief ſought againſt the joint 


covenant contained in the deed of the 27th of February 1741. 


C A8 227. Banks verſus Denſhaw and others, December 0, 


1747. 


* © 


A teftator ſays A QUESTION avals in the cauſe, Whether the court 


in his will, I would ſupply the want of a ſurrender of ſome part of 
give all and 


free. Copyhold lands belonging to the father, in favour of the 
every my free- ES a ; - | 
bold and copy- Plaintiff, a younger child? The father, who was the teſtator, 


hold meſfuages having two copyhold eſtates, one of which he had ſurrendered 


de e's * to the uſe of his will, and the other he had not. 


dered the copyhold part thereof to the uſe of this my will.) He had two copyholds, one of 


which he had ſurrendered, the other not. It being clearly his intention that both ſhould pals, 


er it to the ſame uſes as were dir 


and w_ a deviſe to a younger child totally unprovided for, the court directed the heir at hu 
20 ſurre ede | 


d by the will. a 


It was argued, for ſupplying the want of the ſurrender, 
that the teſtator's intention was plain, that all his freehold 
and copyhold eſtates ſhould be ſubject to the truſt of his wil, 
under which the younger children claimed; and that the 
younger children being otherwiſe provided for, the court 
would ſupport the intention of the teſtator as to the fund for 
anſwering this, and the other charges created by the will. 


[ 586 ] On the other fide it was argued, that the teſtator's having 
£5 ſurrendered part, and thereby ſhewn that he was apprehen- 
five of the neceſſity of ſurrendering his copyhold eſtates, that 
he intended ſhould be ſubje& to his will, to the uſes of _ 


«the Tinte / Lord Chatceltor: Hardwicke. 


will, excluded any argument from intention that the whole 


ſhould paſs, and rather favcured an argument that he in- 


tended no more .ſhould paſs than he had ſurrendered; and 
the caſe of Barker verſus Barker, before Lord Hardwicke, 
was cited, where part of the teſtator's eſtate, conſiſting of 
the King of Bohemia's Head on Turnham Green, being 
copyhold, and the greateſt part thereof lying in a manor where 


the teſtator had made a ſurrender to the uſe of his will, but 


the remainder a ſmall part in another manor in which no 
ſurrender was, yet the court refuſed to ſupply a ſurrender in 


| to the eſtate. 


a ſurrender in the preſent caſe, the words of the will are as 
ſtrong as can poſſibly be to ſhew the teſtator's intention, that 
| the whole ſhould paſs; © Alſo I give all and every my free- 

« hold and copyhold meſſuages to A. and B. (having ſurren- 
6e dered the copyhold part thereof to the uſe of this my will)“ 
which, being in a bp is but in the nature of a recital, 
and as ſuch conſidered only as a miſtake, and not deſcriptive 


| unwillingly determined as I did, the words there were which 
copyhold premiſes I have ſurrendered, theſe were reſtrictive 


dered. 


Suppoſe the teſtator had in his will ſaid, whereas TI have 
ſurrendered my copyhold to the uſe of my will, now I do, 
Sc. and there had been no ſurrender, it would have been 
ſupplied in favour of younger children, legatees, or of cre- 
(itors, . 


Beſides, in the preſent caſe, the ſubſequent part of the will 
puts the matter out of all doubt as to the teſtator's intention, 
that was not ſufficiently plain before, as he thought it was, 
where the teſtator goes on, but my will is, that the ſaid copy- 


mortgage of a part thereof; now this muſt be meant the 
whole copyhold part of his eſtate, becauſe the 4ool. mort- 


dered. 


the teſtator expreſſed in his will, that the ſurrender ſhould be 
lupplied : and directed the heit at law, who was alſo the cuſ- 


tomary 


that caſe, though apparently ſo inconvenient and deſtructive 


Lord Chancellor. The court ought to ſupply the want of 


of what the teſtator intended ſhould paſs, as was the caſe in 
Barker verſus Barker, December 15, 174.3, which I very 


words, and bound the court to judge on what were ſurren- 


bold part ſhall be ſubje& to the payment of 4007. due on a 


Bage was on the part of the copyhold which was not ſurren- 


Upon the whole I am clear, on the manifeſt intention of 


551 
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532 _- e arpued and determined.” 


[ 587 ] tomary heir, to ſurrender the ſame to the fame uſes as weft 


declared by the teſtator's will, but ſuch ſurrender to be at thy 
_ coſts of the plaintiff. Ke HB | 


Carnes, Foſter verſus Vaſſall, December 17, 1747. 


Toa bill brought of has bill prayed that the defendant Vaſſall, and the repte« 


inſt the de- ; * 
ep ſentatives of the other executors of the plaintiff's father, 


executor to ac- MAY account to the plaintiff, and that he may be paid why 
count, he pleads ſhall appear to be due, and that he may be quieted in thy 


a {uit in the ; , 

court of Chan. poſſeſſion of thoſe eſtates come to him by the death of his 
cery at Jamajca, brother John. | 7 

brought againſt | 5 | | 

him by the plaintiff, with the like matter of complaint reg to the executorſhip j neither thy 
term, nor even thę year in which the ſuit was inſtituted, being ſet out for certain, there is not thy 


aver ment which couris of law and equity both require in pleas, and as it, was therefore defeftin 


in form, Lord Hardwicke over-ruled the plea, 


To this it was pleaded, that the plaintiff and the defendant 
are natives of Jamaica, where both their eſtates lie, and both 
of them being reſident there, the plaintiff, in or about 1745 
brought his bill in the court of Chancery there, againſt the 
. defendant, as one of the executors of the plaintiff's father, 
and in his bill ſets forth the like matter of complaint relating 
to the executorſhip, and gyardianſhip, and the defendant's 
management and conduct of the eſtate, and fets up the like 


claim to the eſtate, and prays the like account, and the ſime 


relief ; as are required and prayed by his preſent bill, 


To which bill in Jamaica, this defendant, in 1747, put in 


his anſwer, with the account relating to the truſt eſtate an- 
nexed ; and foon after, in Auguſt 1745, quitted Jamaica, 
for the recovery of his health, and left his attorney there, to 
manage this ſuit, and his other affairs. Iſſue was joined, and 
the ſame cauſe is ſtill depending there, 0 
The defendant refers to the record in Jamaica, as he has 
no copy of the proceedings there; and inſiſts by his plex, 
that as all the matters and things lie there, he ought not to 
be ſued for the ſame matters and things here, all the vouchers 
being in Jamaica, and the laws and cuſtoms there differ in 
many reſpects from thoſe in this kingdom; and the defend- 
ant's eſtate lying altogether in Jamaica, and liable to be fe- 
queſtered for the non-performance of any order or decree 
there, and being more than ſufficient for that purpoſe, le 
therefore pleads the bill and anſwer, and proceedings there, 
to the diſcovery and relief now ſought, 1 
ins BM Mr. 


ty the Time of Lord Chancellor Hardwicke. 553 
Mr. Willbraham, in ſupport. of the defendant's plea, cited  _. 
Sparry's caſe, in the Exchequer, 5 Co. 61. there Owen 
brought an action on the cale againſt Sparry of trover, of a 
certain quantity of cotton yarn, and ſelling it to perſons un- ( 588 ] 
known, and converſion to his own uſe; the defendant — 
| oleaded, that the plaintiff had another action on the caſe 
depending in the King's Bench for the ſame trover, and 
converſion of the ſame goods, and this ſuit is proſecuted 
pending the other: and it was reſolved by fir Roger Man- 
wood, chief baron, and the whole court of Exchequer, 
that the bill ſhould abate z for by the rule of law, a man ſhall 
not be twice vexed for one and the ſame cauſe, nemo debet 
bis vexert, fi conſtet curiæ quod fit pro una et eadem cauſa. 


He likewiſe cited Wells and his wife verſus The Earl of 
| Antrim, December 6, 1717, and Otway verſus Ramſay, 
Mich. 11 Geo. 2: in B. R. to ſhew that judgments, obtained 
in the courts here extend not to Ireland. He inſiſted, there 
is the ſame reaſon why the plantations ſhould have the ſame 
power in their courts of equity, as the courts in Ireland have. 
As to the .inconvenience charged by the bill itſelf, that the 
inyentory of the executor is filed at Jamaica, and that this — 
court cannot by any method oblige them to bring it over; 
ſuppoſe a decree ſhould be made there, all the books, papers 
ard writings are then of courſe directed to be produced, in 
order to take the account; the ſame decree may be made here, 
| and then we can only have copies of the books, &c. or there 

may be two contradictory decrees, which is the principal 

realon why the court will not allow of two ſuits for the ſame 

| matter, depending at once in two different courts. The 
court of Jamaica pays no more regard to the decrees of the 
court of England, than this, court does to the ſentences of 
foreign courts. The inconvenience of entering into it here 
being ſo great, the convenience of determining it there ſo 
apparent, he inſiſted that the-plea ought to be allowed. 


The defendant has, beſides, aſſerted in his plea, that he 
has a large fortune which is liable to be ſequeſtered there, ſo * 
that the plaintiff may have complete juſtice. 5 5 | 
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In anſwer to an objection thrown out by the plaintiff, that 
the plea is not ſupported by proper averments, and particu- 
larly, that it does not aver the ſuit in Jamaica is till depend- 
ng; Mr. Wilbraham cited Urlin verſus —— Vern. 


K EC CE Ig 


Nr 
$ 


x" a” 8 
e 


332. where the maſter of the Rolls held, that there need not |: | 
dea poſitive averment, that the former ſuit is ſtill depending, i; 


forthat is examinable by the maſter. 
44 — 


— 
wy 


4 RODS - 20” 
rr er Ke” 
Fo WR 5 
4 1 


554 Caſes argued and determined © 
L 589 ] Lord Chancellor. If this plea had been well pleaded, 1 
ore the de. might have brought on a conſiderable queſtion. The dif. 
- e u ferent courts of equity are held under the ſame crown though 
England, thougb in differentdominions, and therefore, conſidering this as a cour 
= _—__ — abroad, the point of jurifdiction is the ſame as if in Tj. 
rations, iche land; and it is certain where the proviſion is in Englan 
| bill be brought let the cauſe of ſuit ariſe in Ireland, or the plantations, if the 
here, the court pill be brought in England, as the defendant is here, the 


d i | „ 
perforam, and Courts do agere in perſonam, and may by compulſion on te 
may bycompul- perſon, and proceſs of the court, compel him to do juſtice 


ſion of the per- . . 4 8 
fon compel him Suppoſe different ſuits are brought there, and here, what i 


to do juſtice, tO be done ? Leng BEE | | | 

If. the defen- . I take it to be clear, if an action is brought in the cours 
ant does in an of King's Bench, or Common Pleas, and the defend 
ion in the 5 22 * 

rt of King's Pleads to it an action in Ireland, or the Plantations, t 
Bench or Com- could not take any notice of it, nor would it bar the juri. 


N diction of the court here. 


action in the plantations, it will not bar the juriſdiftion here. 


Though an ac- It has been determined, if an action be brought in lx. 


. duoa bas been land on a bond, and ſued to judgme 
„ land o , o judgment there, you cannot 


DB land on a bond even plead that judgment to an action in the courts here, 
and ſued to | ; 5 | 
judgment there, you cannot plead it to an action here. 


| The rule with The general rule of courts, of equity with regard to pleas, 
£ ; a arg wn is the ſame as in courts of law, but exerciſed with a more l- 
| | ly here exeici- beral diſcretion. : a Bs ; 

' ſed than at law. © ; | | rl ET. | 1 : 
Though inthe To be ſure, two ſuits for the ſame matters in the plan- 


| caſe of Wells tations and here, may be attended with inconvenience, as Mi. 
|. verfusloid Au- Wilbraham has urged ; and lord Cowper, for that reaſon, in 


3 Wells verſus Lord Antrim, went as far as he could, but | 
. I ſhould not have been of opinion myſelf, to allow the ür 
covery, lor | | : | | : 
OO... plea there, to the diſcovery. 

he ſhould not \ + nana ien . | | | 

bo mobs The plea to the juriſdiction is known here as well as 4 


that opinion, law, but it is not ſo as to pleas in abatement or bar, for tlt 
court here allow themſelves a greater latitude as to circum 
ſtances ; and in the order of lord Cowper, there is a reſervation 
for further proceedings here, if lord Antrim ſhould make | 
impracticable to proceed in Ireland. | 


[ 590 I It is ſaid here, that in or about ſuch a year, the plainti 
brought his bill in the court of Chancery of Jamaica, &. 

54 Not even the year is ſet out for certain, not fo much as tht 
term mentioned in which the ſuit was inſtituted, 2175 


U 
- 


in the Time of Lord S Hardwicke. 


th in general only, that his former bill prays the like ac: 
— 4 44 ſame relief with the olive. "This is plead- 
ing hiſtorically only, and upon his memory, without any a- 
verment or. certainty, which courts of law and equity both 
require in pleas. 85 | 


It was faid by Mr. Wilbraham, the defendant had no 
copy of the proceedings with him in England, and therefore 
could not plead it with more certainty. e 


fendant ought to have applied by motion, on this ſuggeſtion, 
for more time to plead or anſwer, but the court cannot 'by 
their rules allow this plea, as it is defective in form, and 
therefore his lordſhip over-ruled the plea. 1 
Bell verſus Read, December 17, 1765, Mr. Baron 

Clark fitting for Lord Chancellor. | 


HE plaintiff, as rector of Blunſden, in Wiltſhi 

brought his bill againſt the defendants, as occupiers E. 
lands in the pariſh, for the great and ſmall tithes, and prays 
that they may come to an account with him for the tithes 
which are due and payable to the plaintiff, and that they may 
pay to him all and ſingular his tithes and duties for the fu- 
ture, as they ſhall accrue and grow due, as long as he con- 
tinues rector there. . 


555 


But this will not make the plea at all the better, the de- . 


C43 2 229: 


In May 1743, 2 
bill was brought 


againſt che de- 


fendants ſor 
tithes; the 28th 
of April 1746, 
the cauſe was 
heard at the 
Rolls, and an 


account de- 


creed, and the 


| 8 OM defendants di- 
refted to pay what ſhould reſpectively be found due: to a ſecond bill for the ſame matter, the 
defendant pleads the firſt, and the decree, Mr. Baron Clark allowed the plea, as the defendant 


would otherwiſe be put to doubie expence, and double vexation. 


The defendants, as to ſo much of the bill as ſeeks any ac- 
count or diſcovery of the tithes arifing in Blunſden, at any 


bit his firſt bill againſt the defendants for an an account, 
ad diſcovery of the tithes ariſing in Blunſden, and by that 
bil prayed, that the defendants might pay the plaintiff the 
hull yalue of ſuch tithes with which the defendants were char- 
gable, and which ſbould appear to be due to the plaintiff, 
lalſo that the defendants might pay to the plaintiff all his 


ntinued rector of Blunſden ; and on the 28th of April 
1746, that cauſe was heard before the maſter of the Rolls, 
dit was ordered to be referred to Mr. Bennet, to take 
account of what was due to the plaintiff from the defen- 


wats, for all the tithes demanded by the plaintiff's bill, and 
58 N ö 


ime before the 28th of April 1746, plead, that before the 
pantiff exhibited his preſent bill, he did, in May 1745, ex- 


tithes for the future as they ſhould grow due, fo long as he 
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them put in their ſeveral anſwers and examinations to ien: 


an account of tithes, and the decrees of this court ; that ther 
they are directed to the time of filing the bill only, but here 


0 572 


the ſame relief and diſcovery as he ſought by his forme 


ſaid, that the ſecond bill muſt either be brought for vexatin 
merely, or proceed from ignorance, and want of knowing 
the practice of this court; for he apprehended there was 


Eaſe of the Archbiſhop of York verſus Sir Miles Stapleton 


© of Chancery, and the court of Exchequer, to be this 
that there they direct an account of tithes no further tha 


cc“ general is, where an account of tithes is decreed, that i 
einn tithes 1 | mY 
„ ſhall be carried down even to the time of the maiter's fe. 


1 e Caſes argued and determined *. \ ©: 
that they ſhould pay him what ſhould reſpectively be fou 
due from each of theme... 
And in purſuance of the decree the plaintiff has left vit 
the miſter, three diſtinct charges againſt the three ſeveral d. 
fendants, and examined witneſſes in order to fupport his 
charges, and alſo exhibited interrogatories' before the maſty 
for the examination of the defendants, who have each 


terrogatories, 


And, in regard the plaintiff is by his preſent bill ſeeking 


bill, and as is already provided for him by the decree, 2. 
cording to the uſage of this court in cafes of this nature, the 
defendants do therefore plead the former bill, anſwers, de. 
cree, '&c. in bar to ſo much, and ſuch part of the plaintif' 
cl NUR 5 -4E- = | 


Mr. Tracy Atkyns, in ſupport of the defendants pea, 


material difference between the decrees of the Exchequer fa 


to the time of the maſter's report. 


That lord Chancellor ſeemed to be of this opinion in the 


and others, February 21, 1740 ; That was a bill brought 
for an account of tithes, and to eſtabliſh the cuſtom of 
ce ſetting out corn in ſtacks ; his lordſhip directed an iſſue to 
* try the cuſtom, and ſaid, though it will be time enoupi 
© to ſearch for precedents as to the manner of directing the 
c account, when the cauſe comes back after trial, yet he took 
5 the difference between the courſe of proceeding in the cout 


< the bringing of the bill, but here the rule of the court i 


« port, and not to the filing of the bill only.” 


Mr. Tracy Atkyns obſerved further, that the rule 1s the 
ſame in ſimilar caſes, where the account is to be taten, and 
that in the caſe of Bulſtrode verſus Bradley, Michaelms 
Term 1747, lord Chancellor was pleaſed to ſay, "any 


in the Time of Lord Chancellor Hardwicke. 357 
e conſtant practice of the court, in decrees againſt a mort- © 
e pagee upon a bill for redemption, or againſt any executor 
« to account, to direct it without future words; and yet if 
the perſon decreed to account, receive any thing ſubſe- 
« quent to the decree, it is inquirable before the maſter 
6 equally with ſums received before the decree.” | 


That if this be the practice, the plaintiff, by the decree in 
the firſt cauſe, may carry the account full as far under the 
firſt ſuit, as he can under the ſecond, and conſequently the 
jaſt is multiplying ſuits unneceffarily, without any advantage 
to the plaintiff, or anſwering any end, but what he has 
already, or might have obtained under the former decree. 
Mr. Baron Clark. The defendants plea of a former ſuit 
depending for the ſame matter ought to be allowed, or 
otherwiſe the defendant may be put to double expence, and 
double vexation, as poſſibly if the ſecond cauſe was to pra- 
ceed, the decree may be different from the decree in the for- 
mer ſuit, WED | 5 e 
As to the difference in practice between the two courts, Decrees for ac- 
the Exchequer, and Chancery, it is undoubtedly ſuch as has _ of —_ 
been infiſted on by the defendants council, and in decrees CT He 
for account of tithes in the court of Chancery, they are not general, to ac- 
drawn up differently from decrees to account in other mat- count for all 


| 8 that are due, 
ters, but are general, to account for all tithes that are due, „ithout ſpecify- 


without ſpecifying any particular time charged in the bill, ing any particu- 


lar period, or 


or limiting the account to any certain determinate time. U thi as 


5 teas ke 1: ö 1 . count to a cer- 
i And, as according to the practice of this court, All. -6=",;o determine 
count for tithes may be carried on as long as the ſuit is de- time. E 


jg between the parties ; it would be vexatious if the 
3 ſhould be allowed to proceed in a ſecond bill for the 
ame individual tithes ; I ought therefore to allow the plea as 
to the particular period of time covered by it, the 28th of 
April 1746, the time when the cauſe was heard and decree 
made: and it was allowed accordingly. 3 


Barnſley verſus Powell, December 18, 1747. The 3 
J „ 


A COMMISSION to examine witneſſes in the cauſe iſ- e 
—_ þ | If a commiſſion 
>> ſued in Auguſt, was executed in September, and con- be taken out in 
lnued till the 20th of October; an application was made by me 2 
the defendant the beginning of Michaelmas Term, for a new 8333 
commiſſion, which was offered to him by the plaintiff of it does not ex- 
terms, but was rejected. 5 
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be continued in And now the defendant having lain by till the laſt ſea] av | 


jon th : 8 
Whole of the Michaelmas Term, and after the cauſe is ſet down to be 


next term, to heard, moves that a new commiſſion may be granted, and 
the laſt return. that he may be at liberty to exhibit interrogatories, and that 
publication may be enlarged to fix weeks. 50 


Lord Chancellor. I am willing to let the defendant haye 


an opportunity of exarnining, that there may be no imputation 
of hardſhip. 8 


It is ſworn by the defendant's affidavits, that the com. 


miſſion was cloſed without Manſell Powell, or his ſolicitor 


knowing it. 


Buy the rule of the court, the plaintiff is firſt intitled to ſue 
out the commiſſion, and if the defendant has an opportunity 
of examining his witneſſes, he is not intitled to a new com 
_ miſſion ; indeed, if the plaintiff neglects to ſue it out, it may 
be done ex parte defendentis. a 


The evidence of the defendant does not come up to his 

being hindered in examining his witneſſes ; but, however,! 
am inclined, as far as I can, without manifeſt injuſtice, to let 
in the defendant to examine witneſſes. 1 

The plaintiff's commiſſioners were under a miſtakt in 
cloſing the examination the 23d of October, for if a com- 
miſſion in England be taken out in the vacation; and has not 
a certain return, but only ine dilatione, it does not expire the 
firſt day of the following term, but may be continued in ex- 
ecution the whole of the next term to the laſt return, and the 
defendant ſhould have applied to have enlarged publication til 
the laſt day of the term; but notwithſtanding his lordſhip di- 
reed a new commiſſion to be returned by the laſt day of 
Hilary Term, and publication enlarged to the firſt ſeal after 


[ 594 J The next matter is, whether the defendant may be at l- 
*=* berty to exhibit new interrogatories, 


After the depo- It is very dangerous to ſuffer additional interrogatories to 
fitions have make out new circumſtances after the depoſitions have been 
1 _— ſeen under the former commiſſion ; and the court, belides, 
| miſſion, the expects all the defendants ſhould join in the application for 
court will not new interrogatories ; and therefore all the order I ſhall make in 
eee the preſent caſe is, that the defendant Powell be at liberty to 
to be exhibited exhibit additional interrogatories to the competency or credit 
vader a ne only of fir Humphrey Howarth already examined for the pay: 
' | - 9 


in the Time of Lord Chancellor Hardwicke. 559 
Ulf, and alſo to prove exhibits, and like: viſe to be at liberty to one, but con- 


ned the defen · 
ant to the 
promy exhi- 

8 | 2 | its and croſs. 
examining a perſon already examined for the plaintiff, but not to examine any new witneſſes, 


croſs-examine fir Humphrey Howarth, but not toexamine any - 
new witneſſes. Ft; 


Hawkins verſus Crook, December 21, 1747. 231 


| COMMISSION of ſequeſtration iſſued in 1728, againſt Where a ſe- 
A the defendant, for want of an anſwer; Mr. Vaughan, queſtration 17. 
who was employed in the cauſe as ſolicitor for the plaintiff, k racer 
made his own ſon commiſſioner, who now applies by petition with the death 
to the court for an order upon the plaintiff, to pay him his of the perſon, | 


| but if for non- 
fees as A ſequeſtrator . performance of 


Lord Chancellor. It does not appear he has made any de- . 
mand in nineteen years, though the perſon againſt whom the party does not 
ſequeſtration iſſued died as long ago as 17343 neither does it determine . 
appear what goods were ſequeſtered, nor has any return ever 

been made, during all this time, of what was ſequeſtered, and 

though he delivered over the goods in 1730, he made no 
demand. 5 


If the plaintiff ſhould ever call for an account of the goods 
ſequeſtered, then the petitioner might ſet off for his fees, 
provided he has made a return from time to time of what 
he has ſeized under the ſequeſtration. The petition was diſ- 
miſſed, 555 . | . 
VN. B. His lordſhip faid a ſequeſtration, that iſſues as a 
meſne proceſs of the court, falls with the death of the perſon, 


but where it iſſues for non-performance of a decree, the death 
of the party does not determine it. | 1 8 


Smith verſus Wilmer and others, December 22, [ 595 


1747. a | CASE 232. 

1 the month of April laſt, at the inſtance of Alexander After original 
Smith, the defendants underwrote the ſum of 1001. on the 2 * po 

goods to be loaden on board the Ghent packed, on a voyage of this cour 


; ; of this court, 
trom Dort to London, and in the voyage ſhe foundered, and they were alter- 


ſunk with all her cargo ; the defendants believing the ſhip was ed and amended 


N l ith the leave 
unfairly loſt, refuſed to pay the ſum inſured ; wherepon Mr. of the curfuor 


Cracraft, attorney for Smith, cauſed eleven ſpecial original by the plaimiff's 


Wits to iſſue out of Chancery againſt the defendants, return- ef N 
ble in the of King's Bench d hayi FAG | then relealed 3 
ae in the court o ing's Bench, and having ſued out the the defendant 


ame number of capiaſſes ad reſpondendum, returnable in applies to ſuper- 


ichaelmas Term, held the defendants to ſpecial bail there- 3 bee 


on, the raſures made 
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bn, them after, on, and on the roth of November delivered three declarj', 
ed” As the ons againſt the defendants, and demanded pleas ; and on the 
miſtakes were th of November the defendants attorney having demanded 
meggly feral oyer, anda copy of the ſeveral writs, Lilliot, who is clerk to 
grounds 10 fa. Cracraft, brought to their attorney on the 20th of Novem. 
perſede them, ber the three originals, and copies thereof, who diſcovered 
e eee * they had been altered in ſeveral places after they had paſſed 
| declared it to the ſeal of this court; for upon examining the copies with 
bebe courſe of 4 writs, he found there were ſeveral interlineations, raſures 

cir en and writings upon raſures newly made in the writs them. 
M6 Oc. ſelves, and the defendants apprehending that the alterations 
of miſtakes in were made by Lilliot under the direction of Cracraft, applied 
making Ow, by petition to the court, that the ſeveral original writs may be 
from the preci- brought here for lord chancellor's inſpection, to make ſuch 
pe, they direct order as he ſhould think proper, and that they might have 


the plaintiff's at- s a | . | 
toiney to ſet their coſts they have been put to on this account. 


them right, . It appeared by the affidavit of Lilliot, that three præcipet 
takes do not al- agreeable to the declarations delivered to the defendants at- 
Fett the ſub- torney, were left with Mr. Buxton the curſitor, in order 
Rance of the for him to make out the original writs conformable thereto, 


8425 and that Lilliot afterwards went to Mr. Richard Floyer, who 


aſked him for them, who delivered them to him, and told 

him that Mr. Buxton had not time to examine the writs, and 

that if there were any miſtakes in any of them, that Lilliot 

himſelf might alter and make them agreeable to the præcipet; 

that upon comparing and examining-them with the draughts 

of the declarations, he found ſeveral miſtakes, and particu- 

tarly in ſeveral places where the policy of inſurance was re- 

cited, ſome words were contracted, and wrote ſhort, which 

were written at length both in the declarations and precipes 

and admits he did, by the permiſſion and direction of Floyer, 

make ſeveral alterations in the writs, in order to make them 
agreeable to the præcipes, before oyer and copies thereof vert 

+» delivered ta the defendants attorney; but there being ſome 
fk 596 ] few miſtakes overlooked after ſuch alterations made, when the 
we original writs were read over with the copies, (delivered to 


+ defendants attorney) he rectified the ſame after oyer, and co- | 


pies delivered, on the day they were ſo delivered; and that 
the miſtakes were intirely owing to the curſitor's clerk who 
ingroſſed the writs without examining the ſame with the pre- 


cipes, and that Lilliot, after he had made all the alterations it 


the original writs, went on the 2oth of November to Mr. 


. Buxton the curſitor, and acquainted him with it, who 2p; 


pro 


acts as deputy philizer of the court of King's Bench, and 


S. =, S SS . Aa wS- 
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proved of it, and the writs were on that day left with the 
eurſitor to be reſealed, and were accordingly reſealed the next 
day, and are now agreeable to the declarations and to the præ- 
eipes left with the curſittr, and that this was the true and 
only reaſon why he altered the ſame, and that there is no 
alteration in the return thereof, | 


| Lord Changellor. I haye great doubt whether I can pro- ww an vri. 
perly enter into this matter, for though where an original fn eee 
writ iſſues out of this court, and is altered and eraſed, I might is altered, this 
before the return, and while it is in trunſitu, have the cog - court before the 
iſance, yet after it is returned, it i r 
niſance, y | eturned, it is a record of the law Ligne; 
court. | | doubtful if they 


| EY, vs. 8 | hes as : have the return, 
Mr. attorney-general, council for the petitioners, cited Vide ante 362. 


the caſe of the Weavers Company qui tam verſus Hayward, 
June 12, 1746, after which was a proſecution on the callico 
act, and held there, that altering the original writ after it had 
been ſealed, was deſtroying the writ, and it was ordered to be 
ſuperſeded with coſts, | 


In the preſent caſe the writ was altered after the return, and 
reſealed after oyer had been prayed. 


The copies of the writs were given to the petitioners attor- 
ney by the plaintiffs as they ſtood originally, and thereupon 
the defendants made application to Mr. Jaſtice Wright to 
make the declarations agreeable to the original writs, and af- 
terwards for the like purpoſe to the court of King's Bench, 
who refuſed to do any thing in it, as it was a matter for the 
animadverſion of this court. £ v7 


The preſent application therefore is to your lordſhip, to ſu- 
perſede the writs on accorfnt of the raſures and alterations 
made in them after their being ſealed, and the queſtion is, 
Whether the plaintiffs attorney can alter it? or if it is not a 
fort of forgery upon the great ſeal, for the former writs had 
been made uſe of, returned by the (ſheriff, and declarations 
delivered purſuant to them, and as there are no double ſtamps 
upon them, fall exactly within the caſe of the Weavers Com- 
pany ver/xs Hayward, for it is plainly a fraud upon the ſtamp 
act; they have beſides not only raſed them once to make 
them tally with the declaration, but amended them a ſecond 
ume, and all the alterations are before the reſealing. 


Mr. Cox of the ſame ſide ſaid, after uſe has been made of E 597 1 
| writ, it is a record of the court, and cannot be varied or + 9 3 
tered. 11 ; 5 


Vox. III. 4B „ 
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c.aaſes argued and determined 


Mr. Brown, council for the plaintiff at law, fald, it ig 


very well known that where ſpecial capiaſſes are ſued out, the 


originals are not taken out till ſome time afterwards ; the 
prectpe? have never been altered, but only the originals made 
agreeable to them, and though the defendants put in a ſham 


plea at firſt, they have retracted it, and have pleaded the ge. 


neral iſſue ſince. 
It is inſiſted the writs ou 


ght to ks ſuperſeded, becauſe they 


had been altered after they had iſſued from the great ſeal; 


now nothing is more frequent than altering writs in things 
which are not material ; and the revenue 1s not at all de. 
frauded, becauſe it is the capiaſſes only that are ſtamped; 


- 


the caſe cited therefore differs from the parent, becauſe here 


the revenue cannot ſuffer. 


_ pleaded now the general 1 


Any alterations that vary the t:/te, or the return, or fle 
ſubſtance of the writ, are not allowable ; but an alteration 


may be made in immaterial parts, becauſe that does not yary 
it in ſubſtance. „ 


In the Weavers Company verſus Hayward, the alteration 
was thus; the attorney who took out the writ, left the old 
teſte, and inlarged the return, which gave a new cauſe of 
action, and that the court would not endure ; here nothing 
more has been done than only rectify ing ſome verbal miſtakes, 
owing to the negligence of the curſitor's clerk. 


T he originals are conſidered merely as things of form, for 
they have been taken out even after a warrant for entering up 
of judgment, and the return of them is indorſed by the at- 
torney as a thing of courſe, and never come into the hands 
of the ſheriff, - 


It is faid the defendants might have taken advantage of it 
by pleading in abatement; but if they had, the court would 


have aſſiſted the plaintiff in rectifying theſe variances between 


the originals. and the captaſſes ; but as the defendants have 
ue, they ſhall not be allowed to 
take advantage of a mere miſtake in form to ſuperſede a vfl. 


Mr. Buxton and Mr. Whitehead, two of the curſitors at 


tending, lord chancellor aſked them, What the practice d 


the office 1s, where there are original writs. 1 


Mr. Buxton ſaid in things that are not material, as cles 
are liable to miſtakes, they have in an hundred inſtances d- 
rected the attorney's clerk to ſet it right. 


| ( Lord Chancellor. Suppoſe an original writ is made out to 
warrant a ſpecial capias, and the attorney's clerk has altered 
the original writ to make it conformable to the præcipe, has 


this been juſtified ? 


M. 


„% „ WGwWxCc tao n r hs, 


in the Time of Lord anceliur Hardwicke. 


miſtakes, and even where a word has been left out, it has 


: . 


been uſual to ſupply it, and reſeal it. 


In the preſent caſe the word enure was altered to endure 
and the word detainment to determinatus. | 


Lord Chancellor. The præcipe left with the filazer, is 
the warrant to the curſitor to make out the original, for the 
præcipe is tranſmitted by him to the curſitor, and in the no- 
tion of law precedes the capias, though in practice it is not 
made out till afterwards. 
made to me, I apprehended it had been an extraordinary be- 
haviour in the plaintiff and his attorney, and that they had 


it to be refealed. | | 


ſealing can alter it without bringing it to be reſealed, or if it is 
ſuch a miſtake as is warranted to be amended by the curſitor, 
yet it ſhould be brought to be reſealed. But at the hearin 
| it turns out not to be an alteration by the attorney himſelf, 
but by the curſitor, and the writ ſent by him to be reſealed. 


| The queſtion is, Whether this is irregular or not? a great 
many conſiderations ariſe, and ſome of a pretty nice nature: 
Firſt, Whether it is in the power of this court now to ſuper- 

ede the writs ? ET 5 0 | 


If the writs had been altered after the return was out, and 
proceſs had iſſued upon them, and filed in the court of King's 
Bench without having them reſealed, I ſhould not have med- 
ded with them, but it would have been under the cognifance 
of that court, who might Have ſet right a miſtake where there 
was ah effacing of an original, and reſtored the writs as they 
were before. ” | STE 


them reſealed, it is under the cognifance of the Judges there, and this court 


| with them | F 


The ſecond conſideration will be, What is the nature and 
foundation of original writs ? To be ſure they were com- 
miſſional to courts of common law, for without an original 
none of theſe courts had a commiſſion to hold plea ; and a 
judgment where there is no original is vod, unleſs by reaſon 
of privilege ; as in the court of King's Bench, where the 
defendant is brought there by bill of Middleſex, then he is in 
the cuftody of the marſhal, and a priſoner to the court at the 


ime, and conſequently they have a privilege to retain him in 
t court, ah 


4B 2 


Mr. Whitehead ſaid, he always apprehended that in literal 


When this application was firſt 


That would have been unwarrantable, for nobody after 


In 


taken upon them to alter an original writ, without bringing 


No perſon af- 
ter an original 
wit is ſesled 
can alter it. 
without 
bringing it to 
be reſealed. 


If writs are 
altered after 
the return is 
out, and pro. 
ceſs iſſued 
upon them 
and fled in 
the court of 
King's Bench 


without having 


will not meddle 


[ 599 ] 
Original wrus 
were at firſt 
commiſſional 
to the courts 
of common 


law, for with- 


out an origi- 
nal none of 
thoſe courts 
had any pnawer 
to hold a plea ; 


and a judgment 


where there 
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was no original 


was void ; and 
all the juriſdic- 
tion the courts 
of common 
law have now 
is upon a pre- 
ſumption of 
privilege. 


Though in 


udgment of 
13 the ori- 

inal is ſup- 
ks to be 
taken out be- 


fore the capias, 
yet where the 


plaintiff has 
obtained a 


verdict he need 


not ſue it out, 
for the ſtatutes 
of jeofails cure 
the want of it, 


[ 600] 


all this is varied by practice and modern uſage ; for thouph 


are amendable) and then there is no occaſion to reſeal them, 


tification of the court by reſealing it. 


Caſes argued and determined 
In the Common Pleas they proceed in the nature of a de. 
claration by the by. | N 


_— 


In the court of Exchequer they proceed upon a ſuppoſition 
that defendant is debitor Domini Regis, ſo that the juriſdiction 
the courts of the common law have, is upon a preſumption 
of privilege, unleſs it is by original writ. 


Where the party proceeds upon a ſpecial eapiar, and takes 
out an original writ to warrant it, the plaintiff has this be. 
nefit, that the defendant muſt plead without imparlance : by 


the ſpecial capias is founded on the original, and ſuppoſes an 
original taken out firſt, yet it is otherwiſe in practice; and 
where they proceed upon a latitat in the court of Kin 
Bench, or clauſum fregit in the court of Common Plex 
Per will commit an attorney for praying cyer of an original; 
an 


where the plaintiff obtains a verdict, he need not ſue / 


out an original, for the ſtatutes of jeofails cure the want of 
it; and yet in judgment of law the original is ſuppoſed to he 
taken out before the capzas. N 


I only mention this, to ſhew how by the modern prallt 
it is grown into mere matter of form. 5 
The complaint before me is, that this original after it had 
iſſued under the ſeal of the court has been altered and 
amended, and then reſealed, which it is inſiſted ought not to 


have been done. 


The curſitors, Mr. Buxton and Mr. Whitehead, have 
certified in court that it is the courſe of their office, whenever 
a curſitor's clerk is guilty of a miſtake in making out the 
original variant from the præcipe, (which is the curſitor's 
warrant for the original), on the plaintiff's attorney ſhewing 
the miſtakes, to direct them to be ſet right, if they are only 
literal or verbal miſtakes, without affecting the ſubſtance of 
the writ, - | | 


This is a very reaſonable alteration, for it is not the mi- 


take of the party, but vitium clerici; if the alteration wen 


to vary it in ſubſtance, that would not be juſtified ; but if | 
was to alter this practice in the office, the plaintiff mul 
make a motion to amend the writs, (for undoubtedly they 


for this court can certainly alter writs iſſuing from hence; 
but where the officer alters it, it is neceſſary to have the f. 


A 


in the Time of Lord Chancellor Hardwicke. 


As it would put the parties to a great expence to alter it, 1 
hall not ſet aſide the practice of the curſitor's office, pro- 
vided they do not exerciſe this power any further than they 
have hitherto done. HER wa! 


It has been ſaid, this ought not to be done after the writs 
are made uſe of; the uſe that has been made of them in this 
caſe is, the writs are returned, and oyer delivered to defen- 


dant's attorney. 


by the attorney for the plaintiff, that there is nothing in ou 
bailrwick by which the deſendant can be attached. 


Whether true or falſe, the defendant cannot be hurt by it 


| theſe alterations. 


which ſhews theſe things are gone into mere matter of form, 
and therefore this will not prevent the curſitor from making 


r 


563 


It is manifeſt this return is mere form, for though made The return o 
n the ſheriff's name, it never goes to him, but is indorſed the original 


is mere lorm, 
for though 
made in the 


ſheriff's name, 


3 


It is juſt as much a form as the curſitor's indorſing on the 


| writ pledges 10 proſecute ; the next conſideration IS, as to which the des 


it never goes 
to him, but 
indorſed by 
the plaintiff's 
attorney, 

there is no-— 
thing in our 
bailiwick by 


giving oyer; this is a tranſaction which paſſes in the court of fendant eu 


of it. 


Suppoſe after oyer given the plaintiff had come to this 
court and ſhewn a variance between the writ and præcipe, 
the court would have directed it to be ſet right, therefore this 
i not ſuch a uſe of the writ as the law calls making uſe of it; court, and 


what the law conſiders as a uſe of it is, a ſervice of the copy 


of the writ on the defendant, to appear; which was done in 
the caſe of the Weavers Company verſus Hayward; the pre- 


ſent is not any ſuch uſe of the writ at law. 


I will conſider the precedent next, the Weavers Company 


verſus Hayward. 


What induced me to ſuperſede the writ there was, F ſt, 


King's Bench, and therefore the curſitors can know nothing be attached. 


If after oyer 
given the 


plaintiff had 


come into this 


ſhewn a va» 
riance be- 
tween the 
writ and præ- 
cipe, the court 
would have 
directed it to 
be ſet right. 


That it ought to have been ſtamped, for it had been altered in 
the return without being ſtamped anew; and if once it has 
been made uſe of, the act of parliament relating to the ſtamps 
requires it to be new ſtamped, or otherwiſe it cannot be re- 


ſealed, | 


Secondly, It was a popular action by a common informer 
on the callico act, and the time limited for bringing the ac- 
uon upon the ſtatute had been expired; and as the alteration 
of the writ was erroneous, and could not be ſerved again, be- 
cul the return was out, they therefore reſealed the writ, but 


kt the old teſte ſtand, {that being within the time limited b 
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566 3 Caſes argued and determined 


the ſtatute,) ſo that it was a ſcheme and contrivance met 
to carry on the proſecution after the time was expired, | 
the preſent caſe there is no ground to ſuperſede the writs, 1 
therefore all I could do would be to reſtore them as they wa 
before. oh ape vi | | 


It has been objected, they are ſo fixed by giving oyer, thy 
J ought not to reſtore them; but ſuppoſe L ſhould determin 
the curſitor has done wrong, and alter them, if the pla 
was afterwards to move me to ſet them right, I am boundy 
do it, for it is merely a vitium clerici, and the party is nat 
be hurt by it. What a circuity is this? that I ſhould cong 

5 | the curſitor, in order to bring on a motion of the partyh 

5 amend the writs. | | 


 - | | The next conſideration is, what the defendants have done 
4 to wave this irregularity ; and they certainly have gone a g00 
* 8 Way towards it. 5 | 


The defendant's - The oyer was on the 16th of November, ſo that the d. 
attorney ſhould fendant's attorney ſaw at that time the variance between th 
8 original and declaration, therefore he ſhould have pleaded il: 
tween the ori · Variances in abatement, inſtead of that he pleads outlawry i 
ginal and the bar; (for a plea of outlawry may be pleaded either in diſabi. 
declaration in 


abatement, but lity of the perſon or in bar) and upon the 28th of November 


Inſtead of that pleaded the general iflue. 
he pleaded out- 


Jawry in bar, To be ſure this is a waver, and he ſhould have applied to 
_ _ the court before by petition, complaining of this trarſaQion, 
ue, this is a for he had all that time to do it in, between the 16th and 28th 
waver of the ir- of November, and yet does not think proper to apply till the 


OS + 17th of December. 


| Beſides, what advantage can it be to the defendants to te- 
ſtore them, for the court of King's Bench cannot ſtay the 
proceedings in the ſuit, either for want of an original, or a 
account of a faulty original; for if the plaintiff has a verdid, 
that cures the want of it, and therefore they cannot ſtay ti 
proceedings. e 


And by a new act of parliament made 5 Geo. 1. ch. 13 

Lord King's act, even an error in ſubſtance 1s cured after ver- 

dict; for the words are, that where any verdict hath been, 

or ſhall be given in any action, ſuit, bill, plaint or demand, 

s in any of his Majeſty's courts of record at Weſtminſter, 0 

L 602 |] © any other court of record within England or Wales, the 

5 judgment thereupon ſhall not be ſtaid or reverſed for an) 

defect or fault either in form or ſubſtance in any bill, or X 
ns : origin 


in the Time of Lord Chancelbr Hardwicke. 


wriginal or judicial, or for any variance in ſuch writs Fron 
the declaration, or other proceedings.“ | 


* 


Upon the whole, it would be a moſt fruitleſs thing to ſu- 
erſede theſe writs and put the parties to an expence of a fur- 
her application; and therefore as to that I ſhall diſmiſs the 
tition ; but as the plaintiff has put the defendants to the 
pence of oyer, he ought to pay the defendants the coſts he 


fKing's Bench, and likewiſe the cofts of this application ; 
nd his lordſhip ordered accordingly. | | 


\t the Second Seal before Hilary Term 1747, 
| Mr, Baron Clark fitting for Lord Chancellor. 


x MOTION was made to diſcharge an order of the 
E maſter of the Rolls, to refer two bills brought by diffe- 


ertify which ſuit would be moſt for the benefit of the 
editors. f ah 3 1 


lepending only, where a number of creditors are concerned. | 


Mr. Price had by will appointed truſtees over a particular 
und, for the payment of ſuch of his creditors by mortgage, 
ond, account, or otherwiſe, as were comprized in a ſche- 


Three of theſe creditors, in behalf of themſelves and 
ners, bring a bill to carry the truſts. of this will into ex- 
=_ | „„ 


The reſt of the ſchedule creditors objecting to the framing of 
bis bill, and ſuſpecting colluſion between the plaintiffs and 
te relations of Mr. Price the teſtator, who claimed annuities 
nder his will, brought a ſecond bill in behalf of themſelves 
und all the ſchedule creditors, for the ſame purpoſe, and at a 


be Rolls. 


Mr. Baron Clark. Suppoſe both theſe bills ſhould come 
da hearing, and the firſt ſhould appear to be by colluſion, as 
bſuggeſted, it would then clearly be diſmiſſed with coſts. It 
8 allowed this is the firſt order that has ever been made of 
lie kind, I fee no difference between this caſe of truſt credi- 


2s put them to of craving oyer of original writs in the court 


ill to carry the truſts of the will into execution; the reſt of the creditors brou 
or the ſame purpoſe, and obtained an order at the Rolls that both bills might be referred to a 
lter- to certify which would be molt for the creditors benefit, Mr, Baron Clark diſcharged. 
he order, being of opinion, it has never been reduced to general rule, that one bill ſhould be 


Kule annexed to the will. CE, 5 


mer ſeal obtained this order ex parte from the maſter of 


tors, 
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CASE 233. 


Three creditors, 
; who were with. 
ent creditors of one Mr, Price deceaſed, to a maſter, to in the terms of 
| a truſt created 
by a will for the 
payment of 
debts, bring a 
ght a ſecond bill 
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368 .-  ' Caſes argued and determined 
{ 603 ] tors, and where all happen to be ſimple contract credity 
the latter may certainly bring different bills. How would de 
two cauſes be in a different ſtate after the maſter's report, thy 
it is in now, for it is agreed by council on both ſides, thy j 
the maſter ſhould report the ſecond, the moſt proper bill, iet 
the court would not preclude the plaintiffs in the firſt fro 
going on, if they thought fit, nor could the maſter's repot 
be made uſe of at the hearing, as evidence of the impropri 
of the firſt. And if the court ſhould be of opinion that juſi, 
may be obtained on the firſt, they will not take into the 
conſideration, whether it is in every reſpec as properly fran 
as the ſecond bill. It has never been reduced to a gener 
rule, nor ever can, that one bill ſhould be depending onh, 
where there is a number of creditors eoncerned. If the ff 

bill is fa colluſive, as that the maſter muſt ſee it on the fx 


Y of it, there can be no harm to the plaintiff in the ſecond, u 
let it proceed, becauſe then the court will ſee it in the fans 
light, and, as I faid before, diſmiſs it with coſts, and conſe. 
quently will not leſſen the fund for payment of debts, which 
is the principal argument that has been uſed by the plaintiff 
| in the ſecond bill. „ | A 
Where there As to the caſe mentioned of infants, where there are two WW 
. ſuits. ſuits brought by different prochein amies, and a reference toa bi 
brodght by dif- f | n 
ferent prochein Maſter to certify which is the propereſt, there the court is their hi 
KmIes, the court guardian, and will take care what is done for their benefit, and b 
= ders — therefore is a very different caſe from the preſent. jay 


| 205 Tee I do not find there has ever been ſuch an order made as 5 
2s guardian of now moved to be diſcharged, and would rather tend to create Wi ce 
— _— expence than to ſave it; and as the maſter of the Rolls made 
is done ſhall be the order merely ex parte, now it 1s controverted, I muſt be 

for their bene» determined by my own judgment, and for the reaſons I hae 


fits given, am of opinion it ought to be diſcharged, 
| Cazr 234 Fotherby verſus Pate, February 9, 1747. 
H E queſtion was, whether Mrs. Pate, who was an 20. 


aA d 1 it - a | » . « = 
ey Jars ws 1 miniſtratrix durante minore ætate of an executor, can be 
nore =tate, is in à competent witneſs after her adminiſtration is determined, 


general a com- 


Petent witneſs The adminiſtration determined in 1744, and the bill ws 
after the admi- : 


piſtration is de. hrouglu in 1745. e f 
18 * Lord Chancellor ordered the charges in the bill 3. Mrs, 
- Pate to be read, which were to this effect, that ſbe had pe 
ſefſed the perſonal eſtate of the teſtatar, which hath hitherit 
been got in, and hath not accounted or delivered it over. 
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in the Time of Lord Chancellor Hardwicke. 669 


In the joint anſwer of the executor and adminiſtratrix, they 
admit they received more than ſufficient to pay the teſtator's 
debts and legacies ; and though _y not jn expreſs words 
ſubmit to account, yet in caſe the plaintiffs is a juſt demand, 
the ſubmit to pay. | DEW ATW BY 
The general queſtion depends upon two particular ones. 
Firſt, Whether ſhe may in general be examined? Secondly, 
Whether under particular circumſtances the may? As to 
the firſt, I do not remember this point to have come before 
the court, but am of opinion, taking it as a general queſtion, 
ſhe may. The diſtinction, to be ſure, is very well known, 
between an executor in truſt, and a truitee, : 


A truſtee, though he has the legal eſtate, is confidered as A truſtee is con- 
having no intereſt at all in this court, and is examined by or- Ker 
ders every day; but a perſon, executor in truſt, or admini- no iatereſt at af, 
ſtrator in truſt, has been determined not to be capable of be- and is examined 
ing examined; poſſibly the reaſons of the difference are pre 3 

nice, and it is very difficult to find Out any real or ſolid foun- ecutor or admi- 

dation for it; but I take the ground to be, he is conſidered ſtrator in ay 
| as repreſenting the teſtator's eſtate, and is anſwerable for de- e * 
vaſtavits, g. and that may give an improper bias to his mind; capable of be- 
for as the law conſiders him as owner of the eſtate, the poſſi- be e 

bility of male adminittration has induced this court to reject this SiftinQion 
him as a witneſs. | Y 


is, that an exc- 
3 ; TE 55 1 Cutor 18 anſwer- 
able for devaſlavits, &c. which may give an improper bias to his mind, and the poſhbility of 
male adminiſtration has induced this court to rejeR him as a witneſs. © = 


But the caſe of an adminiſtrator durante minore ætate is An adminiſtra- 
certainly different; it is true, he repreſents the teſtator whilſt 2" COIL 20” 
tus adminiſtration ſubſiſts, but when determined, has nothing not fue, nor can 
| more to do; ſuch adminiſtrator cannot ſue, that is certain, he be called to 

nor cannot be called to an account, but by the executor, and d ent but 
whatever he may do during his adminiſtration, is not an- and he is not 
lwerable to any other perſon, and if an action at law ſhould anſwerable 10 
be brought againſt the executor, he might be introduced as an {,, 1 


; ſon for what- 

. WY evidence for the executor. - ever he may do 

| 0 | during his. ad- 
miniſtration. 


It is hard to fay, taking it on the general eſtio | 1 
offs p. | ie g queſtion, that 5 
ſuch a perſon ſhould be allowed to be examined At law, and 1. 605 ] 

not in this court, for here it goes further in ſome inſtances law ſhould be 

than they do, by ſuffering truſtees to be examined, ang bieugnt 


| 3 : | r yu J Z 
* will in this reſpect ſhut out light they let in at guy 2 pc 


miniſtrator may 
. | 5 | | de iutroduced 
2 witneſs for him, and if ſo, it would be hard tg ſay he may not be examined in equity. 


Vor. III. 7 This 


day; but an ex, 


nore ætate can- 


by the executor, 


8 
„ IE ELantes 


ꝛction at 
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$70 (̃laſes arpned and determined © 
He is very lit- ' This adminiſtrator is little more than a perſon appoint 
derlon appoint- 4d colligentium bond, or an adminiſtrator pendente lite, an 
perſon appoint- ot r : e Nei 
ed ad colligen- theſe are always admitted as witneſſes. 

dum bona, oer | 1 | 

adminiſtrator pendente lite, who are always admitted as witneſſes. 


After ſuch ad- After he has poſſeſſed himſelf of effects, if you bring hin 
miniftrator has "IE PI WF. 1% mth act 1 | ; py 
"Need him. before the court without the executor, he may demur fg 
ſelf of effects, if that cauſe, but as this court will allow you to follow x. 
brought before ſets into any hands, if you will by proper charges ſhew he 
the court with- 1. : 1 | | 
out the execus has not accounted to his executor but fraudulently, and by 
tor, he may de- colluſion detains any part, there is no doubt but you mi 
mur for that maintain ſuch a. bill againſt an adminiſtrator durant 


ſe. "HAS 
Yonge minore &tate. 


As to the ſecond queſtion, Whether under particular cy: 

cumftances he may be examined? I think he may, but n 

of opinion that there are not ſuch circumſtances in this cat 

as will intitle her to be examined, for it is charged by th. 

bill; that ſhe has not accounted, and delivered over the if. 

| ſets received by her to the executor. That charge alone vil 

not be {ſufficient ; but then in the joint anſwer with the 

executor, inſtead of inſiſting ſhe has accounted, and there- 

fore that the bill ſhould be diſmiſſed as againſt her, the ſub. 
mits to pay, &c. A k Ol 

The bill charg: The anſwer might have been framed in ſuch a manner as 
ed the admin. 5 e e . | . ; 
| Rrator durante to make her a witneſs, ſhe has put in ſuch a one 18 will 
minore ztate, make her liable to account on her ſubmiſſion to pay, and 


had not ac- . . 2 EE TO l 
counted and de. therefore ſhe is an incompetent witneſs, and rejected her ac 


livered over the cordingly. 7.5 IE 
aſſets received , 8 FN | | RE 
to the executor, who, by her anſwer, inſtead of inſiſting ſhe had accounted, ſubmitted ta p, 
this made her an incompetent witneſs, 3 Ps | 
— | 


[ 606] Mitchell verſus Smart, February 27, 1747 

C A2 E 23 4 | i 5 : 3 : t Iv. / 
An executors ELIZABETH Brown, leſſe for a long term, con. 
he is in auter mencing in Midſummer 1737, agreed to pay for the fir 
droit, unleſs he | | 
has proved his ten years 524, per ann. for the next four 321. per ann. al 
teſtator's will, for the remainder of the term 241. and covenanted with 


is not intitled to Huet the leſſor, to pay the ſum of cool. at Midſummer 174) 


18 leadertill, and 2007. at Midſummer 1751. | | 
- dn by Elizabeth Brown, in April 1743, aſſigned this term 00 
has made him- Foredam, in conſideration of 125 and covenanted to Pi} 
e 700l. at the time in the leaſe mentioned, and by ant 
denture of the 8th of April 1743, between Elizabeth Bro 
of the firſt part, Foredam of the ſecond, and ny 

80 ite 


in the Time of Lord Chancellor Hardwicke, 57 L 


Mitchell of the third, taking notice that Elizabeth Brown 
had depoſited 3000. in Mitchell's hands, and thereby cove- 
nanted to-indemnify Foredam againſt the 700. Mr. Mitchell 
covenants, - that if Mrs. Brown did not pay the 7001. at 
| the times mentioned in the deed, then he would pay to Fore- 
dam the 2007. and covenanted further, that if Mrs. Brown 
paid the 5000. part of the 70o/.. at Midſummer 1747, then 
he would pay to her the 3000. 


Mrs. Brown died before Midſummer 1747, but before 
her death made her will, and appointed Cartwright and Ho- 
man her executors ; neither ſhe or they paid the 500. at 
Midſummer 1747. e 


Foredam likewiſe died before Midſummer 1747, and 
made Smart and Croſsley his executors, who have been evict- 
ed out of the poſſeſſion of the leaſehold eſtate, on account of 
the 500/. not being paid to the leſſor at Midſummer 1747, 
then Smart and Croſsley applied to Richard Mitchell to be 
paid the 300“. but he pretends Mrs. Elizabeth Brown's. exe- 
cutors claim it of him. © 1 Y 


| Richard Mitchell died at Chriſtmas laſt, without paying 
the money, but before his death made his will, and appointed 
simon Mitchell his father executor, but he has not yet proved 
it, and has now brought a bill of interpleader againſt Smart 
and Croſsley, as executors of Ralph Foredam, and againſt 
Cartwright and Howman, as executors of Mrs. Brown, and 
prays that he may be permitted to bring the ſum of 300. in- 
to court, and that the defendants might interplead, ſug- 
W ecling that the executors of Foredam threaten to bring an 
action againſt him, and are now proceeding in the Spiritual 
court, and therefore prays an injunction, and this day mo- 
red for the injunction, on bringing the money into court. 


The defendants, the executors of Foredam, have put in 
m anſwer, and inſiſt upon being paid the 3oo/. and that 
there ought to be no injunction. : 


ey executors of Mrs. Elizabeth Brown have not yet an- [ 6o7 ] | 
wered. | | e | | 


| Lord Chancellor denied the motion, and ſaid, that an ex- 
ecutor as he is in auter droit, unleſs he has proved his teſ- 
ator's will, is not intitled to bring this bill of interpleader, 
tl, as ſtanding in the place of the teſtator by virtue of the 


probate, he had made himſelf a debtor. - 


rd An executor may at law bring an action before probate, but He may at law 
not declare till the will is actually proved, and a bill in 1 


before probate, 


4 C 2 equity but he cannot =» 


572 
declare tili the 
will is actually 


proved. 


ventory may be brought in, to found a commiſſion of x. 


c ASE 236. 


An infant is 
bound by a ſet- 
tlement made 
on her mar- 
riage, where it 
was made with 
the approbation 
of parents and 
guardians. 


may have ſatisfaction made her out of the eſtates of her hte 


[ 608 ] 


Caſes argued and determined 
equity being in the nature of a declaration at law, in ep. 
cutor cannot bring a bill here till after probate. Though ty 
plaintiff Simon Mitchell ſays, a caveat is entered againſt his 
proving the will of Richard Mitchell, it appears to be ng 
more than a monition to the executor, in order that an in. 


mo = oo 


praiſement. 


Another reaſon for denying the motion is, that the execi. 
tors of Mrs. Elizabeth Brown have not yet put in their ar. 
ſwer, which may poſſibly put an end to the queſtion; and hy 
the expreſs covenant Richard Mitchell was to pay the 300 WW 0 
to Foredam. _ RT 


— wt — — OE «+ bs: - þ 


ey. =, 


Felton Harvy and Dorothy his Wife verſus Solown 
Aſhley and others, March 28, 1748, when the 
Cauſe ſtood for Judgment. 4 99 


ORD Chancellor. This cauſe comes before the cout 
IL upon a bill brought by Mt. Harvey and his wife, t 
have the benefit of ſeveral proviſions made for the plaintif 
Mrs. Harvey, partly by the will of her grandfather Alexa. 
der Pitfield, and partly upon the ſettlement made by her f:, 
ther and mother, notwithſtanding the ſettlement was made 


upon her marriage with her late huſband Charles Pitfeld, , 
| ſhe being then an infant; the prayer of the bill is in the al- 


ternative, that if ſhe cannot have this relief, then, that ſhe 


huſband. =, 

The caſe and the facts are theſe : Dorothy Harvey, th 
plaintiff Felton's wife, is the daughter of the defendant 
Solomon Aſhley, and Winefrid his wife, and the grandaugi- 
ter of Alexander Pitfield : in 1737, Dorothy being then d 4 
the age of fifteen, and her father and mother both living, ſhe, il , 
with their conſent, and with the approbation of all her h. e 
tions, intermarried with Charles Pitfield, eſquire, her fil 5 
couſin, and the heir male of her mother's family. 


Previous to the marriage, a ſettlement was made on tif er 
29th of June 1737, Charles Pitfield was the firſt party, to 0 


truſtees, 5c. were pafties, and the plaintiff Dorothy bea li 
was a party; the ſate of Dorothy's fortune ſtood thus, e al 


vas intitled under her grandfather's will to 5000!/. which n 
was to be paid her on marriage, if ſhe married with the co 11 
ſent of her father and mother, or at her age of twenty-0' 88 
and if ſhe married without ſuch conſent, or died . ſy 
3] 121. | twentf* 


in the Time of Lord Chancellor Hardwicke. 


twenty-one, then the 5000/. was given over to her fiſter ; 
beſides this, ſhe was likewiſe intitled to a portion under the 
marriage ſettlement of her father and mother; for by that 
ſettlement, in caſe of an eldeſt fon, and younger children, a 
power was reſerved to Mr. Aſhley and his wife, to charge the 
eſtate therein limited with a ſum not exceeding 4000/7. which 
was to be paid to all or any of the younger children of the 


marriage in ſuch proportions as they ſhould think fit; and 


in caſe there was no iſſue male of that marriage, then a five 
hundred years term was limited to truſtees, to raiſe the ſum 
of 3000!. for daughters portions, but this was not to be 

| raiſed till after the death of the father, and if a ſon ſhould be 
born afterwards, they were intitled to nothing. 


The other part of Dorothy's fortune was a mage of 
her 


Alexander Pitfield's perſonal eſtate after the death o 
mother, but depending upon a contingency ; for by his will, if 
Mr. Aſhley and his wife died without leaving a ſon, then the 
reſidue of Alexander Pitfield's perſonal eſtate (called 55000).) 
ſhould go to ſuch daughter or daughters of Mr. Aſhley and 
his wife, as ſhould be living at the death of Mrs. Aſhley. 


From hence it appears, that Mrs. Harvey was in preſent 
intitled only to 5ooo!l. and in order to intitle her to it, the 
mother's conſent by the grandfather's will was made neceſſary, 


| if married before twenty-one, and if the had married with- 


out ſuch confent of the mother, it would have gone to the 
other ſiſter. POE io wn e 


As to the circumſtances of Charles pitfield's eſtate, they 
ſtood thus, he had an eſtate at Hoxton in Middleſex of 5ool., 


a year, charged with a debt of gooo/. he had likewiſe a moi- 
ety of an eſtate in the Iſle of Ely of the value of 
with incumbrances thereon to the amount of 6000/7. and ano- 
ther eſtate in London and Middleſex of goo. a year, which 
was in ſettlement to himſelf for life, remainder to his firſt and 
ey other ſon in tail male, remainder to Mrs. Aſhley 

in fee, 55 


Under theſe circumſtances the ſettlement made and exe- 
euted was thus, as to the eſtate laſt mentioned, there was no 
oecaſion nor poſſibility to make any ſettlement of it, being 
limited in ſtrict ſettlement to the ifſue male, and could not be 


manner, that they muſt neceſſarily go to the iſſue of the mar- 


marriage in ſtrict ſettlement; and in default of iſſue, to the 


altered; it frequently happening that eſtates are ſettled in ſuch 
nage: as to the eſtate in Hoxton, it was ſettled upon the 


ſurvivor of the huſband and wife: the eſtate in the — of 
EE - ly 
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upon the Hoxton eſtate ; one moiety of the ſum of 30001, 


Pitfield, but is not to be paid till after the death of Dorothy. 


was to go towards diſcharging the debt on Mr. Charle 


queſts was to belong to Charles Pitfield, his executors and 
_ adminiſtrators ; this 1s the diſpoſition made in favour of Mrs, 
Harvey of the ſurplus of the grandfather's perſonal eſtate, 


the marriage, the facts are theſe, in Auguſt 17 39 Mr. Pit- 


diſtinction in words only, for it is in effect to overturn the 
ſettlement after there is iſſue of that marriage, the huſband 


bt argued and determined 


Ely is likewiſe limited in ſtrict ſettlement, the laſt remaingy 
to Dorothy in fe. mo one bi 
In conſideration of the marriage, and the huſband's fo, 
tune, the lady's is ſettled in this manner, her 50000, 
agreed to be paid immediately, to diſcharge the incumbrang; 


be raiſed by virtue of the term for that purpoſe, is to he 
applied in the ſame manner as the reſidue of the moiety q 
the contingent bequeſt” in the grandfather's will aftermeq. 
tioned ; the other moiety of the 30007. to belong to Charly 


father: as to the contingent bequeſt, to which Dorothy wy 
intitled under the will of Alexander Pitfield, a moiety of thy 


Pitfield's eſtate ; and what ſhould remain of that moiety un 
to be laid out in ſecurities, and the intereſt. was to be paid ig 
Charles Pitfield during his life, afterwards to Dorothy for 
life, then to the younger children; and if no younger chi. 
dren, then in truſt for the ſurvivor of Charles Pitfield and 
Dorothy, and the other moiety of the ſaid contingent be. 


The marriage took effect in July 1737, and ſubſequntto 


field died, and left iſſue one daughter Mary; in December 
1740 the plaintiff Dorothy married with Mr. Felton Hervey; ; 
after the marriage the plaintiff Mr. Hervey entered upon the A 
eſtate in ſettlement, that Charles Pitfield had ſettled, and did p 
ſome acts of ownerſhip :-. in June 1743 the plaintiff Dorothy d 
attained her age of twenty-one, and on the roth of January { 
7770 En 


It has been ſaid by the plaintiff's council, that this is not Ne 
a bill to ſet aſide the marriage ſettlement, for that would be b 
too ſtrong, but only to let in the plaintiff Dorothy, and het 2 
ſecond huſband, to take that intereſt which ſhe had in het Me 
fortune; but this, in the preſent caſe, will appear to beà Bi 1 


dead, and the contract on one fide fixed. 


This ſeems to be a bill prime impreſſionis, for upon look- 
ing in to the caſes I can find no precedent to warrant ſuch 
a deres. 3 «Ho in 


The 


vary the caſe? 15 [flat 25fs | 
perhaps to give an opinion on tlie firſt 


+ i TH Sm * > — =. r > od 


in the Time of Lord ChancelloF Hardwicke. 


The two principal points ariſing upon this Wiſe are, Firth, L 
Whether Mr. and Mrs. Harvey are to be bbund by this fettle- - 


575 


ment on her firſt marriage, abſtracted from any circutiiſtanies 4 


that have happeried fince ? ? en 


= !), * 
* -% >». F 


by the plaintiffs ſubſequent to the ſettlement either by acts of 
admiſſion; acquieſcence, and by way of affirmanee of it, will 


It is not material per ie firt 
queſtion, for the latter conſideration might poſſibly make the 


24 3 5» 


| firſt point unneceſſary ; but to diſcourage ſuch an attempt as 


As. to the firſt point therefore the great objection is, that 


Dorothy at the time of the marriage and ſettlement made 


was an infant, and that by the rules of law ſhe could not be 
bound but at her election when of the age of twenty-one, 


It is very true in law this difference is taken, that where 
an agreement appears upon the face of it to be prejudicial 
to an infant, it is void, but if for his advantage, then voidable 
only; this doctrine is fully laid down in Holt ver/us Ward, 
in Fitzgibbons's Reports 175. 275. a book of no authority; 
but the caſe is truly reported, and all the differences upon 
this point well taken, by Lord Chief Juſtice Reeves in his 
argument, which is the beſt I know upon the ſubject. _ 
Infants may contract marriage, males at fourteen, females 
at twelve; and theſe arguments differ from all others; the 
principal conſideration is the marriage, ſettlements are pru- 
dential acts done chiefly for this conſideration, and the eſtate 
ſettled may be greater or leſs according to the diſcretion of the 
parties: as ſoon-as the marriage is had, the principal eon- 
tract is executed, and cannot be ſet aſide, or reſcinded, the 
eſtate and capacities of the parties are altered, the children 


born. of the marriage are equally purchaſers under both father 


and mother, and therefore it has been truly ſaid that marriage 
contracts ought not to be reſcinded, becauſe it would affect 
tle intereſt of third perſons, the iſſue. pg oo 


* a 


There is a difference between agreements on marriage 
being carried into execution, and other agreements ; for all 
agreements beſides are conſidered as intire, and if either of 
the parties fail in performance of the agreement in part, it 
cannot be decreed in ſpecie, but muſt be left to an action at 

—— 8 | law ; 


would affect the intereſt of third p 


Where an a- 
greement ap- 
pears upon the 


ace of it to be 


prejudicial to 
an infant it is 
void, but if for 
his advantage, 
then voidable 
only. 


Marriage a- .. 
reements dif- 
ef from all 

others; as ſoon 


as the marriage 


is had the con- 
tract is execut- 


ed, and cannot 
be reſcinded; 
the children are 


equally pur= 
chaſers under 
both father and 
mother, and 
therefore they 
cannot, be ſet 
aſide, becauſe it 


crlons, the iſſue, 


( 611 } 
All other a- 
greements are 
conſidered as 
intire; aud if 
either of the 
parties fail in 
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576 RY ..c 1, Cafts argued and determined 


performance of Jaw. ; in marriage agreements it is otherwiſe, for though eithię 
2 the relations of the huſband or wife ſhould fail in the per. 
not be decreed formance of their part, yet the children may compel a per. 
io ſpecie: in formance : if the mother's father for inſtance hath agreed to 
ments fis give a portion, and the huſband's father hath agreed to make 
otherwiſe, for à ſettlement, though the mother's father do not give the 
_ « omg Portion, yet the children may compel a ſettlement, for non. 
the huſband or performance on one part ſhall be na impediment to the chil. 
wife ſhould fail drens receiving the full benefit of the ſettlement ; ſo if then 
1 be a failure on the part of the father's relations it is the ſame; 
part, yet te all the court could do in that caſe would be to lay hald © 
children may ſuch eſtate as he ſhould claim towards making good his pro- 
N portion of the ſettlement; for the children conſidered as pur. 
the mother's Chaſers are intitled to all the benefit of the uſes under theſettl. 


father agrees to ment, notwithſtanding there has been a failure on one ſide, 
give a portion, | | 


| and the huſband's father to make a ſettlement, though he does not give the portion, yet the chik 
aren may compel a ſettlement, | | 3 | 


If the -ourt ſhould relieve here, it muſt relieve againſt the 
whole ſettlement, becauſe every part conſtitutes the whole, 3 
there 1s a conſideration ariſes 90 each part; and therefore 
it is impoſſible to take away any part of the conſideration, 
without overturning the ſettlement intirely, nay, the interel 
of Mrs. Harvey herſelf would be affected eventually at leaf 
for ſhe muſt in ſych caſe wave her jointure, and the huſband 
perhaps might come into poſſeſſion of the whole of her for. 
tune, and make what uſe of it he pleaſes. 1 


Thoughafa== To go further; the Jaw has intruſted the father and gust. 
ph. u. dians with the marriage of their children and wards; and | 
dulently or cor- according to the old law, they ought not to do it to their di. 


ruptly, the paragement; but ſuppoſing they ſhould act fraudulently « 


ment i nofte corruptly, the marriage agreement is not therefore to be ft 


be let afide, or aſide, or the children to be ſtript, but the father or guardia 


ene children to. may be decreed to make ſatisfaction, and the huſband, if: 
the eile or Party to the fraud, ſhall do it likewife ; analogous to thok 


guardian may Caſes where fraudulent agreements have been made by parent 


be decreed to to take back part of a child's fortune in contradiction to th 
make a ſatiſ- 


faction, and the Open public agreement, in which: caſes the court interpoſ, 
huſband, if a as in Turton verſus Benſon,* 2 Vern. 764. 
n br „ 5 | | RO | 

Fraud, hall. do 5 | | — 
it likewiſe. 5 3 1 . 


| It on atreaty of marriage between A. and the daughter of B. the motit 
of A. ſurrenders part of her jointure to enable her ſon to make a ſettlemen 

and D. agrees to give his daughter goool. portion; and A. without the pri 

of his mother gives a bond to B. to pay back 10001, at the end of ſeven yeni 
the bond ſhall be delivered up as obtained in fraud of the marriage agreemmi 


'Th 


Vide Turton and Benſon, Ca. Fq. Abr. 88, 


gyms as pas NP Aa 


in the Time of Lord Chancellor Hardwicke. 


The preſent caſe does not fall with the reaſon of theſe 
caſes of corrupt agreements ; here is no diſparagement or 
pretence of fraud, or of any gain made by the father or 
mother ; but on the contrary every thing appears to be done 
by Mr. Aſhely and his wife to advance it, 5 


The daughter in the firſt place was married to the heir 
male of her mother's family, and by their conſent to the 
marriage they accelerate her right to the 5000l. and veſts in 
Dorothy immediately though but ffteen ; and, if there had 
been a ſon of Mr. Aſhley and his wife, would have been en- 
titled to nothing; and in 1737 it was not impoſſible in the 
courſe of nature but there might have been a ſon, and they 
could too have appointed the whole to one younger child in 


577 
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prejudice to another ; and yet they took the only method of 


ſecuring it, by making an appointment irrevocable of it under 


| the ſettlement. 


Thus it ſtands as to the nature of the ſettlement; the firſt 
objection is as to the incapacity of Dorothy as an infant ; and 
the ſecond objection, that the parents of Dorothy did not 
make ſo beneficial a bargain for her as they might have done ; 
admitting this was ſo, I apprehend it would not be a ſuffi- 
| cient reaſon to ſet aſide the marriage agreement ; the law has 
intruſted parents with the marriage of their children; there 
are many conſiderations that may induce a parent to agree to 
amarriage beſides a ſtrict equality of fortune, as the inclina- 
tion of the parties, their rank and quality, the perſon ſuperior 
perhaps in this reſpect to whom the infant is to be married, 
and other advantageous circumſtances ; the convenience.too 
and propriety of ſuch a match as to preſerve the whole eſtate 
in the family, which are matters proper for parents to 


judge of. | 
p to agree to a match, beſides a ſtrict equality of fortune, as the inclination of 
je - 5 
he ſtatute of Hen. 8. ſhews ſtrongly the opinion of the 
hs legiſlature in this reſpect ; for though at law no jointure upon 
& oman even of full age could bar her of dower, yet the 
ſatute makes it a bar, and a jointure will even bind an 
infant“ and preclude her from dower : conſider the truſt put 
8 Vol. I. e 4 D | N 
zthet * . | 6 | 3 Fa W N Fs 3 
ned 


may be waived, was not quite ſettled till the caſe of Drury and Drury, which 
Wis heard before lord chancellor Northington, in Hil. 1 Geo. The points 


27. Hen, 8, which introduced jointures extends to aduk women only, infants 
| | 85 not 


* . f . | 1 . ; ; , Ho 
The important queſtion, whether a jointure on an infant before marriage 


termined by Lord Northington in that caſe were, Fiit, That the ſtatute of 


That parents 
did not make 
ſo benefieial a 
bargain for a 
daughter as 
they might 
have done, is 
not a ſufficient 
reaſon to ſet 
aſide a marriage 
agreement; the 
law has intruſt- 
ed them with 
the mariiage of 
their children, 
and there are 
many conſide- 
rations, and 
proper ones, 
that may 1n- 
duce a parent 
the parties, &c. 


Where an in- 
fant is married 
to a gentleman 
of great eſtate, 
though the 
dower is a third 
and ſhe has a | 
jointure only of 
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" . - - Cafes argued and determined 


a tenth, yet as j a , 1 0 . 
en in parents and guardians; ſuppoſe a female infant is marrig 


intruſted pa- to à gentleman of great eſtate, the dower is one third, and pe 
ren:s with the ſhe has a jointure made to her of only one tenth of the 
Jo get - value; and notwithſtanding this, as the law has intruſtel 
infants, ſhe hall parents and guardians with the judgment of the proviſion for 
ke Ly e infants, ſhe ſhall not ſet it aſide upon the inequality between 
quality between the dower and the jointure. 


th d . , , 2 „* . ; 
Jolie. - nd I will not ſay how far a mere eluſory jointure might be re. 


lieved againſt, but if it is not adequate to what ſhe would 
have had in dower, it is no reaſon to ſet it aſide. 


* ; 613 ] There may have been acts of parliament obtained for the 
2 ee ee marriage of a young lady an infant, who has an intereſt in 
aft of parlia- A real eſtate, but I never heard of a private act of parliament 
ment for a obtained for the marriage of a young lady who has a money 
marriage of a : he 1 7 

young lady, portion only, merely becauſe ſhe is an infant. 

who has a money portion only, merely becauſe ſhe is an infant. 


The reaſon The reaſon why it may be neceſſary to apply for an act of 


h IJ 3 : . 1 
bet 00 hace parliament upon the marriage of an infant who has an intereſt 


been made in in real eſtate, is, that the rights of the infant to real eſtate 
relpeet to real will not be bound by any agreement made in relation to i, 


citate, is, that 


re ee unleſs the huſband ſhould have iſſue by that marriage. 


infants ſhall not be bound by any agreement in relation to it, unleſs the huſband ſhould have 
iſſue by that mariiage, | DO i OTE + | | a, 


Oolels a father. But where it is a money portion, her intereſt in it may be 
je; eee bound by agreement on the marriage ; and if a parent or 
for the infant guardian cannot contract for the infant ſo as to bind this pro- 


o. an to bind perty, the huſband, as it is a perſonal thing, would be inti- 


* - — 


—_— 


not being particularly named ; and therefore, that notwithſtanding a jointure 
on an inſant, ſhe may waive the jointure and elect to take dower. Secondly, 
That a covenant by the huſhand, that his heirs, executors, or adminiſtrators, 
ſhall pay the wife an annuity for her life, in full for her jointure and in bar of 
dower, without expreſſing that it ſhall be charged on any particular lands, or 
be ſecured out of lands generally, is not a good equitable jointure within the, 
ſtatute, Thirdly, That a woman being an infant cannot by any contract pre- 
vious to her marriage, bar herſelf of a diſtributive ſhare of her huſband's per- 
ſonality in caſe of his dying inteſtate, From this decree by lord Northington, 
there was an appeal to the Houſe of Lords; and after bearing the judges ſeriatim 
on the queſtion, Whether a jointure on an infant could be waved ? on which 
they were divided in opinion, the decree was wholly reverſed. See the printed 
caſes in the Houſe of Lords of the year 1762. Before Drury and Drury, the 
ooly judicial opinions as to the effeCt of a jointure on an infant, were ſir Joſeph 
Jekyll's, in Cray and Willis, againſt its barring, and Lord Hardwicke's in Leys 
and Price, and in Harvey and Aſhley to the contrary, Vide Viner Dower Q. 
4- pl. 18, Barnar, Ch. Rep, 117. Vide Hargrave's Ed; Co. Lit. p. 37+ _ 
| | | e | title. 


in the Time of Lord Chancellor Hardwieke. 
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1 5 | ; 
led to the abſolute property in it immediately upon the mar- money proper- 


riage. : | 
the huſband would be immediately intitled to it 


| - To carry this til} further than at the bar, it muſt be al- 
lowed molt portions to young ladies ariſe under ſettlements, 
and ſhe is as much a purchaſer as if it came from a collateral 
relation; and yet there never was any objection to a father's 
| directing on what terms ſhe ſhall be diſpoſed of in marriage. 


| Another objection was made, that as part of this fortune 

is a contingent intereſt, which by the marriage would not 
| have been transferred to the huſband, therefore what has 
been done with regard to this is redundant, and they ſhould 
| at leaſt have left her the chance of taking the benefit of it. 


I never heard any diſtinction where money portions were in 
| poſſeſſion or contingency ; the cafe of Theobald. verſus 


ty, as it is a 
perſonal thing, 
on the marriage. 


Moſt port ions 
ariſe under ſet- 
tlements, and 


the daughter is 


as much a pui- 
chaſer as if it 
came from a 
collateral rela- 
tion, and yet 
there has never 
been any ob- 
jection to the 
ſather's diſpo- 
ſing of her in 
marriage on 
what terms he 
pleaſes. 


| Defay determined finally in the Houſe of Lords, is a very 


ſtrong caſe to the purpole ; the court there gave relief againſt 


a recovery in ejectment, and lord Cowper and lord Maccles- 


field laid great weight upon its being a reaſonable act done by 
the conſent of the friends and relations of the wife. | 


The plaintiff Dorothy, if ſhe had been a feme ſole, might 5 


| have made a will of this contingent intereſt, and it being a per- 
ſonal thing, it is ſaid ſhe might have bequeathed it at fifteen 
years of age, 5 


Many portions of women depend upon contingencies, 


as upon rights of ſurvivorſhip ; and yet diſpoſitions of them 


are frequently made, for otherwiſe they might come abſo- 
lutely in the power of their huſbands, as where they fall into 
poſſeſſion during the coverture. 


{ 614 ] 


Charles Pitfield indeed hath happened to die in the life of : 


the mother and Dorothy ; but ſuppoſe Mrs. Aſhley had died, 
Dorothy and Charles ſurviving, would it not have been a 


great imputation on the father and mother if they had ſuf- 


fered the huſband to run away with it ? 


| Tt is dangerous therefore for the court to enter nicely into 


a ſcrutiny of this kind, when theſe proviſions are made to 
guard againſt the huſband, and a very prudent proper caution ; 


nor will they, when the event has happened, determine whe- 
ther at the time the agreement was made, it was more or leſs 
\ beneficial. DT ie: | 8 


Beſides, if the plaintiff Mrs. Harvey and her ſiſter Mrs. 
Beckford had died in the lifetime of their motlier, Charles 
ö 4 . Pitfield 


——— ů——ů——— 2 — —L— 
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 < truſt after the widow's death. The decree affirmed on 


with the approbation of parents and guardians ; but there 


„was had, the portion paid, the huſband died, the leaſe 


% A. married B. who had an eſtate in land and a fortune u 


Caſes argued and determined 


Pitfield whould have been 1 to the ſurplus for his fe 
under Alexander Pitfield's wi | - 


i 


It is a very remarkable limitation in Alexander's will, „“ 
and for. my grandſon Charles Pitfield, after the deceaſe of n; Wil © 


two grandaughters. 


This is a very odd limitation of perſonal eſtate ; but ho. 
ever, I do not know but it might take effect, as being in the 66 


compaſs of lives in eſſe at the ſame time, and conſequently Wi « 
might have veſted in Charles Pitfield himſelf ; and the teſt. 66 
tor's intention was perhaps to augment and bring his fortune 6 
into one family. | | 6 


I know of no precedents where a marriage agreement lug 
been called into queſtion in this manner, where it was made 


have been ſeyeral caſes of decrees againſt infants. 


In the caſe of the Biſhop of Bath and Wells verſus Hip. 
peſley, 28 Cha. 2. before lord Nottingham; there was a 
ſubmiſſion to an award by the biſhop on one part, and the 
defendant, an infant and his guardian, on the other part; 
the award was to this effect, that during the biſhop's life, 
and the infant's minority, the plaintiff and defendant ſhould 
ſhould be at liberty promiſcuouſlly to dig lead ore in, &c. and 
that the profits ſhould be divided equally between them: a 
bill was brought to confirm the award, and the court being 
of opinion the infant was bound by it, indemnified the 
truſtees for what they had done, and decreed according ta 
the prayer of the bill, that the award ſhould be eſtabliſhed, 
In the caſe of Strickland verſus Coker, the defendant was 
6e ſeiſed for lives of a church leaſe in truſt for an infaut ; on 
da treaty of marriage between the infant and the plaintiff, 
% and 1000. portion, an indenture was made with the con- 
6 ſent of Coker the guardian, whereby the infant covenants 
that the leaſe ſhould be ſurrendered, and a new leaſe taken, 
and the wife's life put therein for her jointure ; Coker 
was made party only to ſhew his conſent : the marriage 


e ſurrendered, and the wife's life put in: the widow ſued 
* Coker to aſlign for her life, and decreed accordingly ; and 
« Coker pretending the truſt was in the firſt to pay debts to 
<« him, it was decreed the debts ſhould be paid out of the 


« a rehearing.” 2 Ch. Caf. 211. 


In the caſe of Blois verſus Lady Hereford, 2 Vern. 501: 


«© money); 


— 4 — od — TH OCD w — 


* 


in the Time of Lord Chancellor Hardwicke. 


“ money; - they being both infants, an act of parliament 


« was obtained for ſettling a jointure on the wife in bar of 
„ dower, but to ceaſe if ſhe did not ſettle her land when of 
| « age, but nothing ſaid as to the perſonal eſtate ; part of 


« the fortune is a mortgage for 1 300l. taken in a truſtee's 
« name; the wife when ſhe came of age ſettled her own 
land, and afterwards the huſband dies, the queſtion was, 


| « Whether this money ſhould go to the plaintiffs executors of 


« lord Hereford, or as a cheſe in action ſurvive to the wife? 
« Lord Cowper, then lore keeper, ſaid, I lay no ſtreſs 
upon the declaration of truſt, the Jaw of this court will 


| « preſume a promiſe ; and in all caſes where a ſettlement is 
equivalent, it ſhall be intended the huſband was to have 
'« the portion, the wife ſhall not have her jointure and for- 
« tune both; and the rather in this caſe becauſe a truſt, and 


« the huſband could not come at it, ſo as to alter the pro- 
e perty without the aſſiſtance of this court; and the defen- 
te dant was condemned in coſts.“ %%% CRT INS 


I mention this caſe only to ſhew, that though there was 


an act of parliament in conſideration of real eſtate ſettled by 


| both ſides, yet no notice was taken of the money portion. 


In the caſe of Cannel verſus Buckle, 2 ins. 243. lord 


| chancellor Macclesfield ſaid, That if a feme infant ſeiſed* 


« in fee on a marriage, with the conſent of her guardians, 


„ ſhould covenant in conſideration of a ſettlement to 


* convey her inheritance to her huſband ; if this were done 
& in conſideration of a competent ſettlement, equity would 
« execute the agreement though no action would he at law 


do recover damages.” 


This is going a great way, as it related to the inheritance. 


of the wife.; but yet there are caſes where the court will do 
It; as if the lands of the wife were no more than an adequate 
confideration for the ſettlement that the huſband makes, and 
after the marriage the wife ſhould die and leave iſſue, who 
would be intitled to portions provided for them by the ſet- 
tlement, it would in that caſe be. very reaſonable to affirm 
that ſettlement, g e 


Thus far upon the firft point, relating to the force and 
ralidity of this ſettlement, as it ſtood originally, abſtracted 
from the ſubſequent circumſtances that have happened. 


As to the ſecond point, whether the plaintiffs are concluded 


by acts done ſince the marriage; and, admitting there was a 


doubt upon the firſt point, yet the ſecond is very clear. 


It 
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582 Cafes argued and determined 


Though a free. Tt has been ſaid on the part of the plaintiff, and very truly 
l that there has been no expreſs aſſent in this cauſe, or expref 
ſomething un. ratification of this ſettlement, and that the parties ſhould ng 
der a dag ae be bound unleſs the aſſent is clear, and after the full know. 
— 4 ledge of the nature of the ſettlement, and therefore ha 
election to take been compared to the caſe of a freeman's widow, who, 
. b notwithſtanding ſhe lays claim to ſomething under the 
till ſhe has ſeen will of her huſband, will not bind her. election to take eithe 
into the value by will or cuſtom, till ſhe has ſeen into the value of her hu. 
— 1 band's effects; and this is true in general; but there are caſe; 
will be con- Where ſhe ſhall be concluded by acts done by her, and by a 
cluded by acts acquieſcence ; as, where ſhe has lived a year, or a year an 
. half, after her huſband, and accepted an intereſt under the 
where ſhe has Will, and then dies, and upon her death the executor files} 


lived 2 bill for her cuſtomary ſhare, there the bill has been diſmiſſed, 


T an a 


or ge huſ- 4 There is ſufficient evidence here of the plaintiff Felton 
* Harvey's having knowledge and notice of Dorothy's right 
der the will. under this ſettlement: in 1742 he made a leaſe of a houſe in 
Piccadilly; in December 1744 he gave a letter of attorney 
to receive the rents of part of the eſtate, and in January 174 
a &ifſtreſs was made by virtue of an authority given by him; 
and in May 1745 he gave directions for getting in the hay: 
and all this was done after a council of eminence for ti 

plaintiffs had peruſed the ſettlement. 


There can hardly be a caſe where there have been mor: 
ſolemn acts done to affirm a ſettlement : in Franklin verſu 
Thornbury, 1 Vern. 132. an agreement being void as again 
an infant, yet was decreed, the infant having receive 
_ Intereſt under it after he became of full age, which was at 
affirmance of it, „ | 


In the caſe of Cecil and others verſus the Earl of Saliſbury, 
in 2 Vern. 224. the court ſaid, They would hold an infant 
4“ to his offer made by him in his anſwer to a bill brouglt 
« apainſt him while an infant, if the other ſide are thereby 
e delayed, and if he would have departed from what he had 
offered, he ought immediately when he came of age t 
cc have applied to the court to have retracted his offer, and 
$ amend his anſwer :? ſo, where a proviſion is made fora 
wife in lieu of her jointure, by articles during coverture, i 

the wife, after the huſband's death, enters but upon part of 
- theſe lands, ſhe is obliged to perform the whole articles. 


[L617 Theſe caſes turn upon this, that acts done after the be- 
coming a widow will bind; but it has been objected thele 
were acts of her huſband, and cannot bind the wife, who 

Vas an infant, in the lifetime of her firſt huſband, and ik 

. wil 


in the Time-of Lord Chancellor Hardwicke. 


wie an infant for ſome time ſince her marriage to her ſecond 
huſband. 


This appears to me to be a new doctrine, that though 
Mr. Felton Harvey himſelf would be bound, yet he is deli- 


is in effect to ſay, he cannot be bound at all. | 


If a ſeme infant marry, and a jointure is made after mar- 


without doing any act to determine her election during her 
infancy, marries a ſecond huſband, if he enters upon the 
jointure eſtate, that entry will bind the huſband and wife du-- 
ring the coverture. 5 5 


Theſe are my thoughts on the two main points of the 
was guilty of a fraud in ſecreting judgments, and other debts, 
that were charged upon the eſtate, and that this is a ground 
for relief, and ſo it is, but not to ſet aſide the whole ſettle- 
ment, for if there are any incumbrances which he did not diſ- 
doſe, then Charles Pitfield's unfettled eſtate ought to be ap- 
pied to exonerate that eſtate which is ſettled for the benefit 
of Mrs. Harvey and her iſſue. e 


As to ſo much of the bill, therefore, as ſeeks to ſet aſide, 


yered from it on account of the infancy of the wife, which 


nage, and the huſband dies, leaving her an infant, if ſhe, 


cauſe ; but another objection was made, that Charles Pitfield 


583 


Where a joint. 
ture is made 
aſter marriage, 
and the huſband. 
dies, leaving 
his wife an in- 
ſant, if ſhe, 


without doing 


any act to de- 
termine her e- 
lection, marries 
a {ſecond huſ- 
band, if he en- 
ters on the join- 
ture eſtate, that 


entry will bind 


them both du- 
ring the cover- 
ture. 


or to break in and impeach the ſettlement made on the mar- 


rage of Mrs. Pitfield, it ought to be diſmiſſed ; and lord 
Hardwicke decreed accordingly. e 

Tilbury verſus Barbut, March 2, 1747. 
BILL was brought againſt the defendant to deliver up 


A all the deeds, &c. of the eſtate mentioned in the plead- 
ngs of the cauſe. „ 


heir, then to the plaintiff: John levied no fine, nor ſuffered any recovery, 


ls, and equally ſo in equity. 
The queſtion depends upon the will of the late doctor 


ate to his wife Ann Tilbury for life, and after her death to 


nal eſtate deviſed to his ſon J 


| ohn, ſhall go and be enjoyed by 
ls lon Cornelius the plaintiff, . 


ber death to his ſon John, and his heirs for ever, and in caſe of the death of] 


T. deviſes all 
his real and 
perſonal eſtate 
to his wife for 
hfe, and after 


ohn without any 


| len but by will deviſed 
tne whole to the defendant. This is a fee mounted on a fee, and a void deviſe to the plaintiff in 


Tilbury, who thereby deviſed all his real and perſonal eſ- 
lis fon John, a younger brother of the plaintiff's by ano- 


ther venter, and his heirs for ever, and in caſe of the death 
«> John Tilbury, without ary heir, then his real and perſo- 


Ann 


884 Claes argued and determined 
| 618 J Ann Tilburydied'in 1725; John Tilbury the for lj 
| no fine, nor ſuffered any recovery, but made his will, xy 

deviſed it to the defendant; 


' The queſtion is, Whether John Tilbury took an eſtate i 
fee, or in tail, under the teſtator's will, or whether the Plain. 
tiff takes any more than an eſtate for life ? | 


Lord Chancellor. In all deviſes of this kind, where thy 

is a fee mounted upon a fee, I dare fay the teſtators mea 

heirs of the body, but unleſs there are words to reſtrain it u 

an eſtate tail, I am bound to conſtrue it a fee in the firſt tz 

| ker, and conſequently, as the teſtator had deviſed the whk 
to John Tilbury, the ſecond deviſe is void in law. 


I carinot go on a preſumption the teſtator did not know th 
law; if teſtators do not uſe proper words the court il 
ſupply it, where the intention- of the teſtator is conſiſtent wit 
the rules of law; but where there is a fee mounted on a ſu, 
it is a void deviſe to the plaintiff in law; and as this is a k. 
gal eſtate, I muſt conſtrue it the ſame in equity. 


1 Anonymous, March 10, 1747, the third Seal al. 


ter Hilary Term. 


A guardian, be- AE UARDIAN for an infant brought an action againſt 
mw 3 4 him for board, c. before he had paſſed his accounts 
| [cir brought in this court, the defendant at law brought a bill here for an 
ana& ion againſt injunction to ſtay the proceedings at law; and Mr. Broun 
qo” xp ag | ſhewed cauſe to day why itſhould not be diſſolved; his lord. 
cbbrt continued ſhip continued the injunction, and ſaid, that in taking the ac- 
the injunction count the court would allow the guardian according to the 
prayed by Me maintenance allotted for the infant, which a jury would hae 
the hearing, and NO regard to, but in caſe the guardian had any aged witneſs, 
ſaid in taking the court, upon application and proper affidavit, would ge 
8 leave to examine de bene eſſe. 8 
dn Twi to the maintenance allotted for the infant, to which the jury would have 00 
regard, | | | 


[ 619 ] Whithed and others berſus Thiſtlethwait, Puck. 
Casz 239 idpe and others, March 10, 1747, third Seal al- 
ter Hilary Term. 


| Inallcaesof NH E plaintiff, in December 1747, obtained an order, 
eee o 1 that the defendant Packeridge thould bring in his book 
an affidavit of of accounts, papers and writings, before a maſter 5 purtuant 1 
ſervice. a degree ; in four days after notice to his clerk in cou 


in the Time of Lord Chancellor Hardwicke. 


that a ſerjeant at arms ſhould go to bring him before the court 
for his contempt. 
On the 16th of cha! 1747, Puckeridge's clerk iri court 
was ſerved with notice. 
an order for three weeks time to bring in his books of ac- 
count, c. On the gth of February laſt he obtained an or- 
der for a month's more time. The laſt order for time being 
expired, it was moved this day, that a ſerjeant at arms might. 
90 againſt the defendant. | 
ige s clerk in court being in the country, and the plaintiff 
not being able to procure an affidavit of ſervice, offered, as, 
2 proof of the defendant's being ſerved, a recital in his laſt 
order for time, of notice of the plaintiff's order of the 16th 
of January; and it was inſiſted by Mr. Tracy Atkyns for 
the plaintiff, that Puckeridge's orders were of themſelves a 


1 


5 


n the 18th of June he obtained 


The perſon who ſerved Pucker- 


poof he had notice, for he could apply only on the founda- 


tion of the plaintiff's order. 


But notwithſtanding this, as: it was a motion for taking 
che defendant into cuſtody, the court would not grant it, and 
nud, in all caſes of commitment there muſt be an affidavit 
of ſervice. e | 


Mendes verſus Mendes, in the Paper of Re-hearings, 
__ March 11, 1747. IT 


N ARO Mendes, the plaintiffs late father, being 
4 poſſeſſed of a very conſiderable perſonal eſtate, by will 
dated the 8th of May, 1728, gave to the defendant Ra- 
« chel Mendes his daughter, 60004. and to the defendant 
* Catharine his other daughter 5000/. to be paid them re- 
* ſpectively on their atjaining the age of twenty-ſix years, or 
days of marriage, but in caſe both or either of them 
© ſhould die before their reſpective ages became due, then 
« the legacy or legacies of her or them ſo dying, together with 
* the intereſt or increaſe thereof, ſhould go to and be equal- 
« ly divided between his two ſons the plaintiffs, and in caſe 
H of the death of either of them, then to the ſurvivorof them; 
* and the teſtator directed that 600/. a year ſhould be given 
to his wife, the defendant Sarah, out of his eſtate, for 
* the maintenance and education of the plaintiffs and their 
* ſiſters, the defendants Rachel and Catharine, whilſt they 
* ſhould continue to live with her, and at her charge ; and 
* deviſed all the reſidue of his eſtate, both real and perſo- 
* nal, to the plaintiffs, to be equally divided between them ; 
* and in caſe of either of the plaintiffs deaths, the whole re- 

N. IH. 4 2 et ſidue 


Cas E 240. 


A father muſt 


be preſumed io 
make ſuch pro- 


viſions as will 
anſwer the pur- 
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poſe of children 
and their ad- 
vancement in 
the world, and 
the will ought 
to be ſo con- 

rued as to 
carry the inten 
tion of the Das | 
rent into exe- 
cution. 


r 


* 


— En 

IT « * . 

r 
. 


388. 


fes ngued and determine! 


e ſidue of the eſtate to be enjoyed by the ſurvivor; and 10 


<« caſe of both the plaintiffs deaths, without leaving lawful 


« Yue, then the reſiduary part of the. eſtate he directed 


ce ſhould be divided in the following manner; namely, one 


c part to his wife the defendant Sarah, and the other to his 


«* daughters the defendants Rachel and Catharine equally, | 
< and their iſſue, and for want of iſſue, to the ſurvivor of 


„ them; and if all his children ſhould die unmarried, or 


without i ue, then he gave the reſiduary part of his eſtate, 
r one half to his wife, one fourth to his brother Anthony 
Mendes, and in caſe of his death, to his children; and 
one fourth in like manner to his brother James Mendes 
and his children, and made the defendants Anthony, 


James, and Lewis Mendes executors, who proved the 
will, and poſſeſſed themſelves of the teſtator's eſtate.” _ 


After the appointment of the executors under Mr. Alvaro 


Mendes's will, are theſe words; Memorandum, the 6001. 


«© per ann. I have ordered ſhould be allowed my ſaid wife 


« for my childrens maintenance, is to be regulated as fol- 


“ Jows, viz. 100d. per ann. to be allowed by each girl, 
c and 200. per ann. is to be allowed by each boy, and in 


& caſe of the death of any of my ſaid children, the inberi- 
“ tor, or inheritors are to pay their ſhare or proportion, ſo 
that the ſaid ſum of 600/. may not prove deficient, to 


The two ſons of the teſtator, foon after his death, brought 


for the plaintiffs benefit 


be placed at the end of the will.” 


a bill by Anthony de Coſta, their next friend, for an account 
of the teſtator's perſonal eſtate, and that it may be ſecured: 


The executors ſubmitted to ace 


ount, and to apply the 


eſtate as the court ſhall dire. > 


The children of Anthony and James Mendes, inſiſted on 

the benefit of the contingent limitations in the teſtator's will 
in regard to part of the reſduum of the teſtator's eſtate. - | 
The 16th of June 1733, the executors were decreed to ac- 
count for the perſonal it — of the teſtator; all directions 


touching the ſeveral limitations over of the legacies of 6000l.. | 
and 5000). and the reſidue of the perſonal eſtate, and ſur- 


plus intereſt were reſerved until the contingencies upon which 


the ſame are to take place ſhall happen; the plaintiffs were to 
be at liberty at twenty-one, and the daughters at twenty- 


5 fix, or on propoſals made for their marriage to apply to 


The 


2 * | 
| 4 
- 


in the Time of Lord Chancellor Hardwicke. 


The plaintiff Moſes Mendes having attained his age of 


twenty-one years, on the 13th of December 1746, petitioned 
the edurt that one moiety of the reſiduum of the teſtatgr's 
perſonal eſtate might be aſſigned to him; and it was ordered 
that the cauſe be ſet down in the paper of re-hearings on the 
matter reſerved by the decree, which was done accordingly, 
and was this day heard' before lord Chancellor, 


Mr. attorney-general for the plaintiffs, the two ſons of 
the teſtator, inſiſted, that the reſidue ought to be divided be- 


tween the two plaintiffs ; for equally to be divided, in the 


firſt part, is clearly a tenancy in common, and the words 
| to be enjoyed by the ſurvivor were not intended to make 
za joint-tenancy, which would be a contradiction, and there- 
fore the court will put ſuch a conſtruction as will make the 
whole conſiſtent, and conſtrue the teſtator's meaning to be 
in caſe of the death of either of his ſons, in his lifetime. 


The next words are in caſe of both my ſons deaths with- 
out leaving lawful iſſue, &c. this muſt be meant on the 
fame contingency as the former, in caſe of the death of 


either in the lifetime of the teſtator, for to conſtrue it a 


dying without iſſue generally, is too remote, and conſe- 


quently the limitation over is void, and a court of equity 


rather leans againſt multiplicity of diviſions and contingen- 
cies of perſonal eſtate, unleſs the court are under a neceſſity 
of doing it. pus fs Me aig Rot 

And if all his children ould die unmarried, or without 


c 


One of them is married, and therefore that contingency 
can never happen; but then there is a disjunctive or without 
iſſue, this he inſiſted, for the reaſon before given, was a 
void limitation, being after iſſue generally, and for this pur- 
pole cited the caſe of Lord George Beauclerk verſus Mit 
Dormer, June 17, 1742, * 2 Tr. Atk. p. 308.) and 
daltren verſus Saltren, July 24, 1742, (See 2 Tr. Ati. 
376.) and Green verſus Rod, June 1, 1729. 


Mr. Brown of the ſame fide. The intention of the 


teſtator ſeems, that if both ſons ſhould live to take, that then 
it ſhould go no farther, or otherwiſe they can never have any 
benefit if they ſhould want to ſettle in the world, and did 
not mean it ſhould go over but upon the contingency of 

both the ſons dying in his lifetime. The contingency to the 
teſtator's two brothers is, if all the children ſhould die un- 


Uh then he gives the reſiduary part, one half to his wife, 
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x 


"8 


Cafes argued and determined 
married, or without iſſue. One of the contingencies can ne. 
ver happen, for one of the daughters is married. And as to 
the other cantingency, it is too remote, for it is on a dying 
without iſſue generally, and there is no word that confines it 
to a dying without iſſue at the death of the deviſee. | 


Mr. Noel of the ſame fide. 'The two ſons were extreme! 
young when 'the will - was made, for they were but thre, 
years old when their father died; the reſidue is directed to 
be divided equally between them, but the teſtator has fixed 
no time, the reaſonable time, therefore, muſt be when his 
ſons came to the age of twenty-one years, which will make ff 
the whole will conſiſtent, or otherwiſe there neyer can be a 
period of time in which the ſons could divide. | 
Mr. folicitor-general for the brothers and nephews of the 
teſtator. It is very true that the teſtator cannot be under- 
ſtood to give the reſidue to the furviving ſon, , upon the 
other dying at any time, but it muſt be reſtrained to ſome WM 
particular time, though not to the times inſiſted on by the MW 
_ plaintiffs council, as to either fon dying before the teſtator, 
or before the ſons age of twenty-one years, for if ane of the 
ſons had died >fter the teſtator, the ſurviving ſon would WW 
have taken the whole, nor could it intend a dying before 
twenty-one, for if one ſon had married beforetwenty-one, and 
left ile, and died before that age, the whole, if this con- 
ſtruction took place, muſt go the ſurviving ſon, which 
Y could not be the meaning of the teſtator. The true re- 
5 ſtriction is, if the contingency ſhould happen to both, that 
: is if both the ſons ſhould die without leaving lawful iſſue at 


[ 623 their death, then to go over. ä 891 
I The rules are very well fettled with regard tq executory W 
limitations of perſonal eſtate, for I take it, ſince the cafe of 
Lord George Beauclerk verſus Miſs Dormer, it is eſtabliſhed 
that a deviſe over after a dying without iſſue generally is 
void, and as clear where there are any words that confine it 
to a dying without leaving iſſue at the time of his death, a Wil 
deviſe to take effect after ſuch a dying is not too remote; for 
this purpoſe he cited Forth verſus Chapman, 1 Vms. 663. 
and Pinbury verſus Elken, Prec. in Chan, 483. and Target 
© verſus © BY {7 OR SC | 


Where the words are to the daughters equally, and their 
iſſue, and for want of iſſue, to the ſurvivor of them, it muſt 
mean iſſue in her who dies firſt in the lifetime of the furvivor ; | 
the ſubſequent words, if all his children ſhould die unmarried, 

| er without iſſue, muſt be conſtrued ſo as to make the will 
<. conſiſtent, and the laſt clauſe muſt be reſtrained by the I: | 


8 
* 


in the Time of Lord Chancellor Hardwicke. 
He cited Atkinſon verſus Hutchinſon, May : 3, 1734» 
'25 2 ; caſe in point. | 


Mr. Wilbraham of the fame fide obſerved, that Sarah is 

in all the contingencies to have a moiety, which ſhews the 
teſtator meant they ſhould all take effect in the compaſs of one 
life, Sarah's, for the moiety is not ſo much as given to her 
executor, but to her only, and therefore the deviſe over is 
not too remote; he cited the caſe of Spalding verſus Spalding, 
Cro. Car. 185. | 


Lord. Chancellor. This though very incautiouſly made, 
js the will of a father who is providing for a wife and children, 
and a father muſt be preſumed to make ſuch provifions as 
would anſwer the purpoſe of portions and the advancement 


in the world.; in order to that, ſuch conſtruction ſhould be 


made as would enable the children to cary on trade, or to 


provide for a wife if married, and likewiſe for their iſſue; in 
this view I conſider the preſent will. The firſt difficulty of 


conſtruction ariſes from the deviſe of the reſidue of the teſta- 
tor's perſonal eſtate to his two ſons, who were very young 
at the teſtator's death, the words are, to be equally divided 
between them, and in caſe of either of their deaths, the whole 


to be enjoyed by the ſurvivor. The firſt queſtion is, What 
is the meaning of the wards i in caſe 4 either 4 their deaths, | 


Ec. It is admitted on all hands, theſe words muſt receive 

a reaſonable. conſtruction, he knew they might live to be 
eighty years old, and have children, and ker bre could not 
mean if they died at any time the portion ſhould go over. 


It is contended on the part - of the plaintiffs, that the 
words mean the death of the ſons without jſſue, in the life- 
time of the teſtator, but they cannot be conſtrued in that 
ſenſe, as the will in other 4 denotes caſes that may ariſe 
after the teſtator's death, f or plainly, through the whole will, 
where he gives an accruer over to other children, or right of 
5 ſurvivorſhip, he means after his own death. 


In caſe of the death of both or either of his daughters be- 
fore, &c. then the legacy or legacies of her or them, &c. 
together with the intereſt or increaſe thereof, ſhould go to his 


| ſons, &c. ſo that he not only directs the principal but the 


increaſe of intereſt to go over, and the latter clearly could not 
* till after his death, . * 


The other conſtruction contended for by the plaintiffs is, 


1 


| that the teſtator meant to confine it to the death of his ſons 
'vithout ie before the age o (woman, It has been 
admitted 


[624] 


(590 ufs argued ond detirmined + 


1 admitted by the defendants council to be a reaſonable eon. 
| ſtruQion, if there were words to warrant it. Upon readin« 
the whole will, I am. of opinion it is the true conſtruction 
and if the words will warratit it, a reaſonable conſtruction 
alſo, and ſuch as a father may be ſuppoſed to have in view 
when he was ſettling his eſtate for the benefit of his family, 
Conſider the other parts of his will, where he gives portions 
to his daughters, for though he makes uſe of general words 
yet it is plain he meant a particular period of time; for % 
the deviſe over to his ſons, he ſays, in caſe either of the 
daughters die before twenty-ſix or marriage, then to go to 
and be equally divided between my two ſons, which points 
.out that it was his intent that the ſons, in caſe of that event, 
ſhould have the ſiſters portions abſolutely. It is plain from 
the whole context this was his meaning; conſider the clauſe 
of maintenance, which alſo ſhews the teſtator's intent, he 
gives 600l. per ann. for the maintenance, Fc. of the plain- 
tiffs and their ſiſters, whilſt they ſhould continue to live with 
the mother, and at her charge, I ſhould apprehend this 
might amount to a deviſe of the guardianſhip, but do not 
give an abſolute opinion. Vhilſi they ſhauld continue to live 
with her, How long is that? Till twenty-one, for ſhe was 
| the mother and guardian by nature, therefore her care muſt. 
continue till a proper age; and though a guardianſhip in 
ſocage determines at fourteen, and ſuch infant might elect, 
| yet in this caſe there are no ſocage lands, and conſequently 
| the guardianſhip continues till twenty-one. „ 
| [ 6 J The memorandum is not by way of codicil or diſtin in- 
| 1 25 ſtrument, but only added to the foot of the will, becauſe it 
| Vas too long to be interlined, and therefore amounts to no 
| 6 more than an interlineation ; the intention of it was to keep 
| 


up intire the 600“. the ſum allotted for the maintenance of 
CCC 3 
The words inheritor ar inberitars, made uſe of there, mean 
thoſe of the children who ſhould take by ſurvivorſhip, the 
ſhare of the children fo dying, ſhould contribute-to make u 
the maintenance, and this memorandum ſhould be read wit! 
the clauſe of the will, which provides for the maintenance. 
Il. per ann. to be allowed by each girl, and 200/. by 
each boy, and in caſe of the death of any of my ſaid children, 
the inheritor, &c. When is that death to be? moft clearly 
before their age of twenty-one, and therefore this ought 
to be read as an addition or interlineation to that clauſe which 
directs the maintenance. If the will is to be ſo read, and 
F a - | „„ l 


\ 


". | * 


in the Time of Lord Chancellor Hardwicke. 


meins clearly a death before twenty-one, then the clauſe im- 
ce following the maintenance is the deviſe of the reſi- 
due, both real and perſonal, to his two ſons, to be equally di- 


vided, and in caſe of the deaths, &c. the whole reſidue, &c. 
{ that here is the ſame form of expreſſion as is made uſe of 
in the clauſe regulating the maintenance; and where death 


generally 1 is mentioned in other parts of the will, what con- 
fruftion can be more reaſonable than to conſtrue i in the ſenſe 


| teſlator himſelf had uſed it before. 


WM And as in the caſe of the preſent Earl of Shaftſbury, the 

court held, that notwithſtanding his marriage the guardian- 
up did not determine till his age of twenty-one ; ſo here the 
= ſharing and diviſion ought to be amongſt the children of Mr. 


Mendes at their age of CE Is when — of re- 
cerving it. * | | 


Tam of opinion the words, if both my ſons ſhould die with | 


out mY lawful iſſue, mean a dying before twenty-one. 
to them, and the ſubſequent words, if all his 


with 
children old die unmarried, or without iſſue, mean as to 


bo 


155 is the moſt reaſonable conſtruction; and as the ſons 


have attained twenty-one, no contingency hath happened 
with regard to them, and therefore the reſidue of the teſtator's 


| real and perſonal, eſtate veſts abſolutely in the two ſons as 


ttnants in common, or otherwiſe in caſe of their — 


they can make no nn, e or any iſſue of the 
nage. 


This makes a conſiſtent plan of the * mill, 1 it is 


ery. happy that the memorandum was at the bottom of it, 
fr from thence it is clear he intended, if both his ſons died 
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A guardian- 
ſhip of an in- 
fant, notwith- 
ſtanding he 

. marries does 
not determine 
till his age of 
twenty-one. 


the ane ers dying before twenty -fix or marriage; but even - 
d died before twenty-one, and had lawful iſſue, I 
have been of opinion it would not have gone over. 


before twenty-one, the reſidue ſhould go over, but not 


dtherwiſe. 


In ee of this © opinion, his lordſhip ordered 20 


eſidue of the teſtator”s eſtate to be paid to the Fan. 
Gregory verſus Moleſworth, March, 1747. 


Aa A of a former Gecive' ſigned and inrolled was 


Runs to a new bill for the fame matter. 


8 


4 - 2 


i * 


——— 


'S 


vide Hargrave E Edition of Galt upon Littleton p. 89. a, 
| 5 ere 


Ca $E 24. 


one only, it is 


cular determi. 
nation upon a b : u 0 
each. the proceedings in the cauſe, but if ſhe had continued an in- 


fant, during all the time of the proceedings, ſhe is as much 
bound though an infant, as a perſon of full age; I know but 


Ba” ©» Cafes argued and detertined © ' © 


An infant is Mr. attorney-general in ſupport bf the plea inßiſted, that 1 


bound by a de- K W | : | 
creein 2 cauſe An infant is bound by a decree in a cauſe when ſhe is plaintiff, 


where he is as much as a perſon of full age; and was fo determined be. 


plaintiff, as tween The Dutcheſs of Buckingham verſus Sheffield, before f 


much as a per- 


oof full age, Lord Hardwicke. (See 1 Tr. Ath. 631.) 


Lord Chancellor. This is a plain caſe, for it would be 
very miſchievous if a new bill was allowed to be brouglit by 


the plaintiff here. This is a plea of a former decree made in : 


a cauſe relevant to the ſame matter with the prefent bill. 
The queſtion will be fir, Whether the decree is a determina- 
tion of the points between the parties. As to this it is impro- 
per for the court to give a different judgment, becauſe there 
would be two contradiftory judgments appearing on the 
ſame records. The former decree was on a bill brought by 


the plaintiff's wife, to have an account of her father's per- 3 


ſonal eſtate, and to have a fifth as her ſhare of it; that bill 


charges the defendant pretends the legacy of Margaret Moleſ- : 
worth was lapſed ; this is the common and only way of 
bringing on the queſtion, by ſetting forth the pretences of 


the defendant, and therefore ſufficiently puts the point in 


iſſue. The decree has directed an account to be taken of | 4 
the eſtate, and expreſly that the South- Sea ſtock ſhould be Wl 
ſold, and one fifth part reſerved for the benefit of fir John 


Molefworth, when he attained his age of twenty-one. This 


on the point that the plaintiff is not intitled. - a 
Though an afti- Courts of equity, no more than courts of law, are not 


1 


[ 627 ] zs a full determination againſt the plaintiff, as if a declaration 


3 obliged to give reaſons for their judgment; if a man in a court 
mands, and of law brings his action for ſeveral demands, and he has a W 


Judgment for judgment for one only, it is as much a judgment as if there 
as much a judg. had been a particular determination upon each. A deeree can 
ment as if there be altered only by bill of review, either for error on the face 
had been 2 par- of the decree, or for new matter not known at the time of 
bringing the firſt bill. Here ſhe was of age during ſome of 


of one cafe that is an exception, Lady Effingham v 


3 Sir 
John Napper, where, upon an appeal from lord Maceles- | 


* * * field's decree with regard to real eſtate, the Houſe of Lords 


age, againſt his own decree. 


gave fir John Napper leave to ſhew cauſe, when he came of | 


An infant, after But it would be moſt miſchievous with regard to perſonal 3 
being of age, is eſtate, if an infant after being of age, was allowed by 1 


not. allowed by 


r r 


bo in the Time of Lord Chancellor Hardwicke. 3 7 


bn co diſpute any thing that was done during his minority, * new 2 
1 rega to maintenahee, education, &c., e do 


ring his ny with _ to maintenance, &c 


[t is right ts follow thi rule of law, Where it is held an in- 4 0 1 
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fant is as mach bound by a judgment in his own action, as i, as much 
of full age; and this rule is general, unleſs groſs laches, or 2 by a 
Wy fad and colluſion appear in the prochein amy, then the in- ar eee _ 
WT fit might open it by a new bill. if of fullage. | 
= 1 cannot preſume that i improper proofs were made i in the SG 
former cauſe, but mult take it for granted that proper ones 
ere given, unleſs the inrolment ofthe decree was opened by 
hill of review, and the plea to that bill diſallowed ; there the 
court over rules the plea, and then the cauſe is opened again, 
ind can properly come at it; if error appears on the face of i it, 
hut as it ſtands now the plea muſt be allowed. 
Rotheram verſus Fanſhaw, March 2 5 1948, The 
laſt Seal after Hilary Term. 
HE defendant inſtituted a ſuit in the Eccleſiaſtical court A ſuit in the 
T for ſubſtraction of tithes; the defendant, without plead- ee 
by any diſcharge there, brings his bill in this court to eſta. 297. for fub-. 
bam a modus; the anſwer to the bill does not admit it, and tithes, the de- 
the motion now is for an injunction to ſtay the proceedings im benen there 
te Eccleſiaſtical court, upon the bare ſuggeſtion of a modus by ome bits 
his bill. N dus, and on the 
of a modus moves for an Ar to tay the proceedings in the Eccleſiaſtical 0 
E ant mit Cork abs mo ent for OY up the heels of two ory the Eecle- 
Lord Chancellor. An injunction is prayed on two heads 5 
fit, On a preſumption from a conſtant non-payment of 
WT tithe hay time immemorial, there muſt have been an alienation 
froni the perſons under whom the defendant claims, though 
the plaintiff is not able to produce the particular grant of 
thoſe tithes to his anceſtor. Secondly, Upon a ſuggeſtion in 
the bill, that there has been a aut or e 9 
paid in en of tithes. 
111 mould grant this injunRicn, I ſhould make a precedent 
for tripping up the heels of two courts, the Eccleſiaſtical court, 
and a court of common law. The Eccleſiaſtical court have a 
nght to retain ſuits for tithes, whether at the inſtance of a 
ſpiritual perſon, or lay impropriator, There may be a ſuit 
Vor. III. | 4 F. too 


* 


39 1 h Caſes argued and determined . 
59 doo in that court for a modus, As well as for tithes in : 


Kin e Bench I be defendant likewiſe may plead a modus there, if ad- 
will got grant 2 mitted 3 the Eccleſiaſtical court may go on upon the modus; 
| | 9 5 if denied, the Eccleſiaſtical court cannot proceed propter tri r 7 
the modus has ationts defectum, and if ſo, it is the common ſuggeſtion for a M 
prong ris , Prohibition in the court of King's Bench, but if you come {Wl 
court and de. there for a prohibition, you muſt firſt ſhew the modus has been Wl 


nied there; and pleaded in the Eccleſiaſtical court, and denied there. 
an the ſame 4 Vogt | Re 


grounds a court of law grants a prohibition, this court grants an injunRtion; 
No ſuch: thing has been ſhewn in this caſe ; but a bill is 
brought to eſtabliſh a modus, and prays an injunction to ſtay 3 
| proceedings in the Eccleſiaſtical court, upon the ſuggeſtion of 
[ 629 ] a modus only. 1 cannot grant an injunction here but upon ; 
the ſame grounds as a court of law would grant a prohibition, 
propter triationis defectum. Injunctions in this court are 
granted upon a ſuggeſtion of ſomething which affects the 
right or convenience of the party in the proceedings in the 
| other court, or where there is a concurrent Juriſdiction, KB 
Where a fuit is As in a ſuit for a legacy in the Spiritual court, where the MW 
inſlituted in the ä 7 4. | * BB 
- SSiritual court, Party cannot have the advantage of the diſcovery he wants, 
for an infant's Which he may have here, then this court will interfere ; as | 
Frgacy by : he where a ſuit. is inſtituted iri the Spiritual court for an infant's | 
1 74 11d bk bis : legacy by a father his guardian, to have it paid into the father's 
1 Nad ebe hands, this court will not ſuffer ſuch payment to be made, 
court willgrant but will grant an injunction, becauſe it will not allow the 
an injunction, . — . a e | 
becauſe it will money of an infant to come into the father's hands, but does 
not allow the not grant an injunction, becauſe the Spiritual court have not | 
eee money 2 juriſdiction in legacies, but from the general care it takes of 
o come into P ies. 2:1 | e . 
the father's Te ˙Äe:]—qꝓę . . 
pa TDbe modus is not admitted by the anſwer to the bill in this 
court, and if inſufficient you may except to the anſwer; and 
eyen if the ſuit goes on in the Spiritual court, and a ſentence, 
is pronounced for the tithes, it is no prejudice at all to the 
plaintiff in his ſuit depending here. But if I was to grant 
this motion, I ſhould take away the juriſdiction of the Spi- 
ritual court n the one hand, and the court of common law 


: 


on the other. 


As to the non-payment of the tithe hay, it is infiſted, the 
owner of the land was formerly a purchaſer of the tithes, and 
has enjoyed the land and tithes together for a great length 
bk time, which is a preſumptive evidence of his right. But 


. 4 4 * . * 
I” 


"-4 


82 


kis.is not a ground for an injunction in a caſe of this ; 


WA lay impropriator is to be ſure different from a ſpiritual in A 14yimpropris 


ad- ume reſpects: ſince the reformation, and the acts for diſſo- ator cannot pre | 
Jus ; on of monaſteries, tithes by grants from the crown are feine in non | 
8 lay fees; ſo that in fact lav i a | | decimando any 
tris come lay fees; ſo that in fact Jay impropriators have as more than ſpi- 
or a nuch power to convey a portion of tithes as any part of the ritual perſon, / 


WT [nd itſelf: and therefore it was ſaid, it is hard the plaintiff 

would not in this caſe have the ſame advantage of preſump- 

e evidence from long poſſeſſion in the caſe of tithes, as well 

; in any other caſe relating to an eſtate of inheritance ; and it 7 
sa ſaying of lord juſtice Hale, he would preſume even an 

A of parliament made in age length of poſſeſſton: but 

be court of Exchequer in the cafe of the aldermen of B 


= / uus Evans, Comyns's Rep. 64.3. would not lay down a dif- : G 
6,0 nent rule as to preſcribing in non decimando, in regard to lay ( 30 ] 
2np mpropriators and fpiritual perſons, but held ſuch a preſcrip- "TL 


ton equally bad againſt both, 


the | | Upon the whole, I do not ſee there is any reaſon at all for The plaintiff 
the WW tic inzunction which is now moved; why did not the plain- mieht have 
"Th | | pleaded length 


tif go upon the length of poſſeſſion in the Eccleſiaſtical court? of poſſeſſion in 
he might have pleaded it there, as well as inſiſt upon it here the Eceleſiaſti- 
in his bill; and if the Eccleſiaſtical court would not determine = 3 _ 75 
upon the ſame evidence as a court of common law would have FRETS . 
done, it is the uſual ground for a prohibition, and no other the ſame evi- 
court has the cognizance of it but the court of King's Bench, 2 2 out 
and therefore I will not make ſuch a precedent, as by a ſide- have dove, it 
wind will take away the juriſdiction of both courts at once. is the uf! 


the | f N * 1 * 1 j 
des dd Hardwicke therefore denied the motion. pbprobibaioo, 
not . | and the court of King's Bench chas alone the cognizance of it 


Heams werſus Bance, among the Cauſe. Petitions, Cass 8 


4 L ORD Chancellor ſince Hilary Term laſt ordered this a mortgagee 

ce, cauſe to ſtand over, to, ſearch the regiſter's book for the who lent a fur- 
ws 1 caſe of Ridout verſus Lord Plymouth, which had been men- wind ye 
i. toned at that time as an authority in point, but being looked beallowed to 
- | to, it did not appear to be at all ſimilar to the preſent, in tac itto his. 


1 which Og ueſtion is, Whether a mortgagee who lent a fur- mortgage in 


| £ 22: i : reterence to 
ther ſum wards upon a bond, ſhould be allowed to tack — under 


& * 


al 5 mortgage, in preference to other creditors under a b et 
nd Wut F payment of debts created by the will of the mort- the mortgages 
th EEE i +l oe IE 8 for payment of 


gaged premiſes. | 


infants. 


500 chf argued aud determined 


The reaſon vh 2 9 2 n . 
the heir of he, Lord Chancellor. I have conſidered this caſe, and am in. 


mortgagor ſhall Clined to think the mortgagee ſhall not be allowed t = 
not redeem the bond to the mortgage, with regar 6 ihe de, O tack the W 


mort ith- . the mort. : 
— 8 gagor ; the reaſon why he ſhall not redeem the marriage with. 
bond likewiſe, Out paying the bond likewiſe, is to prevent a circuity, becauſe 
is to prevent a the moment the eſtate deſcends upon him it becomes aſſets in 


circuity, be- 


cauſe the mo. bis hands, and liable to the bond; a deviſee too of the mort. 
ment the eſtate gaged premiſes for his own benefit is ſubject to the ſame rule. 
. . lince the ſtatute of fraudulent deviſes made in favour of bond 
8 to the creditors. | 8 ke ; | 1 8885 | : 
role vill bot. But this is a deviſe in truſt for the payment of debts, and 
_ to a deviſee the deſcent is conſequently broke, ſo that, as I am at preſent 5 
o' the mort- adviſed, I am of opinion the mortgagee can have no priority MW 
with regard to his bond, but as to that, muſt come in pro ra- 5 
5 ta with the reſt of the creditors under the truſt ; but if the 
[ 631 ] council for the mortgagee have an inclination to be heard on 
1 this point, it ſhall ſtand over. VVV 
The attorney- general of council for him ſaid, he thought Ml 

the paint was too ſtrong againſt the mgrtgagee to be man- 

| tained, and the court thereupon made their decree accord: 


. 8 
C 2e Buck verſus Draper, March 26, 1747. ö 
The EccleGafii- A PETITION was preferred by the defendant, to dif 
Arenen = 1 charge an order of the maſter of the rolls, appointing 
not to ke upon the plaintiff guardian of her daughter, upon an allegation of 


them to ap- His unfitneſs, as bein diſordered in his mind, and that the 
2 82 8 had been ong before appointed guardian by the | 
Sta ſoitinfti- Eccleſiaſtical court at York, and had by virtue of that ap- 


tuted for that pointment taken poſſeſſion of the infant's perſon and eſtate. 


| E and 


this means break in upon the juriſdiftion of this court with regard to the guardianſhip ot 


Lord Hardwicke recommended it to the nagar, rr to conſider, whether a quo war- 
ranto might not iſſue to the Eccleſiaſtical court upon ſuch an extrajudicial appointment of guar- 


Lord chancellor diſmiſſed the petition with coſts, the facts 
of the lunacy not being at all made out, and faid, he was 
ſurpriſed upon what pretence the Eccleſiaſtical courts in the 

Country take upon them to appoint guardians ex officro, with- 

-  eut any ſuit inſtituted for that purpoſe, and by this means break 
in upon the juriſdiction of this court with regard to the 


? guardianſhip of infants, and faid, he recommended it to the 
a attorney-general to conſider, whether a quo warrants might 
4 not iſſue to the Eccleſiaſtical court upon ſuch an extrajudicial 


appointment 


tn the Time of Lord Chancellor Hardwicke, $97 


appointment of guardians to infants, where no ry at 5 is | 
gepending far this pape | | 


J Brown verfus Durſton and others, March 27, 1747 Cart 2454 
| T HE late Sir William Fowler, on the 18th of May 2740, The executor 


eee ee ee ly” of ale of $is Ww. 


| F. “s, brings a 

_ Sor the payment of 100). ab oy agen go 
count of his perfbnal eſtate, and if that falls ſhort of fatisfyiog the debes, Far. that a ſufficient 
of the 7ca! eſtate may be fold. The real eſtate having never been aſſets of Sir W. F. the 


ands compriſed in a ſetile ment made after his marriage, are yot hable * Ws RVs by n 
f they a are not 1 an liens upon the eſtate, 8 215 


Sir William Fowler hid a will, and n. execytors, | 
but they renouncing, adminiſtration with the will annexed 
vas granted to the defendant Durſton: the teſtator at his 
death left a ſon and three daughters, all infants. 


The teſtator's perſonal eſtate i is inconfiderable, and covered. [ 632 ] 
by judgment and other ſecurities, and therefore the plaintiff, og 
| the executor of Richard Powell, has brought his bill for an 

account of Sir William's perſonal eſtate, and in caſe it falls 


ſhort of ſatisfying his debts, prays that a ſufficient part of 5 
his real eſtate may be ſold, 


The defendants, the children of Sir William Fowler, by 
their anſwer- inſiſt, that he did in the lifetime of his father 
Sir Richard F owler, by leaſe and releaſe of the 7th and 8th 
of March 1728, in conſideration of a marriage before had 
between him and Dame Harriot Newton his wife, and of a 
portion of 2000/7. limit the ſeveral eſtates mentioned in the 
deed to the uſe of him and Harriot his wife, and their iſſue, 
and covenanted that he would within fix months after the 
death of Sir Richard Fowler ſevy a fine, and ſuffer a reco- 
very for the better aſſuring the premiſes to the uſes in the re- 
leaſe, and had a power to revoke all the uſes in the releaſe 
and to create new, | 


Alter the death of Sir Richard F ouler Sir William Bw. 

| ler did, by deed dated the 7th of March 1733, indorſed on 
the releaſe of the 8th of March 1728, by virtue of the power, 

revoke all the uſes limited by the releaſe, and appointed the 

eſtates contained in the releaſe, to two perſons and their heirs, 


in order to ſettle the 55 in the manner mentioned i in the 
indorſed deed, | | 


Ee. 


of! | + 95 jg te gp 3 Te” 
* 


- — 


A 
a* 


vide Hargrave's Edition as Cake upon „ Liner 3 p. 101 2. * 
at the ren caſez there cited. | 1 a _ 31 3 * 


Recoveries 


W 


* . . 
my ** — — — 
\ 


- 


_ tling the ſaid eſtates on the iſſue male of the marria 


2 


— 


Cas argued and determined,  _ 
- Recoveries were ſoon after ſuffered of theſe eſtates, and by 


Teaſe and releaſe dated the 4thand 5th of July 1734, in con- 


ſideration of the marriage, and other conſiderations, and for 
providing a jointure for the defendant's mother, and for ſet- 


, and 


for making proviſions for daughters, and younger children, 
in performance of the truſt created by the deed of the »th-of | 


other ſons in ta 


| March 1733, Sir William Fowler did wn to two perſons, 


and their heirs, the ſaid eſtates. to the uſe, of the defendant's 


father: for life, remainder to truſtees to ſupport contingent re- 
mainders, remainder ſubje& to the proviſo made for de 


fendant's mother, to Newton and Sloane for two thouſand 


Years, upon truſt for raiſing portions for the daughters, and 


younger lr of the marriage, remainder to the firſt and 
her il, male of Sir William Fowler, remainder in 
fee to the father. EE tne 


Ihe defendant, the preſent Sir William Fowler, inſiſted, 
that dame, Sarah Fowler, the widow of his grandfather. Sir 
Richard, is ſtill living, and therefore ſuch part of the eſtate 
as was her jointure, whereok ſhe was in poſſeſſion, was not 
affected by the recovery ſuffered, by his father, but the de- 
fendant is intitled thereto as tenant in tail male in remainder, 
expectant on the death of dame Sarah Fowler, by virtue of 
the ſettlement. made thereof previous to the marriage of Sir 
Richard Fowler with dame Sarah; and the other defendants, 


the younger children of Sir William, likewiſe inſiſt, that the 


teſtator did not die ſeiſed of any real eſtate ſubject to his debts, 


but lang hefore his death had ſettled the ſame in ſuch manner 
that they became intitled to it on his death, as purchaſers for 


_ avaluable conſideration diſcharged: of any debts or other in- 


cumbrances, 


The council for the plaintiff inſiſted, that. incaſe any ſuch 
ſettlement was, made, it was executed. after marriage, and 
merely voluntary, nor was any ſum ever paid as a portion 
with dame Harriot, Sir William's wife, and therefore ſuch 


ſſetilement ought not to prevail againſt the teſtator's creditors 


hut aa to them ought to be deemed fraudulent, and ſet aſide. 


Mr. folicitor-general, for the defendants argued, that this 
fettlement is not fraudulent, though made after marriage, 
39 che deen paul Fe eee debts 
Oh ue from Sir William Fowler, that he covenanted by 
the firſt ſettlement to make a good ſettlement, and after- 


warde, when his father died, he ſuffered a recovery, and de- 


uſes agcording to that covenant. We ag ns 


74 


#1 197 5 


\ 


— 


oo 


in the Time of Lord Chancellor Hardwicke. 
Lord Chancellor. The queſtion is, Whether this laſt ſet- 
gement is fraudulent and void againſt the bond creditors of 
Sir William Fowler? And as to this, the real eſtate was 
hever afſets of Sir William Fowler, and therefore the lands 
comprized in this” ſettlement” were not liable to his debts'by 
y, for the debts by ſpecialty are not Tpecific liens upon : 
15 eſtate; and the debtor Sir William Fowler has done no 
more by his recovery, ' with regard to his creditors, than what 
us done by his ather's marriage ſertlement, for by that 
WW ftleinent the fon of Sir Willfam would be now tenant 
W in tail, and his entailed eſtate would not be liable to his 
WW fither's debts, and the recovery, though it would let in all 
= {ch debts as were ſpecific . yet will not do ſo as to the 
| dedts by ſpecialty, | | 


ws Lord Hardwicke therefore; Ulle the bill againſt the ge. 
|. fendants the infants, 


UV. 
2 
/ 


April 19, 1747. Firſt Seal after riger Term. 8 


ACO MISSION ifſued our of chancery for the ex- ee 


amination of witneſſes directed to Sweden ; after each _ RS 
party had ſtruck off four, there remained four of E fide ; the dant's commiſ- 


| plaintiff now moved that he might be at liberty to ſerve any fioners with 


| one or two of the defendant's commiſſioners with notice of eee e- 


execution of 
the execution of it. the commiſſion, 


and is not tied 


down to thoſe only, z as * < defendant —— 


| Mr. Big ell for the defendant inſiſted, that according to 1 6 34 3 
e rule of the court the plaintiff ought to ſerve ſuch two of 

the defendant's commiſſiouers 8 he thould chuſe, or other- 
wiſe it might be in the powerchf the plaintiff to chuſe thoſe 


out of the four that he ke ae which _ be a n 
to the defendant. 


Lord chancellor ordered that the elan ſhould be at 
liberty to ſerve any two of the defendant's  cottimiſfioners, 
and that the rule cbuld never be as Mr. Bignel laid. it do wu, 
bpeeauſe it would be attended with this inconvenience, that if 
the kwo particular commiſſioners chofen by the defendant 

ſhould happen to be abfent from the place dppointed for the 
A&htion of the commiſfion, or either of them ſhould'be dead, 
t could not be executed, and for that very reaſon the court 
" wi 2 commiſſioners ſtand on esch fide here fuch- 
| | eats, | 


— TS Or OT 


N 


* ö Fi 
. « 
Hay 


600 3 . arpued ant determined 


Carr 2973 [1 Hay verſus Hay, March a8, 1 748. 5 


1 * E defendant by petition applies to the court for dia 
| rections upon the maſter to review his report. The 
defendant obtained an. order for the maſter to tax the coſts 
of a trial in ejectment in the country, in which there was a 
verdict for the plaintiff. . The plaintiff had defended a peti- 
tion for. a new trial, but it was granted notwithſtanding, 
The maſter, in taxing the coſts of a former trial, allowed 
171. odd money to the plaintiff for his coſts, in oppoſing the 
petition for a new trial ; he likewiſe allowed 7 for the plain 
tiff's briefs, and 51. 5s. for copies to council. 


Lord Hardwicke declared he knew of no rule for allowing 
the coſts of ſuch a motion or petition, where the other fide 
prevailed, but faid in this caſe, as the plaintiff was obliged ts 
defend the firſt petition for the new trial, as it was neceſſary 
the court ſhould grant it on terms only, he was of opinion 
the maſter had done right to allow that; but if the applica- 
tion for a new trial had been upon clear grounds and plain 
facts, then he ſhould have been of opinion the plaintiff ought 
not to have had his coſts,  — 5 
As to the briefs, he ſaid, they might ſetve again upon the 
ſecond trial, and therefore diſallowed the 51. 5s. for copies to 
N r - Enos | 
( 635 ] In the matter of Heli a Lunatick, March 31, 1748. 
// oe di 1 8 
Where thelu- A N application was made by the heirs at law for reſtitution 
2 of a per- £ of goods F taken by Kent and P ain, inn-keepers, be. 
ſon is in queſj- | es | n of his 
tion, the court longing to a lunatick, and that care may be taken of his 
will make a eftate. . + - MY . | . | 
proviſional — © 2350 
order as to his effects, till the point of the lunacy is determined. 


The power of Lord Chancellor. One part of the Chancellor's power 
the chancellor in relation to idiots and lunaticks is by virtue of a fign ma- 
Junaticks is by nual of the King, upon his coming to the great ſeal and 
agu manual of counterſigned by the two ſecretaries of ſtate, empowering 
— — . un him to take care of ſuch perſons in the right of the crown, 
the two ſecre- and to make grants from time to time of the idiots or luna- 


 taries of ſiate, ticks eſtates. _ | 2333 
impowerin g Fon 2 10 . ; 2 .% 4 f . Ns ; 1 : 5 3 | = * ; i 
bim to take care The queſtion is, Whether a perſon ean traverſe an in; 
oven bn the iGtion of lunacy without bringing the lunatick in propria 
right of the quiſition unacy ut bringing 


Lion, and to perſona before the court, and whether the court will inter- 
make grants ff | N | | pole 
| their eſtates. 


* 


nn the Time Lord Chantellor Hardwicke. 601 
pe by making any proviſional order for the care and cuſtody 
W of the eſtate, till the lunacy is finally determined. 
In Fitzherbert's Nat. Prev. under title De idiota ingui- 
nud & examinando 532. it is laid down, That thougn 4 
| « man be found an idiot by inquifition taken before the 
e ſheriff, and by their examination, &c. and that be re- 
Ss « turned into the Chancery, yet he who is fo found idiot 
may in. perſon, or by his friends, come into the Chan- 
cery before the chancellor, &c. and ſhew the matter, and 
pray that he may be examined before the chancellor, whe- 
= © ther he be idiot or not, and if upon examination he be 
pound no idiot, then in the inquifition found before the 
c ſeriff, and alſo the examination which the ſheriff hath 
made and returned thereupon, ſhall be of no effect, but 
(che ſame office ſhall be taken as void without any other 
= * traverſe.” The ſame holds as to an inquiſition of lu- 
== * nacy, though the confequences are different. 
= Lord Hardwicke made a proviſional order of the lunatick's 
ckects, and that Kent ſhould produce Mr. Heli next day for 
the infpection of the court. . Ns 


_ Blount ver/as Blount, April 25, 1748. 5 659 1 

5 | | | | ASE 249. 5 
T was prayed by petition that the plaintiff, who was pur- Thc 3 

| 1 chaſer of an eſtate ſold by a decree of this court for payment ce from tb 

of the debts of the plaintiff's father, may pay intereſt for the wearing out of 

| purchaſe money from the time of his being confirmed the beſt [ves has never | 

| puychaſer the 18th. of October 1744. 423 reaſon by 


: | * ; Fa ? his court for his 
At the time the purchaſer was let into poſſeſſion of the payiePintereſ 


eſtate, a ſmall part conſiſted in rack-rents, but the greateſt for the purchaſe 
part was ſtanding out in reverſions upon lives; two of thoſe 
teverfionary eſtates are fallen in ſince the purchaſe. _ 


It was inſiſted for the petitioners, that unleſs there is ſome- 

| thing to take it out of the common rule, this is an application 

| of courſe, and the caſe Ex parte Manning, 2 P. Ws. 410. 

| Was cited by Mr. Tracy Atkyns, where fir Joſeph Jekvll 

| aid, © that after a report of a perſon's being the beſt pur- 
| © chafer has been abſolutely confirmed, from that tune he is 
ure of his title and his purchaſe, though the tenant for 
(© life had died the next day, and from that time: the life was 
7 wearing, which is equivalent to the taking of the profits; 
and in caſe the purchaſer had taken the profits, he muſt 
certainly have paid intereſt, and directed the purchaſer to 
C 8 e 


— 


602 . uſe ales and. des: 


<« intereſt from the time of his being anne, confirmed 
< the beſt purchaſer.” . 


The caſe of Davy - verſus Barber, anuary 15, 1 
(See 2 Tr. Atk. 489.) = likewiſe 90 to Ns ; 
contingency of lives falling in has been conſidered as the 

rents of: the eſtate, and ſuch an advantage to the purchaſer, 
that the court will on that account charge a 3 with 
intereſt on his purchaſe money till paid. W 


* 


Mr. attorney- general for the purchaſer ad it was rea- 
ſonable he ſhould make ſome compenſation to the perſons in- 
1 tititled to the purchaſe money for this a advantage which has 
a e we by dropping in of lives ſince the purchaſe, but that he W 
Sught not to be charged with intereſt for the purchaſe-money W 
un the conveyances from all proper parties have been exe- 

| cuted to him, which are not yet done. 5 


2 a Mr. Wilbraham of the ſame fide inſiſted, that a . | 
| is not . to pay his money till he has a good title, and if 
it is not imputable to the plaintiff that he has been guilty of 
laches in not procuring a title he ought not to be charged 
with intereſt : it is the vendor's buſineſs to ſee a good title is 
2 made, and not the purchaſer's; and as this is a dry reverſion, 

332;· » py urchaſer hasreceived very little advantage from it, 

„„ 1 would be hard to make him pay intereſt from the time he 
has been let into poſſeſſioon. 


[637 ] Ml.. ſolicitor- general in reply faid, nothing was wanting to 
make the purchaſer a good title, but a bare aſſignment of a 
| mortgage term, on paying off the ee who was _ 

* willing t to take his money. | 5 
1 One of the eſtates was . out on three lives in 1676, upon 
| A nes 55 reſerved rent of 11. only, it is moſt probable they may all 

LR Bel fall in at a year's diſtance at furtheſt, for it is ſeventy-two 

years ſince the eſtate was laid out on lives, and conſequently 
the youngeſt of the lives muſt be turned of ſeventy... 


Lord Chancellor. I am of opinion the plaintiff ſhould 


not pay intereſt, and ſeveral ditions n deen en in 

| caſes of this kind. 5 

2 Ce. To be ſure, 1 in 'the Rafe of eſtates in poſſeſſion, 
purchaſer of or in reverſion, whether purchaſed under a private agreement, 


eltates under a or purchaſed under a decree for a fale, can it be laid down in 
private agree- | 


en, or, de. certain that From * time of poſſeſſion, a e ſhall pay 
cree for a ſale, intereſt. 
ſhall from the 775 | ng. 
time of PO pay intere, | 1. Os 
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in the Time of Lord Chancellor Hardwicke. 


As to eſtates in poſſeſſion upon a private purchaſe, the 
| court never regards execution of articles Vr purchaſe, but 


W the time of the execution of conveyances, and even there, if 
te vendor has made default in letting the vendee into poſſeſ- 
bon, he ſhall not pay intereſt for the purchaſe money; but if 


ze has taken poſſeſhon, the court will give ſuch interest as is 


| gree able to the nature of the land purchaſed. 


in biddings before maſters, they are made general, and the 


W court diſcourages any particular terms to be put upon thoſe 
= biddings. . If the purchaſer has not had poſſeſſion upon exe- 
ation of conveyances, he ſhall not pay intereſt at all; from 
W the time of the delivery of poſſeſſion he ſhall. 


Somuch” for eſtates in poſſeſſion ; next as to dry reve 


bons; in Owen's caſe, that has been mentioned, he was in- 
W titled to all the profits during. the intermediate time, and he 
= 35 intitled to a dry reverſion after an eſtate for life; Owen” 


was tenant by the courteſy, and the court was of opinion he 


| | had created difficulties in reſpect of the conveyance which 


was to be made to him, that he need not to have done, and 


WW therefore were of opinion he ought to pay intereſt from the 
= ime he ought to have executed the conveyance. 


The preſent i is a middle caſe; the father creates a thouſand 
years term for particular purpoſes ; ; the truſtees did not think 


[ proper to take poſſeſſion ; the plaintiff therefore, as heir at 
| law, took poſſeſſion, and afterwards becomes purchaſer of 


603 


The court in 
awarding of in- 
tereſt never re- 
gards the exe- 
cution of arti- 
cles for a pur- 
chaſe, but the 
time of the exe- 
cution of the 
conveyances, 
and even then 
the purchaſer. -: 
ſhall pay inte · 
reſt only from 
the time the 
poſſ. ſſion is de- 


livered. 


4 


the eſtate, and accounts for profits before the maſter to 
Michaelmas 1745, a year after being confirmed the beſt 


purchaſer. It is ſaid he is. a purchaſer of a reverſionary 
eſtate, but it is not ſo, he is the purchaſer of a thouſand years 


term, and is himſelf owner of the reverfion. The eſtate 


conſiſted chiefly of lifeholds, and therefore it is inſiſted,” as 


they are perpetually falling in, he ought not to run away 


with the benefit of this, and yet not pay intereſt for the pur- 
chaſe money. And, to be ſure, in general this. may be 


right, but I do not know yet whether he may be the pur- 


chaſer; for poſſibly the father may not make a good title, 


and beſides, he is not in poſſeſſion under the purchaſe, but as 


heir at law of his father, on the truſtees of the thouſand. 
years term refuſing to take poſſeſſion. But if theſe leaſes are 


renewed, I think it is reaſonable Mr. Blount ſhould account 


caſe, diſtinguiſhab 
from Ven $ caſe. 


for the fines, as being part of the profits of the eſtate conveyed 
\ by the thouſand I term. Therefore this is a middle 
from the caſe of a dry. reverſian, and . 


by + G 2 | Where 
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604 ut argued and determined | 
ey 1 MW bere eſtates for lives have dropt in between a perſon's 
oed ide bet being reported the beſt purchaſer by the maſter, and his | 

e lives taking poſſeſſion, the court have either directed a purchaſer | 
crop in, the. . to make ſome compenſation in conſideration of the eſtates 
rected the pyr- being bettered, or otherwiſe to go before the maſter again, 
_ to make and the eſtate to be put up for a new bidding. But here no 
3 poſſeſſion was delivered to the purchaſer by virtue of his pur. 
to the eſtates be- chaſe, nor ĩs it his default at all that the conveyances have not 
ing bettered. been made, and is ſubject to an account, and therefore no 

| pretence for making him pay intereſt, As to what has been 

5 faid of the advantage a purchaſer receives from wearing out 
of hives, I never knew the court take this into their conſidera- 

tion as a reaſon for a purchaſer's paying intereſt. | 


But I will direct the maſter. to inquire what increaſe of 
value has ariſen by the falling in of lives ſince the purchaſe of 
5 the eſtate, and what has been received for heriots by the pur- 
I. 639 ] chaſer, or for fines in letting oat eſtates again; and declare 
they ought to be conſidered as part of the profits of the truſt- 

| eſtate of a thouſand years, and let Mr. Michael Blount ac- 
count for the fame in a ſubſequent account to be taken by 

the maſter, and let him proceed in his purchaſe. 

es: 2;o, Ex parte Croxall, Miniſter of the united Pariſhes of 
8 S .t. Mary Somerſet and St. Mary Mounthaw in 
the City of London, April 25, 1748 _ 

A petition to T H E petition prayed, that lord chancellor would iſſue 
Jorg chancellor . bis warrant for levying the ſums of money mentioned in 
4 rant for levying the petition, on ſeveral of the inhabitants of theſe pariſhes, 


4 
CU re u + 

. * 2 
” 


* che ſum herein who had refuſed to pay the miniſter his dues according to an 
32 entioned on KR. 8 SAN. x | 7 235 | 
the inhabitants, aljelhncat in 1681. 5 LR CER. a Md be AE. 4177; 
| Weg a . It depended upon the conſtruction on the ſtatute of 22 C 
dues, according 23 Cb. 2. chap. 15. intitled, An act for the better ſettlement 
to 98 ee the maintenance of the parſons, vicars and curates, in the 
An 1681, under | . « 3 | mp 
* the a& for the parithes of the city of London, burnt by the fire. 
better ſettling 


demeter, Tbe queſtion was, Whether the great ſeal has an author 
nance of the © under this act to iſſue ſuch warrant as 18 prayed, if the lor 


* — Ae IT — — — porn 


Pear ſons, &c. in upon an ication to hi ſes to iſſue one? 
BY ide pariſhesof Wer, Upon an app! FRO 51 din. Frau 5 85 ee 
W'. thecityof Lon. 


© | r The council for the petitioner, in ſupport of the authority 
W | the fire. Iſ the of the great ſeal, cited the caſe ©© ex parte Savag e, rector of 
4 1 mayor has 46 the united pariſhes of St, Andrew Wardrobe and St. Anne 
8 refuſing bis © Blackfriars, and er parte Word, rector of St. Michael 
il Warrant of dif. #5 Roya andSt. Martin [intry,whichcamebeforelord Harcout 
| 

N 


/ 


in the Time of Lord Chancellor Hard wicke, 


(.o petition the 29th of October 1713, ſetting forth; that | 
the petitioners had reſpectively demanded of the inhabitants „arrant for le- 


treſs, this court 
can iſſue their 


dhe reſpective rates and arrears for the houles, fc, in their vying the ſums 
| « reſpe&tive occupations, but they refuſed to pay the ſame; 1d. 


aud that the petitioners applied to fir Richard Hoare, Lord 


« Mayor, for ſuch warrants as the act of parliament directed 


him to grant for levying the ſaid money, and he refuſed to 


grant ſuch warrants; wherefore it was prayed that his lord- 
# ſhip would grant the petitioners his warrant to levy the ſe- 
| veral ſums of money ſo reſpectively due to them, by diſtreſs 
and fale. of ſuch goods of the pariſhes ſo refuſing to pay, 
WT * according to the directions of the act of partiament. 


| Lord Harcourt thinking the matter of the petition was of 


feat conf2quence to the inhabitants of the ſeveral parithes 


mentioned in the act, as well as to the clergy of the city of 


London, as no ſuch complaint ſince the making of the act 
had been before made to the lord chancellor, or lord keeper 
of the great ſeal, or to any two of the barons of the Ex- 
chequer, deſired the aſſiſtance of Mr. baron Bury and Mr. 
baron Price; and on the 2d of December following it came 


1 


| on again in their preſence, when it appeared that ſeveral of : 


the quarterly ſums claimed by the petitioners became due, and 
in arrear, when the houſes, or other hereditaments, whereon 
ſuch quarterly ſums were aſſeſſed, ſtood empty, or were in 


the poſſeſſion of former tenants or accupiers thereof; and a 


- queſtion thereupon ariſing, whether fuch ſums fo aſſeſſed upon 


the ſeyeral houſes within the ſeveral pariſhes mentioned in the 


* for making up certain annual ſums of money to he paid 
hey of tithes, were become a fixed or reat charge upon the 
| houſes whereon they had been fo affeffed, ſo that the arrears 
which became due in the time af former tenants, or when the 
houſes were empty, might be levied on the ſucceeding tenants; 
the further cones | 

the 23d of December, upon which day the two barans certi- 
hed their opinion, That by the ſtatute, the ſums of mo- 
# ney which have been duly according te the directions of 


* the act aſſeſſed upon the ſeveral houſes, Ac. within the pa- 

* riſhes in the act are become real charges upon the houſes, 

* &c. whereon they were ſo aſſeſſed, ſo that the arrears 
aght to have been paid by the former occupiers of 
the houſes, or which became due when the houſes ſtood 
empty, may be levied by diſtreſs and ſale of the {inn of 

| * the prefent occupiers ; and lord Harcourt declared he in- 

* tirely concutred in opinion with the barons, and that the 


* which o 


ration of the petitions were adjourned to 


* A — 0 
1 2 1 
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8 - «in were at liberty-to apply to him for warrants of 
*E 1 5 cc diſtreſſes, as prayed by their petition ; but directed them 
B demand from the ſeveral perſons mentioned in the 

| c petitions the reſpective ſums due from them, that they 
might have an opportunity of paying them without further | 
trouble or charge. | | 


Lord Chancellor. The act of Parlament directs, $6 that - 
* the alderman of each reſpective ward within the city of | 
= London, wherein any of the ſaid pariſhes reſpectively lie, 
1 * and his deputy or deputies, and the common council; men 
“ of each reſpective ward, with the churchwardens, and ons 
<< or more of the pariſhioners of each reſpective pariſh where- W 
in the maintenance is reſpectively to be aſſeſſed, to be no- 
<- minated' by ſuch reſpeRive alderman, deputy, common 
& council-men and churchwardens, or any five of them, W 

“ vrhereof the alderman or his deputy to be one, ſhall at ſome 3 

* convenient and'ſeaſonable time aſſemble and meet together : 

c in ſome place within each of the reſpective pariſhes: in ſuch 

reſpective ward wherein the maintenance aforeſaid is to be 

cc aſſeſſed, and they, or the major part of them ſo aſſembled, 

<& ſhall proportionably aſſeſs upon all houſes, ſhops, ware- ? 

| . > © - houſes: and cellars, Wharfs, keys, cranes,” waterhouſes and W 
Tg Z *: tofts of ground, and all other hereditaments whatſoever, 5 
k 641 J the whole reſpective ſum by this act appointed in the moſt W 

equal way, that the ſaid aſſeſſors, ES to the beſt Is 
their judgments, can make it. 


Another proviſion in the a& is, that if any pl 
ſhould ariſe in the aſſeſſment, and a pariſhioner ſhall find 
himſelf aggrieved by the aſſeſſing of any ſum of money in the 
manner aforeſaid, That then upon complaint made by the 
<« party 2oprieved to the lord mayor and court of aldermen, 
ec they ſummoning as well the party aggrieved, as the alder- 

"EX „ man ang, ſuch others as made the ballelment, ſhall hear 
| - nates © 8 and determine the fame in a — pant way, and the Judg: 
„%% ment by them given ſhall be final and without appeal. 


After ſettling the manner of making aſſeſſments, and no 
appeals, then comes a clauſe that directs, upon refuſal of the 
inhabitants of the reſpective pariſhes to pay to the reſpective 
incumbents we ſum ſs 4 Es 50 the 3 ume 
ſhall be levied. F 


e That it ſhall and- may be lawful for 79 lord mayor of 
e the city of London for the time being, upon oath to be 


x made before him of wank. reſuſal, to 8 a womens fr 


en Y%S- V ww. EE 


4 - Ot Fo 


in 5 Time of Lord — B ardwicke. 


1 the officer appointed to colle& the ſame, with the aſſiſtance 
u of a conſtable in the day- time to levy the ſame tithes, or 

ums of money ſo due and in W 0 85 dreſs and fale of x 
be goods of the party ſo refuſing. 


Then comes the proviſo, which gives Furiſdiftion © to the 


at ſeal. Provided that in caſe the lord mayor or court 


of aldermen ſhall refuſe to execute any of the reſpective 
g to them by this act granted, or to perform all and 


every ſuch thing relating either to the aſſeſſing or n. of 
L « the reſpective ſums aforeſaid, 


| « That then it ſhall and may be lawful for the lord SI 
e cellor, or lord keeper of the great ſeal for the time being, 
or any two or more of the barons of his Majeſty's court of 
= * Exchequer, by warrant under his or their reſpective hands 
nud feals to do and perform what the ſaid lord mayor and 
court of aldermen, according to the true intent and mean- 
ing of this act might, or ought to have done, and by ſuch 
F* warrant either to impower any perſon to make the reſpec- 
[© tive aſſeſſments, or to authorize the reſpeRive officers ap- 


pointed to collect the ſums aforeſaid, to levy the ſame, by 


£« diſtreſs and ſale of the goods of any perſon that ſhall refuſe 
4 « to pay the ſame 1 in manner and form aforeſaid. 


I ͤmuſt take it here as if the aſſeſſment was made, The 

| zuthority of the great ſeal does not extend to every caſe under 

| this act, but only where there has been a refuſal by the lord 
| mayor, Cc. to execute the powers granted to them, there 
© the lord chancellor, or, &c. for the time being, are to iſſue 
| a warrant, &c. Here the lord mayor has heard the parties, 
| and is of opinion not to grant a warrant. In one caſe the 
c did not intend to leave the miniſter ſo far in the power of 
* common council-men and churchwardens as to abide by their 
| determination, but he has his appeal; and it does not only 
give an appeal to the miniſter, but to the inhabitant, for the 

| words are, if any variance or di ference i in the aſſeſſment, and © 
| « pariſhioner ſhall find himſelf aggrieved, Sc. and lord 
| mayor”s determination is final there. In the other caſe where 
| there js no controverſy about the aſſeſſment, but a refuſal to 
| pay; and though the words are, Hall and may be lawful, yet 


that is imperative upon the lord mayor, if a juſt demand. 


In caſe of any variance or difference in the aſſeſſment be- 
| tween the miniſter and the pariſhioners, and appeal to the 


lord mayor the court of Chancery or Exchequer have no 


— 


W unleſs che lord er refuſes to take cogniſance, . 
a | becauſe. 


- 
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* 
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bos due argued and tietermined - 
becauſe that would be refuſing to execute their own pojje, 
but if they have entered into the conſideration of the grieyanq 
in any manner, their appeal would be final. In the preſen 
_ caſe> the only act the lord mayor was to do, was to iffue | 
warrant ; he has refuſed it, and unleſs I enter into the que. 
ſtion, whether lord mayor ought to have iſſued a warrant, 
I. can never judge whether he had a power to do it or ng, 
Here is, as it appears to me, a plain diſtinction in the act q 
parliament, for this warrant muſt have been founded upon a 
aſſeſſment; and as to the pariſhioners, if the lord mayor hy 
iſſued a warrant improperly, an action of treſpaſs woll 
have lain againſt him, and that might be his reaſon for u: 
fuſing "pk 5 | | 
Upon the whole, I think this court has a juriſdiction to in. 
quire whether the lord mayor has done right in refuſing th 
Warrant, and if of opinion he has done wrong, I can iſſue n 
warrant for levying the ſums aſſeſſed ; and his lordſhip gut 
directions accordingly. 1 


There being a diſpute whether part of the premiſes werel 
able to the aſſeſſment, by conſent of all parties, the court r. 
F 6337 ferred it to arbitrators. 9 85 
Casz 251. Callaghan verſus Rochfort, April 27, 1748. 

| MOTION vas made for a commiſſion to Cott in 
Ireland to examine witneſſes to the credit and comye- 
tency of a perſon. who had given evidence in the caule, and 

_ againſt whoſe competency the party now moving had exit- 
bited articles after publication paſt. _ 


| The court will! Lord chancellor denied the motion, and ſaid, it was neue 
Ar allowed to exhibit articles againſt the competency of a witgeb 
ibited again After publication, becauſe this might have been objected n 
the competency and inquired into upon the examination; and for this ve 
als Weg purpoſe the witneſs is to be ſhewn to the clerk in court d 
becaule this the oppoſite party, though at the ſame time he aid, i 
might bavebeen might be reaſonable to allow an examination to 'competen, 
objetted to and gfter publication, where the objection to the competeny 

1nquired into | | 
gon a matter that came to the knowledge of the pat 
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upon the cxa- Arle | 
nation. after the examination; and the proper way to apply for tl 
would be not by exhibiting articles, but by motion for lat 
to examine to this matter upon a foundation of ignore 
at the time of the examination. 5 
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The court will 8 As to the commiſſion to examine in fupport of the 2 
allow ſuch Arti- Py . 0 — ̃ ( 
cles to the cre. ticles which went to the credit of the witneſs, lord * 

| t | 5 Wicke 


Wicke faid; the court will allow ſuch articles to eredit after on of a roxy 
ublication, becauſe the matters examined to in ſuch caſes 10% nee 

were not material to the merits of the cauſe, but only rela- the matters ex- 
tive to the characters of the witneſſes, and yet no commiſſion ne ts in 
mas ever granted into foreign parts to ſupport ſuch articles, not material to 
{and Ireland, though belonging to the dominions of the the merits of 

donn of Great Britain with reſpect to the juriſdiction of the el ay 
his court, is conſidered as a foreign part,) becauſe this cmmimor js 

would introduce a certain method of delay; and if it was to go to foreign 
ver to be granted upon great neceſſity, and in a caſe of conſe- 3 | 
quence, the only ground of it muſt be, that no perſon in troduce a cer. 


115 1t whict | mn read in thic RES - delay, unleſs na 
the 3ffidavit which has been read in this caſe to induce me to bs i Tag 


grant the commiſſion is ſilent as to this, ſo that there may be land can ſwear 
ferſons here who can ſpeak both for and againſt the credit of to 2 perſon's 


Credit. 


the witneſs. | | | 
And as theſe applications are moſt frequently made for 

delay merely, his lordſhip faid he ſhould be extremely cau- 
tions how he grants them; and as there was no abſolute ne- 
ceſlity in this caſe, he denied the motion, | | 


July 30, 1748. ; k 644 ] 
| | | | | CAS E 252. 
HE bill was brought to ſet aſide an award, and the ar- To a bill 
1 bitrator was made a party, and ſeeks a diſcovery from brought againſt 
tim of the grounds and foundation upon which he made 2 2rÞiirator, 


6 3 ihe grounds on 
hich he made his award, he pleaded in bar that he was not obliged to ſet them forth ; the 


the plea, | z | 2 


| The arbitrator pleaded in bar to ſo much as ſeeks fo 

articular a diſcovery, that he was not obliged to ſet forth 

nutely the grounds and foundation upon which he made 

ls award. Ng | ES Ot 

Lord Chancellor. Unleſs there is corruption or partiality 1 there be a 

an arbitrator, the party cannot ſet aſide his award; and if 1 1 pagan 8 75 

t ſhould be allowed to make arbitrators defendants, and give calculation, the 

hem all this trouble to ſet forth the particular reaſons upon party 2ggrieved 

N ich they founded their award, it would introduce very bilbegeinſt dhe 

feat meonvenienee, and be a diſcouragement to any per - party in whoſe 

on to undertake a reference; if there was any palpable miſ- fever the a- 

ward is made, 

| bat had been laid before him, the party aggrieved might fied, and not 
ring his bill againſt the party, in whoſe favour the nt the arbi- 
Vor. WE” | 4 11 . 3 S trator, | 


Moe Time of Lord Chancellor Hardwicke, 609 


England could ſwear wh thing as to the witneſſes credit: but tain method of 


"4 a gs ſeeking a diſco- 
the award, and to ſet it forth minutely in his anſwer. - very bo ks + 


Court thought it unreaſonable he ſhould he put to ſo much uouble and expente, and allowed 


Bake made by an arbitrator, or miſcalculation in an account to have it recti 
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610 : Caſes argued and determined 


award is made, to have it rectified, and not againſt the an 
bitrator. 


His lordſhip ſaid, he did not know whether there was , 
eſtabliſhed rule of the court with regard to arbitrators { 
ting forth the reaſons of their award, and how far they wer 
obliged to diſcover, and how far not; but if there was non 
he ſhould not ſcruple to make one, becauſe it would be uu. 
reaſonable to put an arbitrator to ſo much trouble and er. 
| pence, as ſuch an anſwer muſt neceſſarily give them. Ly 
Hardwicke allowed the plea. 


L 643] Fonereau verſus Fonereau, Auguſt, 5, 1748. 
Cat 253: | 4 | 4 

A deviſe to A, A DE VIS E to Claudius Fonereau, when he ſhall hae 
Frof 100 l. attained the age of twenty-five years, 1000“. which 
when he attains | : ; 

twenty five, and the teſtator empowered his four ſons his executors, guard. 
the executors ans, and truſtees of the will, to lay out on ſuch ſecurities as th 

_ empowered e ſhall think fit, and the intereſt or income thereof to be for d 

ay it outon ſe- 5 x 

curities, and toward the education of the infant as they ſhall think tt, 
R alſo part of the principal to put him apprentice, al 
mee towards the remainder to be paid him when he ſhould have attain 


the inſant's edu- , . 

cation, as alſo his age of twenty-five, and not before. 

A part of the | | e | | | 5 

principal to put him apprentice, and the remainder to be paid him at twenty - one, and not be- 
fore: the legatee died at nineteen, and the father applies to have the ſecurities transferred to 
him. The time of twenty-five years is put only to poſtpone the pay ment, and not the vellng of 
the legacy, and the father as the repreſentative of the ſon intitled to it. ne 


A petition by the father, the repreſentative of the legs 
tee, who died at nineteen, to have the ſecurities transferred 
to him. ; 


Lord Chancellor. The queſtion is, Whether the timed 
twenty-five years is put in, in order to poſtpone the veſting 
of the legacy, or only to poſtpone the payment of it? | 

am of opinion it is only to poſtpone the payment. Its 
true, there is a diſtinction where a legacy is given to one 
his age of twenty-one, there it is not vefted ; but where i 
is to him, to be paid at twenty-one, it is veſted ; this dil- 
tinction now is abſolutely ſettled. _ 


Whete a tefta» But there are caſes where when a teſtator gives intereſt in 
rellen lee the mean time, he gives a property in the principal unlel 
in the meas * ſomething ariſes on the face of the will to take off the ford 
time, he gives Of it. > 5 1 | 

a property in my . | 5 3 

rhe principal, Lord Hardwicke then read the will, and ſaid, if the word 


| — : when he ſhail have attained twenty- five, had been left 2 


in the Time of Lord Chancellor Hardwicke. 


aud it had been, I give Claudius Fonereau 10007. which 
[ empower. my executors, c. to lay out at intereſt, and 
apply for his education, and to pay the reſidue at twenty-five, 
Ichis would be annexed to the payment only. | 


There is a direction for diſpoſal of part of the principal to 
put him out apprentice ; for though the word is empower, 
yet it is obligatory upon executors to lay out foo. upon ſe- 
curities, and they may, if they pleaſe, take the greateſt part 
of the principal for this purpoſe, 


| This is ſomething like the caſe in Lord King's time, of 
the Attorney-General and Hall, where the teſtator gave a 


baye a charity ; it was held the legatee might diſpoſe of the 


almoſt the whole to place him out apprentice; as if, for in- 
ſtance, they ſhould put him to a Turkey merchant, where 
they inſiſt upon a large ſum with an apprentice. 


He directed the fecurities to be transferred to the father, 
who is the repreſentative of the legatee, En 


| If a legacy be deviſed to A. to be paid at twenty-one, 
and intereſt is given, the Eccleſiaſtical court will decree pay- 
ment immediately, the intereſt being fer delay af payment ; 
but if to A. to be paid at twenty-one, without giving in- 
zrreft, then intereſt will not accrue till the time comes at 
which the perſon would have been twenty-one if living. 


comes at which the legatce would have been twenty-one if living, 


Cauſe ſtood for Judgment. 


ORD Chancellor. The bill was brought by the plain- 
tiffs Peter Le Neve, and Hugh Pigot, and Elizabeth 
his wife, late Elizabeth Le Neve, as the only ſurviving 
children of the defendant Edward Le Neve, by Henrietta 
his late wife, deceaſed. 


| The end of the bill was in general to have the execution 


ward Le Neve, and the iſſue of that marriage, by articles 
previous to the marriage, dated July 1, 1718, and that the 
onveyances made by the defendant Edward Le Neve, and 
the defendant Mary his wife, to two truſtees, may be ſet 
Ride, and delivered up as voluntary, being made after no- 

L . — tice 


legacy ta. one for life, and ſo much as he did not diſpoſe of, 


hole: ſo here, ff for the legatee's benefit, they might take 


ntereſt is given; otherwiſe if without giving intereſt, far there it it will nat acc 


Le Neve verſus Le Nęve, December q, 1748, this 


0 a truſt of leaſehold eſtates ſettled upon the late wife of Ed- 


611 
on the will to 


take off the 
force of it; 


C 646 


4 


The Eccleſiaſ- 
tical court will 
decree payment 
of a legacy im- 
mediately, 
where it is de- 
viled to A. to 
be paid at 
twenty. one, and 


rue ll che ume 


c 48K 254. 


The agent of 
the defendant 
having full no- 
tice of the firſt 
articles made 


onher huſband's 


firſt marriage, 
this is notice 
likewiſe to her, 
and is alſo a 
ſutficicnt equity 
inthe pleintiſis 
to poſt pone the 
{econd articles 
and ſettlement, 
not withſtand- 
ing theſe onlx 
have been re- 


giltered, 


Caſes argued and determined 


tice of the articles of July 1, 1718, or of the other convey. 
ances made in purſuance thereof and to have the leaſehold 
eſtates exonerated and diſincumbered. | 


The facts were, That in 1718, the defendant Edward Le 
Neve intermarried with his firſt wife Henrietta Le New 
who had a conſiderable fortune, and articles were executed 
previous to the marriage, dated July 1, 1718, whereby the 
father of Edward, in conſideration of Henrietta's for. 
fortune, c. covenanted with truſtees, to convey to them 
ſeveral eſtates, and ſome leaſehold, amongſt the reſt, nent 
Soho-Square, in the county of Middleſex, to permit Fg. 
ward Le Neve the younger to receive the rents and profis 
during his own life, and after his death, to pay to Henriettz 
2501. a year, in caſe ſhe ſurvived Edward; and after the 
deceaſe of Edward and Henrietta, that the faid eſtates ſhould 
remain to their iſſue, in ſuch manner as Edward the younger 
ſhould by will or otherwiſe appoint, and for want of ſuch 
iſſue, to the uſe of Edward Le Neve the father and his 
hes. i | 5 


The 1th of June 1719, a ſettlement was made in pur- 
ſuance of the articles. The marriage took effect, and Ed. 
ward and Henrietta had iſſue the plaintiffs Peter and Eliza. 
beth, and Henrietta died in July 1740, leaving no other 
children. 5 


Tuwenty- five years after the firſt marriage, Edward Le 
Neve entered into a treaty of marriage with the defendant 
Mary, and by articles dated November 16, 1743, previous 
to the marriage, Edward, in conſideration of ſuch marriage, 
covenanted with the truſtees, the defendants Dandridge and 
Norton, to convey theſe very leaſehold eſtates near Scho- 
Square to them, their executors, &c. within three months 
after the marriage, in truſt to pay the defendant Mary out 
of the rents of theſe meſſuages, in cafe ſhe ſurvived him, 3 
clear annuity of 150. for her life, for her jointure, &c, 


The marriage took effect, and three months after, on the 
20th of January 1743, a ſettlement was made purſuant to 
the articles. The ſettled eſtate conſiſting of houſes in Mid- 
dleſex, was ſubject to the regiſter act of 7 Ann. c. 20. The 
ſecond articles and ſettlement were regiſtered, but not the 
firſt, Edward Le Neve mortgaged the houſes likewiſe. The 
bill was brought in order to ſet the ſecond articles and ſettle- 
ment out of the way, and that they may be poſtponed to the 
firſt articles and ſettlement, upon this equity, that the de- 
fendant Mary Le Neve had notice of them. 


The 


in the Time of Lord Chancellor Hardwicke. 


The council for the plaintiffs admit, that the regiſtering the 
ſecond articles and ſettlement have in point of law, affected 
the leaſehold eſtates, as the ſtatute of the 9th of Queen Ann. 
gives the legal eſtate where the effect of the regiſtering has 


it, Then the queſtion is, Whether equity will enable the | 1 
children of the firſt marriage to get the better of the defen- _ HR 
dant's legal right; and this will depend upon the queſtion of | 1 
notice. Firſt, Whether it appears ſufficiently, Joſeph Nor- [ 648 ] "v9 


ton was attorney for the defendant Mary, in the tranſaction 
of her marriage. Secondly, Whether Norton himſelf had 
ſufficient notice of the firſt articles and ſettlement. Thirdly, 
Whether that will affect Mary as a purchaſer and poſtpone 
her articles and ſettlement notwithſtanding the regiſter act. 


The firſt will depend upon the anſwer of the defendant 
Mary. She has in general denied any notice of the firſt arti- 
cles and ſettlement, till ſix months after the marriage, and 
fays, * that the defendant Joſeph Norton was fo far from 
being employed as ſolicitor for her, in tranſacting the bu- 
« fineſs of the marriage articles and ſettlement, that he had 
been for a . conſiderable time before employed as an at- 
% torney for Edward Le Neve her huſband ; that being at 
the time of marriage concerned for her huſband, ſhe was 

& thereupon induced to place confidence in him, and her 
« huſband aſſured her, he would take care there ſhould be 
% handſome proviſion made for her, and recommended 
Norton as a proper perſon to prepare the deeds, whereby 
6 ſuch ſettlement was to be made upon her, to which ſhe. 
„ conſented, and that Norton aſſured her that he had taken 
* care to ſecure her 1507. a year, by way of jointure, and 

did not then, or at, any time before her intermarriage, . 
give her any notice of, any former ſettlement.” _ 


Ilt has been inſiſted by the defendant Mary's council, that 
Joleph Norton was not her attorney, or agent, but her huſ- 
band's, and that the attorney for one party having notice, 
will not affect her with notice. . 


I am of opinion ſhe has admitted enough of her ſide, to in purchaſes, 
make him attorney for her; for if ſhe placed conſi- in mahgagas, 
orney or agent for her; for if ſhe placed conſi- in mortgages, 


cence in Joſeph Norton, no matter on whoſe recommenda- the ſame coun. 
tion, if the relied enough on her huſband to take his recom- ay ade 
mendation it is ſufficient ; or otherwiſe it would be miſchievous employed on 


and inconyenient, if this court was to take into their conſi- both ſides, 


a | : | therefore each 
deration from whom the recommendation comes; for in hide is ed 


purchaſes, and more eſpecially in mortgages, very frequently with notice, as 
the fame council and agent are employed on both fides, and much as it dit- 
75 | ferent council 


therefore and agents had : 
been employed. 
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614 ; Caſes argued and determined 


therefore each ſide is affected with notice, as much as ii di. 
ferent council and agents had been employed. = 


[ 649 ] It is material how far the caſes have gone in this point, tua 
1 have been cited, Brotherton verſus Hatt, 2 Vern. 574. and 
Jennings verſus Moore, Blincorn and others, 2 Vern. 609. 
the firſt was ſhortly this, A. makes three ſeveral mortgages to 
B. C. and D. and in the laſt mortgage B. is a party, and 
agrees, that after he is paid, he will ſtand a truſtee for D,. 
Decreed that C. ſhall be paid before D. for all the ſecurities 
being tranſacted by the fame ſcrivener, notice to him wy 
notice to D. | 5 


See how far this goes, the ſame ſcriveners were witneſſes, 
and ingroſſed all the ſecurities, and were in nature of agents 
for all the lenders, and very likely for the borrower himſclf 

and notwithſtanding it does not appear Mrs. Hatt had perſo- 
nal notice, yet notice to the agent is notice to the party, 
and conſequently they that lend laſt muſt come laft, having 
< notice of what was before lent; and if any one, after 
“notice, lend more money, although they ſhould obtain the 
4c legal eſtate, yet would in equity ſtand affected with the 
* notice, and be bound thereby)“ 


The fecond caſe was no more than this, © Blincorne having 

„ notice of an incumbrance, purchaſes in the name of 

© Moore, and then agrees that Moore ſhall be the purchaſer, 

and he accordingly pays the purchaſe money, without no- 

<< tice of the incumbrance ; though Moore did not employ 

«© Blincorne, nor knew any thing of the purchaſe till after 

it was made, yet Moore approving of it afterwards, 

* made Blincorne his agent ab initio, and therefore thall be 
affected with the notice to Blincorne,”” 
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The laſt goes a great way, for Moore knew nothing of the 
tranſaction, and yet the court held, that his approving of it 
afterwards, made Blincorne his agent ab initio ; this carries 

- it further than the preſent, but the firſt is a clear authority. 
| Theſe caſes therefore ſufficiently prove it is not at all mate- 

rial to the plaintiffs, on whoſe advice or recommendation the 

defendant Mary intruſted Norton, nor does it make any dif- 

_ ference, that it is the recommendation of the huſband, any 

more than of any other perſon. | 


The ſecond conſideration will be, if it appears clearly that 
Norton was employed by the defendant Mary, then whether 
there is ſufficient evidence of notice to him. 


_ Where a fad is An objection has been taken by the defendant Mary's 
denied by an Council, that, as notice hath been denied by her anſwer, l 
2 5 


amſw er; aud 


in the Time of Lord Chancetlor Hardwicke. 


3s ſworn to by one witneſs only, that being but oath againft 
gath, it cannot prevail to eitabliſh the fact. 


618 


ſworn to by one 
witneſs only, 


that being but 


oath againſt oath, it cannot prevail to eſtabliſh the fact, but then the denial muſt be clear, or 


other wile it makes a difference. 


The general rule, to be ſure, is ſo, but it admits of this 
diſtinction 3 where the denial of a defendant is clear, it has 
been adhered to, but where the anſwer is not a poſitive denial 
of the ſame fact, but only as to part, as in the preſent caſe, 
as to the notice to herſelf. only, it makes a difference. 


And there are many, caſes where the court upon the teſti- 
mony of one witneſs, whoſe credit is unimpeached, and 
| what he ſwears uncontradicted by the anſwer, have decreed 
| pon this ſingle evidence. | = „„ 


The defendant Mary denies notice to herſelf, but whether 
there was notice to another perſon her agent ſhe paſſes by, 
without giving any anſwer. 8 | 


This is a denial indeed as to herſelf, but is at the ſame 
time, what is called at law, a negative pregnant, that there 
| was notice to her agent. To 


As to the evidence of notice to Norton, it is extremely 
| ſtrong, for he ſwears, that he had notice of the firſt articles 
ſome time before the ſecond marriage, ' and that he had then 


a copy thereof from the defendant Edward Le Neve, in or- 


555 


Many caſes 
where the court 
have decreed 
upon the teſti- 
mony of. one 
witneſs, when 
what he ſwears 
is uncontra- | 
difted by the 
anſwer, 


Denying notice 
as to herſelf 
only, is a nega 
tive pregnant - 
there was noi 
to her agent. 


der to take council's opinion thereon, how to be ſecure againſt 


the effect of them, and to contrive in what manner they 
might get the better of theſe articles, and therefore as to 
Norton there cannot be a ſtronger notice. : 


The third and laſt general queſtion is, Whether the notice 
td Norton will affect the defendant Mary, as a purchaſer, 


and poſtpone her articles and ſettlement notwithſtanding the 
regiſter act? | | 


3 This depends upon two things. Firſt, Whether any no- 
tice whatſoever would be ſufficient to take from the defendant 


- 


| Mary Le Neve the benefit of the regiſter act. Secondly, 


Whether perſonal notice to the defendant Mary is requiſite 
to poſtpone her, or whether notice to her agent is ſufficient 
to.do it likewiſe ? | 8 . | 


As to the firſt, it is a queſtion of great extent and conſe- 


quence, The preamble to the ſtatute of 7 Ann. c. 20. is in 
\ubſtance, «© Whereas by the different and ſeveral ways of 
a *onveying lands, Sc. ſuch as are ill diſpofed have it in 
| - their power to commit frauds, and frequently do fo, 
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6 eee tremd and determine 


is not left open 


& by mearis whereof ſeveral perſons have been undone in 


<« their purchaſes and mortgages, by prior and ſecret convey. 


* 


* ' ances, and fraudulent incumbrances.“ 


< all deeds and conveyances, which after the 29th of Sep. 
tember 1709 ſhall be made and executed, and of all wil 
i and deviſes in writing, whereby any honors, manor 
« lands, &c. in the county of Middleſex, may be any ny 
<« affected in law or equity, may be regiſtered in ſuch man. 
& ner as is after directed; and that every ſuch deed or con. 

: % -veyance, that ſhall at any time after, &c. be made and 
1 % executed, ſhall be adjudged fraudulent and void againſt ay 
« ſubſequent purchaſer or mortgagee for a valuable conſide. 

« ration, unleſs ſuch memorial thereof be regiſtered, as by 
| e this act is. directed before the regiſtering of the memorial q 
i * the deed or conveyance, under which fach ſubſequen 
| , <. purchaſer or mortgagee ſhall claim, &c.,”” _ "7 


1 651 1 Then comes the enaQting clauſe, © That a memorial o 


What appears by the preamble to be the intention of th 


2 a act f Plainly to ſecure ſubſequent purchaſers, and mort. 


to ſecure ſubſe. gees againſt prior ſecret conveyances, and fraudulent incun« 


quent pur- brances. | 
cha ſers againſt 


prior ſecret conveyances. 


If a ſubſequent here a perſon had no notice of a prior conveyance, there 


Dr had the regiſtering his ſubſequent conveyance fhall prevail againſt 
bene e the prior, but if he had notice of a prior conveyance, then 


ance, then that that was not a ſecret conveyance by which he could be pre- 


was not a ſecret Judiced, 
conveyance by | 
which he could be prejudiced, 


The ang The enaQing clauſe ſays, That every ſuch deed ſhall be wil 
fubſeq bent pur- gainſt any ſubſequent purchaſer or mortgagee, unleſs the m. 
ebaſer the legal 22071al thereof be regiſtered, Sc. that is, it gives them the 
_—_ e e legal eſtate, but it does not ſay, that ſuch ſubſequent purch- 

en ſer is not left open to any equity, which a prior purchaſer a 
to any equity incumbrancer may have, for he can be in no danger where he 


which a prior knows of another incumbrance, becauſe he might then ha 
purchaſer or in- ä | rh 


cumbrancer ſtopped his hand from proceeding. 
may have. | 


This caſe has been very properly compared to caſes on tv 
27 H. 8. for the enrolment of+ bargains and ſales. 

That act was formed pretty much in the ſame manner with 
this. 'The words of the enacting clauſe are, That from, 
« ec. no manors, lands, tenements, c. ſhall paſs, alt 

or change. from one to another, whereby any ſtate of it 


c heritane 


in the Tine of Lord Chancellor Hardwicke. 


— 


& heritance or freehold ſhall be made or take effect in any 


617 


{«. perſon or perſons, or any 0 thereef, to be made by reaſon 


only of any bargain and ſale thereof, except the ſame bar- 


„ gain and ſale be made by writing indented, ſealed, and 
& inrolled, in one of the King's courts of record at Weſt- 


i minſter, or elſe within the ſame county, &c. where the 
fame manors, &c. fo bargained and ſold lie, c. and the 
e ſame inrollment to be had and made within fix months 
« next after the date of the ſame writings indented, Sc.“ 


Nor any uſe thereof ſhall paſs from one to another. What 


is the meaning of this? Before the making of the act any paper 


writing paſſed the uſe, from the bargainor to the bargainee, 


whereby great miſchiefs aroſe, for it intangled purchaſers, 


affected and injured the crown, as was contrary to the rule 
of law, which required notoriety in purchaſes, by feoffment 
and livery, &c. FF 5 | | 


But what has been the conſtruction of this ſtatute ever 
fnce? Why, if a ſubſequent bargainee has notice of a prior, 
Ihe is equally affected with that notice, as if the prior pur- 
chaſe had been a conveyance by feoffment and livery, &c. 


prior, he is equally affected with that notice, as if the prior purchaſe had been 
 feoffment and livery, &c, ET : 


| The operation of both acts of parliament, and conſtruc- 
tion of them are the ſame, and it would be a moſt miſ- 

chievous thing, » a perſon taking the advantage of the legal 
form appointed by an act of parliament, might, under that, 
protect himſelf againſt a perſon who had a prior equity, of 
C which he had notice. N | CRY 


The caſes put by the attorney-general are yery material, 
Suppoſe (ſaid he) the defendant Mary had by letter of at- 
torney empowered Norton to tranſact the affair with her huſ- 
band, and he, by means of his agency comes to the know- 
ledge of the prior articles and ſettlement, would not this 
affect the principal. Or, ſuppoſe a purchaſer of lands in a 
regiſter country, orders his attorney to regiſter it, and he ne- 
gects to do it, and then buys the eſtate himſelf, and regiſters 
us own conveyance, ſhall this be allowed to prevail? It cer- 


o 


Under the la. 
tute of inroll- 
ment of deeds, 


if a e ngf 
bargainee 
notice of a 


a conveyance by 


To let a perſon 
take advantage 
of the legal 
term appointed 
by an 25 of 
parliament, and 
protect himſelf 
againſt another, 
Who had a prior 
equity of which 
he had notice, 
would be of 
miſchievous 
conſequence, 


lainly ſhall not; for ſuch a perſon is out of the conſequences 


which the regiſter act guards againſt, of impoſition from 4 
wy ſecret conveyance, as he had perſonal knowledge of the 


There have been three caſes on the regiſter act. Firſt, 


Lord Forbes and Nelſon. Secondly, Blades verſus Blades, 


Vor. III. 41 Eg, 
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cellor of Ireland in February 1721, who then made a dech- 


deeree be reverſed and that all proceedings at law of the 3. 


night to the leaſe. 


L 654] 


of leaſing for lives at the beſt rent. 


eldeſt ſon, by the agency of Mr. Steward, to take upon hin 


forming the covenants, &c. but that after the death of Jod 


proceeded on a wrong principle, but had drawn a wrong in- 


Caſes argued and determined 
Eg, Caf. Abr. 358. Thirdly, Chival verſus Nicholls, Hy, 


cember 10, 1725, in the Exchequer. 

The firſt aroſe originally in Ireland, where there is a ; 
neral regiſter act, and heard on appeal to the Houſe of Loc 
in England, the 22d and 23d of February 1722. 


The earl of Granard, father of lord F orbes, was ſeiſed of 
a large eſtate, of which he was tenant for life, with remain, 
der to his firſt, and every other fon in tail, and had a poyy 


The regiſter act in Ireland paſſed the 6th of Queen An. 


- Lord Granard granted a leaſe for three lives, at the rey 
of 301. a year, but it was not regiſtered. His lordſhip being 
greatly in debt, came to an agreement with lord Forbes hi 


the payment of certain debts of · his father, and to ſecure 
jointure to his mother-in-law, and an annuity to his fathe. 
The eſtate was conveyed to truſtees, Mr. Juſtice Doyne, and 
Mr. Juſtice Nutt, during the life of the father. Mr. Stewal 
had notice of this leaſe during the treaty between lord Gn. 
nard and Forbes. The conveyance to the truſtees being re. 
giſtered, they brought an ejectment againſt the leſſee of the 
lifehold eſtate, and it was heard before lord Middleton Chan. 


ration rather than a decree, that the conveyance was void, as 
againſt the leſſee; it came on again before him the 17th of 
ur 1721-2, and he then determined there vas ful 
notice of the leaſe to lord Forbes, and awarded a perpetual 
injunction from time to time. SE, 


The judgment of the Houſe of Lords was, that the (ad 


pellants againſt the reſpondents ſhould, during the life df 
lord Granard, be ſtayed, on leſſees paying the rents, per- 


Granard, lord Forbes might be at liberty to try the tenant 


The decree was reverſed, not becauſe lord Middleton hat 


terence from it; for lord Forbes did not inſiſt merely on tit 
regiſter, but that the leaſe was made contrary to the power; 
and therefqre the lord chancellor of Ireland was miſtaken and 
wrong in decreeing the leaſe to be good in every reſpect: and 
the Houſe of Lords ſet the decree right only as to this patu- 
cular part, that after the death of lord Granard the 01 
: | | | * you 


in the Time of Lord Chancellor Hardwicke. ES” 
would determine, and therefore.it was left open to lord Forbes 


| to diſpute whether it was a leaſe purſuant to the power, but 
gave no relief as to the regiſter act. | EE: 


Fhe caſe of Blades _ Blades, came before lord chan- 
a 


| cellor King the 2d of May 1727. William Blades in 1716, 
| deviſed certain lands to his wife for her life, and after her 
death to his nine children; the wife enters, but does not re- 
oiſter the will ; the heir at law mortgages the eſtate, and the 
mortgagee has it regiſtered, and upon a bill brought againſt 
him denies notice of the will, but it was proved in evidence 
that he had notice: and the court ſaid, that having notice of 
the firſt purchaſe, though it was not regiſtered, bound him, and 
that his getting his own purchaſe firſt regiſtered was a fraud ; 
the deſign of thoſe acts being only to give parties notice, who 
| might otherwiſe without ſuch regiſtry be in danger of being 
impoſed on by a prior purchaſe or mortgage, which they are 
| in no danger of, when they have any notice thereof in any 
manner, though not by the regiſtry, and that they would never 
ſuffer an act of parliament made to prevent fraud, to be a 
protection to fraud; and therefore decreed for the plaintiff, 
looking upon the tranſaction between the heir at law and the 
mortgagee to be colluſive. e 


I mention this not only as a material authority, but as Lord Kiag : 


1 . . . | inclinable to 
determined by lord chancellor King, whom we all know was Jinan © the 


as willing to adhere to the common law as any judge that common law as 
ever ſat there. 5 Rs — 

The other caſe of Chivall verſus Nicholls was in the court Chancery. 

of Exchequet, the r1oth of December 1725, before lord chief 

baron Gilbert, and is a clear authority for giving relief 

againſt the regiſtry act, upon an equity of notice; but then 

there were Charges of fraudulent circumſtances beſides, and 

therefore is not ſo fimilar to the preſent: 


Conſider therefore what is the ground of all this, and par- The 1 4 
W of thoſe caſes which went on the foundation of no- tions integ- 
tice only ; for lord Forbes was on notice only, and notice too cafes is, that the 
to the agent ; the ground of it plainly is this, that the taking 3 _ 
of a legal eſtate after notice of a prior right, makes a perſon a tice of « prior 
mala fide purchaſer, (and not, that he is not a purchaſer for right, makes a 
a valuable conſideration in every other reſpect); this is a 83 8 
5 £ | de purchaſer, 
pecies of fraud, and Dolus Malus itſelf; for he knew the and is a ſpecies 
rſt purchaſer had the clear right of the eſtate, and after of fraud, and 
. | | . | „„ agrees with the 
definition of dolus mals iu the civil law. 


412 5 knowing 


620 Caſes argued and determined 


[ 655 ] knowing that, he takes away the right of another perſon hy 
getting the legal eſtate, | he | 


And this exactly agrees with the definition of the civil lay 
of Dolus Malus, Dig. lib. 4 tit. 3. Lex 2. Dolum malun 
Servius ita definit. Machinationem guandam alterius decipi. 

endi cauſa, cum aliud ſimulatur, & aliud agitur : Labeo ay. 
tem, poſſe & ſine ſimulatione id agi, ut quis circumveniatur 
poſſe & fine dolo malo aliud agi, aliud fimulari ; fieuti 
Faciunt, qui per ejuſmodi diſſimulationem deſerviant, & tuen. 


tur vel ſua vel aliena. Itaque ipſe fic definivit, dolum malun 


eſſe omnem calliditatem, fallaciam, machinationem, ad cir. 
cumveniendum, fallendum, decipiendum alterum adhibitam, 
Labeonis definitio vera t. 
A maxim in Now if a perſon does not ſtop his hand, but gets the legal 
—_ eſtate when he knew the right in equity was in another, a- 
nemini patro- chinatur ad cireumveniendum ; and it is a maxim too in our 
cinart debent. law, that fraus & dalus nemini patracinari debent. Co. 3 
: Rep. 78. 6. Ee x 


If the ground Fraud or mala fides therefore, is the true ground on which 
wth iraudor the court is governed in the caſes of notice, and it is a con- 
the party, it is fequence of the deciſion of the former queſtion, that notice 
one whether by to the agent is ſufficient; for if the ground 1s the fraud 
CRIT ne or mala fides of the party, then it is all one whether by 
fill + is ma. the party himſelf, or his agent, till it is machinatio ad 
chinatio ad cir- circumveniendum, and the putting a copy of the firſt articles 
eumveniendum. and ſettlement into Norton's hands, to take the opinion of 

council in what manner they could be ſet afide, is a contri- 

vance to circumvent. . 


It has been ſeen aid, if this woman has been impoſed on 


dy her huſband, ſhe inſtead of cheating has been cheated, 
He certainly 


eo tory ang or a ſtranger who did not employ him ? He certainly who 


moſt, truſts moſt ought to ſyffer molt. 


If the princ- Mrs. Hatt the third mortgagee in the cafe in 2 Fern, 
pal's being im- mentioned before, was impoſed on, and ſo was Moore in the 
poſed on by his | | . | ir thi 
agent was ad- Other caſe reported there, clearly impoſed on; and yet i this 
mittedd as an ex- was to be any excuſe, it would make all the caſes of notice 


cuſe, it would _, 1 | | | ts 
 akazllcke very precarious ; for it ſeldom happens but the agent has im 


cafes of notice poſed on his principal, and notwithſtanding that, the perſon 


very precarious, truſting ought to ſuffer for his il}-placed confidence. 
for it ſeldom — 8 


2 0. | Therefore in both reſpects as agent and truſtee, notice 5 
the agent has 4 : : | PR 
impoſed on his Joſe ph Norton is notice to the defendant Mary likewiſe ; an 


Principal. | alia 


* 


But then who ought to ſuffer, the perſon intruſting an agent, 


in the Time of Lord Chancellor Hardwicke. | 621 


alſo as to the regiſtry act, here is a ſufficient equity in the 
plaintiff to poſtpone the ſecond articles and ſettlement not- 
withſtanding theſe only have been regiſtered ; and his lordſhip 
decreed accordingly. | „ 


Troughton verſus Troughton, February 23, 1747. 15 "oY 
ENRY Troughton the elder, the plaintiff's late ec abel 
father, agreed on the marriage of the plaintiff with his e b e 

late wife, in conſideration of the fortune the plaintiff would be ved to a perſon 
intitled to, to ſettle certain freehold and copyhold lands on 3 
the plaintiff and his wife and their heirs, and on the third of appoint, this 
July 1740, ſurrendered a copyhold eſtate at Berkhamſtead in __—_ _ 
Her:fordſhire to himſelf for life, remainder to the plaintiſ's and ee 
for their lives and the life of the ſurvivor, remainder to the ſucha dominion 


12 . in fee. | NS, over it as will 
plaintiff his ſon in fee ſubjeR it 19 


Henry Troughton the elder by leaſe and releaſe dated the bis debts. 
zu and 4th July 1740, conveyed to two truſtees and their 
heirs, in conſideration of the marriage then intended between 
the plaintiffs, freehold lands at Bayford in Hertfordſhire, to 
the uſe of himſelf for life, remainder to the plaintiffs and 
the ſurvivor for life, remainder to their iſſue, remainder to the 
plaintiff his fon in fee: Henry Troughton the elder cove- 
nanted for himſelf, his heirs, executors, with the truſtees, that 
al the premiſes were free from incumbrances, except the 


title of dower which his wife Margaret Troughton had in the 
treehold lands. 9 985 | | 


The plaintiff and his late wife, by their bond of the 4th of 
July 1740, became bound to Henry Troughton the elder in 
| the penalty of 600/. to ſurrender within fix months after the 
death of Henry 'I roughtgn the elder, a part of the copyhold 
premiſes, to the uſe of ſuch perſons and for ſuch eſtates as he 
hould by deed or will appoint, or to pay the ſum of zool. to 
uch perſons as he ſhould by deed or will appoint ; and in de- 
fault of ſuch appointment, to ſurrender ſuch part of the copy- 
hold premiſes to his daughter Ann Helena Troughton in fee, 
: to pay her 3oo/. at the election of the plaintiffs, or the 
urvivor, 1 | | oe 1 


8 


22 


The plaintiffs ſoon after married, Henry Troughton the 
elder died the 24th of November 1744, having made his will, 
and thereby gave the part he had reſerved of the copyhold 
premiſes to his wife Margaret for life, remainder to Ann 
Helena his daughter in fee; or in caſe the plaintiffs would 
pay the 3ool. he gave this in like manner, and made Mar- 

| gare 
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Cafts arpurd and determined 


. aret his executrix and reſidua legatee, who roved | 
Ln; and poſſeſſed herſelf of the bent eſtate, and got 4 
her cuſtody the writings relating to the freehold and o. 
bold eſtates, and likewiſe the copyhold itfelf, though ff 
plaintiffs gave notice they would elect to pay the 3001. 


The plaintiffs diſcovered, juſt before the filing of the 
bill, that Henry Troughton the elder had previous to th 
marriage of the plaintiffs on the 3oth of June 1740, ſun. 
dered the copyhold premiſes to one Sarah Runnington fork, 
curing 200. and intereſt, which is ſtil] unpaid; and i 
September 1740, the plaintiff became bound with his fache 
as a ſurety to Sarah Runnington for another ſum of 50, 


The plaintiff has brought his bill againſt Margaret his mo. 
| ther-in-law, Ann Helena his half fiſter, and Sarah Runnin. 
ton, to the end that what is due on the mortgage of the «. 
pyhold eſtate may be paid out of the aſſets of Henry Trougitn 

the elder, and that the principal and intereſt due on the b 
to Sarah Runnington may be alſo paid thereout, and thatthe 
defendant Margaret may be injoined from putting the bon 
in — given by the plaintiffs for payment of the 3000. ml 
intereſt. i OW 


The defendant Ann Helena Troughton ſets forth by he 
_ anſwer, that Henry Troughton the elder, ſubſequent to his 
will, by deed poll of the 28th of July 1741, reciting his 

power, and in conſideration of his love bor his daughter, and 
for making a proviſion for her after his deceaſe, appointe 
that the plaintiffs, or the ſurvivor of them, ſhould within fx 
months after his deceaſe ſurrender the copyhold premiſes t 
the uſe of Ann and her heirs, or elfe pay 300. to the de- 
fendant Ann, her executors or adminiſtrators, the faid pre- 
miſes to be ſurrendered, or 300l. to be paid at the option d 
the plaintiffs ; and by deed of equal date, for the better il. 
forcing the deed of appointment, aſſigned the bond gen 
by the plaintiffs to a truſtee, his executors, c. in truſt for 
the uſe of the defendant Ann Helena Troughton. 


And infift, that the deeds of appointment and aſſignmelt 
in truſt for her, are a revocation of ſo much of her father 
Vill as purports to be a deviſe of the copyhold meſſuage, ord 

the Zool. to be paid in lieu thereof, and that ſhe is no 
abſolutely intitled to the benefit of the alternative, in tit 
condition of the bond mentioned, at the election of tif 
_ plaintiffs, free from all incumbrances, and to the profit 
intereſt due for the ſame from the teſtator's death. 


"The 


in the Time of Lord Chancellor Hardwicke. | 


The defendam Margaret inſiſts, that ſhe is not obliged to 

y the zoo. or any part of it, towards ſatisfying Sarah 
Runnington's mortgage, or bond debt, but is willing to ap- 
ply the perſonal aſſets of the teſtator Henry Troughton, as 
lar as they will go, towards the payment of the mortgage and 
bond. | | 


Mr. Brown for the plaintiff argued, that the good. was 
to be conſidered as aſſets of the father, as it was abſolutely 
in his power, and that the court ought to intercept this 
money for the plaintiff's benefit, notwithſtanding the ap- 
pointment ; and for this purpoſe cited the caſe of Baintain 
verſus Ward, April 24, 1741. 


There George Ward having a power to charge his wife's 
efate with 2000/7. by will, gives 500. a-picce to his two ſiſ- 
ters, and died in debt to the plaintiff, 


The queſtion was, Whether that appointment ſhould de- 


25 part of the teſtator's perſonal eſtate ? 


Your lordſhip was of opinion, this ought to be conſidered 
as the perſonal eſtate of George Ward, and that where there 


abſolute eſtate, and gives him ſuch a dominion over it as will 
ſubject it to his debts ; and decreed the creditors ſhould have 


the benefit of it. 


He likewiſe cited Jordan verſus Savage, the 35th of No- 
vember 1732. - 


Mr. Capper of the ſame fide mentioned the caſe of Hin- 


ton ver 445 Toy, the Zoth of November 1739 before Mr. 
Verney at the Rolls. . 


There doctor Broughton charged his eſtate with 300/. to 


ſe of the marriage, and in caſe of failure of iſſue then to 
ſuch perſon or perſons as ſhe ſhould direct by any appoint- 


heirs, 


this ſum which ſhe directed to be paid to her huſband, to be 
employed by him to ſuch charitable uſes, or ts ſuch ather 
purpoſes as be ſhould think fit. The huſband diſpoſed of it 
by will among his own relation n 


0 


The 


feat the creditors from having ſatisfaction out of the 20000. 


is a general power given or reſerved to a perſon for ſuch uſes, 
intents and purpoſes, as he ſhall appoint ; 'this makes it his 


the wife of A. for life, to the huſband for life, and to the 


ment of hers, and for want of ſuch appointment to her 


The wife executed a power to the huſband to diſpoſe of 
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cas” 1 Caſes argued and determined 


The queſtion was, Whether the 300. was to be conf... 
dered as part of the eſtate of the huſband, and liable to ſatish 
his creditors ? ; | 


; The maſter of the Rolls (Mr. Verney) faid, © The only 
doubt was upon the words charitable uſes, which they, 
< the wife had ſome wiſh it might be ſo employed ; but the 
<« latter words abſolutely leave it to the huſband's diſcretion 
«© whether he will diſpoſe of it in charity, ſo that ther 
cannot be a ſtronger inſtance to prove ownerſhip ; and the 
„ creditors do not reſort to the will, but ſhew by the 25. 
pointment, that their right commences from the wife's ex. 
© ecution of the power; and there never was a conſtruc 
< in favour of legatees to the prejudice of creditors, une 
< the creditors found their right under the will itſelf.” 
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His honour decreed it to be aſſets of the teſtator, and ſid, 
that it ought to be applied to the payment of his debts, un. 
leſs there is a ſufficient fund out of the reſt of the perſona 
eſtate to diſcharge them; if ſo, the legatees right under the 

will is preſerved to them. 5 


Mr. attorney- general for Ann Helena Troughton, tle 
daughter, ſtated it, that ſhe had no other proviſion but this 
appointment, that the ſum of 300. upon the face of the 2. 
ticles ought to be conſidered as a proviſion for a younger 
child, and ſo intended by all the contracting parties. 


That the father's appointment does not alter the caſe, for 
if he had made none, in default of that it would have gone 
to the daughter, and therefore cannot properly be ſaid to be 
his aſſets. 1 


Lord Chancellor. The plaintiff has a plain equity. to 
come into this court to have the mortgage and bond to 8. 
rah Runnington difincumbered out of the father's aſſets both 
real and perſonal, and likewiſe out of the 300. ſo far 28 it 
can be conſidered part of the marriage agreement. With 

regard to the 50l. bond, it appears the fon was only a ſurety 
for his father, for he had the whole money, and therefore 
the ſon intitled to be reimburſed out of his father's aſſets. 
The queſtion is firſt, Whether the mortgagee is intitled to 
tack the 50l. bond to the mortgage? If a mortgagor after 
making a mortgage borrows money of a mortgagee upon 
bond, and the mortgaged premiſes deſcend upon an heir at 
law, or come to a volunteer, the court will not ſuffer them 
to redeem the mortgage without paying the bond, becauſe i 


would occaſion a circuity, by putting the obligee to ſuc for ' 
| | cou 


in the Time of Lord Chancellor Hardwicke. 


out of the ſame eſtate, which are aſſets in the hands of the 
heir or volunteer. wo | 


But where a perſon claims the equity of redemption as a 
urchaſer for a valuable conſideration, without notice of the 
mortgage, the mortgagee cannot tack his bond, becauſe in 
ſuch a caſe the eſtate would not be liable to the bond debt, 
and therefore is intitled to have it only out of the general aſſets 
of the father. Y | 


The next queſtion is, How far the 3ool. that is charged 
by A disjunctive charge on the copyhold eltate is liable to in- 
demnify the plaintiff againſt this mortgage? I am of opinion 
the plaintiff is intitled (if the real and perſonal aſſets of the 
father are not ſufficient) to be reimburſed the reſidue out of 
| the zool. In conſideration of the agreement the father had 
entered into upon the marriage of his ſon, the ſon binds 


Where there is 
a purchaſer for 
a valuable con- 


660 


ſideration, with- 
out notice of a 
mortgage, ihe 
mortgagee can- 


nottack hisbond 


to it, and can 


only have it out 


of the general 
aſſets of the 
mortgagor. 


himſelf to reconvey the copy hold eſtate to the uſe of ſuch per- 


ſons, and for ſuch eſtates, as the father ſhould by deed or 
will appoint, or to pay 3oo/l. and in default of ſuch appoint- 
ment to anne ſuch part of the copyhold premiſes to Ann 
| Helena Broughton in fee, or to pay her 3ool. This was part 
of the conſideration, which was to move from the ſon, in 
return for the conveyance from the father of the freehold 
eſtate, &c. and his covenant that all the premiſes compriſed 
in the articles were free from incumbrances. 


Then it will come to this queſtion, Whether the father, or 


any perſon claiming from him, ſhall take back this part of the 
| eſtate, without the ſon's having the benefit of the agreement 


between him and his father? It would be contrary to all 
rules, for each perſon where there is an agreement muſt per- 


form his part thereof. It has been ſaid, this was to provide 
for another child a daughter, and therefore inſiſted ſhe is to be 


conſidered equally as a purchaſer with her brother, and has, 
by the council for her, been put on the ſame footing as a 
child intitled to a portion under a marriage ſettlement. And 


to be ſure, a father and eldeſt ſon are not intitled to affect 
younger childrens portions by any incumbrance they may 
have brought on the eſtate afterwards. But here the fa- 
ther might have directed the gool. to be reconveyed to 
his wife, or a ſtranger; and his making it a proviſion 


for his daughter, is a ſecondary conſideration only. 


Could the wife, or a ſtranger, if appointed to them, have 
taken this 3007. without applying 8 much as would diſcharge 


[ 661 ] 


the mortgage? Moſt certainly not! And though it is true, 


ſtat in default of appointment it was to go to the daughter, 
Yor, III. e 4 K 3 128 


1 | | 
626 Cafes argued and determined 
= - yet the father might have diſappointed her totally, as th, 
a. | whole was intirely at his pleaſure. If indeed the only cond. 
E tion of the bond had been, that the brother ſhould conyey 
pon. the copyhold eſtate to the defendant Ann Helen, 
"roughton his half ſiſter, or pay her 3ool. ſomething plauj. 
/ ble might have been urged for her. There were but thre: 
days difference in point of time between the mortgage an 
the ſettlement, when the father contracts with the ſon to re. 
ſerve to himſelf a power of diſpoling of 300l. and conceil 
from his ſon the mortgage, and ſuffers the incumbratice tg 
continue, and does not redeem it. But as this was intends 
to be a provifion for his daughter, the reſt of the father 
aaſſets ought to be firſt applied in diſcharge of the mortgagee; 
principal arid intereſt. 52 
Lord Hard wicke therefore referred it to a maſter to take x 
account of what is due to Sarah Runnington for her mon. 
gage, and on the plaintiff's payment of the principal, interet 
and coſts, Sarah is to convey and aſſign the mortgaged pr. 
miſes to the plaintiff. In caſe the plaintiff ſhall redeem the 
mortgage, then the maſter is to carry on the account of ſub- 
ſequent intereſt for what ſhall be ſo paid to the mortgagee. The 
maſter is alſo directed to take an account of what is due to 
Sarah Runnington for principal and intereſt on her bond, and 
to tax her coſts ſo far as relates to the bond. And on the 
plaintiff's paying principal, intereſt and coſts on the bond, 
the defendant Sarah Runnington is to deliver it up tothe 
plaintiff. And in cafe the plaintiff ſhall pay the principal, 
ors | Intereſt and coſts on the mortgage, he declared the plaintif 
{ 662 ] ought to be conſidered as a ſpecialty creditor on the eſlate d 
Wo his father, for ſo much as he ſhall have paid for principal 
Intereſt and cofts on mortgage. The maſter is likewiſe to 
take an account of the perſonal eſtate of the teſtator, Henry 
Troughton, received by Margaret his executrix, and ſich 
perſonal eftate is to be applied in paying and reimburſing to 
the plaintiff what ſhall be ſo paid by him to Sarah Running- 
ton for principal, intereſt and coſts on the bond, and in paying 
and reimburfing to the plaintiff what he ſhall have paidto 
Sarah Runnington for principal and intereſt on the mortgagy, 
in a courſe of adminiſtration. And in caſe the perſonal eſtate 
of the father ſhall not be ſufficient to fatisfy and reimburk 
the plaintiff what ſhall be ſo found due to him, for what be 
ſhould have paid to Sarah Runnington for principal, interel 
and coſts on the mortgage, together with ſubſequent intent 
and coſts of the reconveyance, then he declared the plaintif 
is mtitled to have the deficiency made good by retaining 0 
much out of the ſum of 300. and intereſt after mentioned. 
- 1 And 


un the Time of Lord Chancelbr Handwicke. .0& 627 


And then his lordſhip directed the bond for 309/. to carry 
intereſt at the rate of four and a half per cent. from fix 1 
months after the teſlator's death, and that this ſhould be ap- 1 
plied to fatisfy the plaintiff ſo much as ſhall not be ſatisfied __ 


out of. the father's perſonal eſtate. 


* 1 : 


e i ba pai ths rfl oth gere 
Ann Helena Broughton, ſhe was directed by lord chancellor 
to deliver the bond and appointment to be cancelle F n 


March 21, 1747. The Attorney-Gene-] „ 205 cal 
ral, at the Relation of Robert Maple- | * N | 
toft, Batchelor of Arts, born at Bye- >Plainti, 
field in the County of Northampton ande 
Scholar of Clare-Hall in Cambridge 


The Maſter Fellows and Scholars 2 TORT 
Clare-Hall, and William Talbot { Defendants, 


THE caſe as ſtated by the plaintiff's bill was, John Free- There are no 
1 manof Billing in the county of Northampton, eſquire, His wget _ 
by his will in 1615, directed 2000). to be laid out by his in « donation 
executors, in purchaſing 100. a year lands of inheritance, to a college to 
the rents of it to be employed and diſtributed towards the . _— YO 
maintenance of ten poor ſcholars in the univerſity of Cam- if the intention 
bridge, at or in the houſe or college called Clare-Hall, in the of the founder 
univerſity for ever; viz. To two poor fellows, there to be - arr perks 
paced by my foundation, the ſum of 25. a piece, and to tor, and tech- 
eight ſcholars the ſum of 5. a year, my 1 F any be, nical ia are 
to be the firſt preferred, and next to them, thoſe that are born N 
within the county of Northampton, and next to them, thoſe [ 6623 ] 
that are born within the county of Lincoln, that ſhall be fit 
for the ſame ; the further perfecting thereof I leave to my 
.EXECULOTS. 5 Cs EE 
The executors in purſuance of the will laid out 2000/. in 
the purchaſing lands of inheritance of the yearly value of 
| J0ol. and upwards, and the then maſter and fellows having 
accepted the ſaid donation upon the terms and conditions on 
which the ſame was given by the teſtator, the executors there- 
upon executed a deed in 1622, to which they were parties of 
the one part, and the maſter and fellows of Clare-Hall of the 
other; and this deed hath been ever ſince the execution 
thereof in the cuſtody of the maſter and fellows, and the 
purchaſed lands were thereby limited and ſettled for the per- 
petual eſtabliſhment and endowment of two fellowſhips, and 
eight ſcholarſhips, upon the foundation of John Freeman the 
teſtator. C | TEL 
From the year 1622 to 1726, the maſters and fellows of 
Clare-Hall purſued the intent and meaning of the foundation, 
4K 2 without 
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| Caſes argued and determined e 
without deviating in one ſingle inſtance; for during the firs 
hundred years, every perſon elected into the faid fellowſhip 
or ſcholarſhips was either of the teſtator's blood or kindred, 
or born in the counties of Northampton or Lincoln, 


- "TY firſt fellow choſen into the college contrary to the vil 
was in 1726, and there has been the ſame innovation from 
that time for the Jaſt twenty years in every ſubſequent election, 


T homas Neal, a fellow upon Mr, F reeman's foundation, 
in 1743 reſigned his fellowſhip, whereupon the relator, then 


a a batchelor of arts, and born at Byefield in Northampton. 


ſhire, offered himſelf a candidate, and though there was 0 
other candidate of John Freeman, the founder's kindred, 


of any perſon born in Northamptonſhire, or Lincolnſhire 


in which cafe the relator, by virtue of the propriety of the 


foundation, was entitled to be elected into the ſaid fellowſhip 


without the admiſſion of any competitors, not qualified 2 


. aforeſaid, yet the maſter and fellows put the defendant Wi. 


liam Talbot, a perſon not related to the founder, and hor 
in the county of Bedford, into nomination and competition 
for the fellowſhip, and he was upon the 19th of April 1744, 
elected into the ſaid fellowſhip by the maſter and fellows. 


The plaintiff inſiſts that the election of the defendant 


William Talbot into the vacant fellowſhip of the teſtatot 


Freeman's foundation, being made in direct contradiction to 
the expreſs terms of the donation, is as ſuch 7þ/o facto anul 


[ 664 ] 


and void election, and the relator having been the only com- 
petitor for the ſame, who was duly qualified according to the 


intent of the founder, and no objection of unfitneſs imputed 


to him, the vacant fellowſhip ought to have been conferred. 


upon the relator, not barely in preference to, but in exclu- 
ſion to the defendant Talbot, who never was qualified to be: 
competitor for the ſame. = 


And therefore has brought his bill, that the propriety of 
the ſaid foundation of two fellowſhips, and eight ſcholarſhips, 
purſuant to the will of John Freeman, may be aſſerted and 
eſtabliſhed by the decree of this court, and that the fellow- 
ſhips and ſcholarſhips may, according to the true intent and 
meaning of the founder, be declared to have been ablolutely 
appropriated to, and belong in the firſt place to the teſtator's 


kinſmen (if any there be), and next to them, to thoſe that 


are born within the county oft Northampton; and the next 
to them, to thoſe that are born within the county of Lincoln, 


and ſhall be fit for the ſame ; and that the election of the 


defendant William Talbot into the fellowſhip vacant by the 


reſignation of Thomas Neal may be ſuperſeded, and ſet r. 
| aid 


' K. 


in the Time of Lord Chancellor Hardwicke. r 


and the relator forthwith admitted to and inſtated in the 
ame; and that the defendant William Talbot may come to an 
count with, and make full and adequate ſatisfaction to the 
relator for the profits, emoluments and advantage which might 


zave been made by him, by virtue if the faid fellowſhip, 
; | 5 


* 


ame. 


| during his poſſeſſion and enjoyment of t 
' The defendant William Talbot, as to ſo much of the in- 
formation as ſeeks any relief in all the ſeveral matters therein 
mentioned, pleads, that Edward the Third, in the twentieth 
| year of his reign, by letters patent under the great ſeal, 
granted licence to Elizabeth de Burgo, then lady de Clare, 
to found and endow the college or hall called Clare-Hall, in 
the univerſity of Cambridge, for the perpetual maintenance 
and ſubſiſtence of a maſter, divers fellows, and ſcholars in 
| the ſaid college or hall, who ſhall apply themſelves to the 
ſtudy of learning. TOO - yk | 


That Elizabeth de Burgo lady Clare did, in purſuance of 
the licence, found Clare-Hall. accordingly ; and they were 


by Edward the Third's letters patents incorporated by the = 1 
| name of the after, Fellows and Scholars of Clare-Hall. 5 7 
That the foundreſs of Clare-Hall, for the better regulating PR. 1 


the maſter, fellows and ſcholars, did make divers ſtatutes and 
ordinances to be perpetuaily obſerved, and among the ſtatutes 


there is one De amotione magiſtri, which ſays, Si magiſter +8 
* diate domus fuerit convictus legitime ſuper crimine homi- Ss TH 
« cidii adulterii, &c. vel in ipſius cura & regimine negligen- 1 
ter & doloſe fit verſatus, &c. a ſuo magiſterio ſit merito 4Y 
* amovendus, et cancellarrum (cujus juriſdictione viſitationi —_ 


| * correctioni & punitioni in omnibus prædictum magiſtrum 
qui pro tempore fuit ſubjaceri) volumus aut prædicti can- 
« cellarii locum tenenfem, proviſo tamen ſemper quod duo [ 665 I 
« doCtores vel magiſtros a dicta univerſitate ad hoc eligi volu- Gas 
mus et etiam aſſignari dicto cancellario vel ejus locum te- 
| nenti aſſideant in omni proceſſu contra magiſtrum dictæ do- 
© mus, ad ipſius amotionem ex dictis cauſis, vel earum ali- 
| © qua faciendam habita prius ſuper cauſa aut cauſis amotio- 
nis hujuſmodi coram eodem cancellario aut ipfius locum 
* tenente et dictis doctoribus aut doctore et magiſtro vel ma- 
* giltris cognitioni ſententialiter er definitive et ſummarie et de 
bleno fine figura judicii et etiam fine ſeriptis cum et de con- 
Alis et aſſenſu dictorum magiſtrorum et doctorum a ſuo ma- 
1 Ciſterio volumus amoveri nullo eidem magiſtro fic amoto 
E appellationis vel alio juris communis vel ſpecialis remedio 
. Contra hujuſmodi amotionis ſententiam quo modo libet va- 


lituro 


630 55 Caſes argued aud determined 
«© lituro Quod fi magiſter a ſuo magiſterio ſic amotus 2b h 

< juſmodi amotionis ſuæ ſententia ad quemcung ; Jude 
<< qualitercung ; appellare vel aliud quodcungq; remedium j 
* ris communis vel ſpecialis exercere vel facere exercer; - 
< Aquicquam aliud facere preſumpſerit,  &c, volumus & fy, 
< imus ut rata et irrevocabili manente ſententia ſupradig, 
ce ſtatu. quem prius habuit in domo prædicta et omni con. 
* modo quod in ea et ex ea fuerat precepturus penitu; k 
& privatus.” | | 5 


That amongſt the ſaid ſtatutes there is another intitled D, 
poteſtate magiſtri in ſocios, &c, which ſays, „Item ſocig 
& difcipulos, et miniſtros, dictæ domus ipfius magiſtro in. 
mediate volumus eſſe ſubjectos, adeo quod ipſe poſlit & & 
beat pro ſuis exceſſibus corripere & corrigere, ac etiam | 

„ fſuorum exceſſuum qualitas hoc gxegerit, a dicta domo g 
<< ipſius ſocietate ac commodo quocunq; exinde competes. 
te eiſdem ſummarie et de plano abſq; Arepitu et figura ji. 
c cii fine ſcriptis amovere penitus et privare. 
di autem magiſter modum in præmiſſis excedat aut a. 
cc cui de dictis ſociis in præmiſſis vel aliquo eorundem gran. 
men inferat aliquale, licere volumus hujuſmodi gravato ad 

c audientiam dicti cancellarii, five procancellarii ſolummod 
« appellare, &c.” ? a 


That amongſt the ſaid ſtatutes, there is another intitled, I. 
lectione flatutorum, which ſays, Item volumus quod die- 

tus cancellarius magiſtrum et omnes ſocios et ſingulos do- 

„ mus prædictæ annis ſingulis fi opus fuerit poterit viſttate, 
<« et ſi quis inter eos repererit corrigendum illud cum aſſenſi 
« duorum doctorum vel magiſtrorum prout in conſimilibu 
* ſuperius eſt expreſſum debite juxta juris et noſtrorum ſi- 
<« tutorum, &c. exigentiam corrigat et puniat.“ | 


That amongſt the ſtatutes which are intitled Regule dt 

Clare, there is one intitled De modo divina officia celebrand, 

which ſays, Si quid poſt mortem noſtram de dictis noſtns 

te ſtatutis, &c. dubium et emerſerit vel obſcurum quod pe 

< magiſtrum et ſocios dictæ domus vel majorem et ſaniorem 

| « partem eorum nequeat concorditer terminari volumus quol 
[ 666 ] * per diftos magiſtrum et ſocios cancellario dictæ univerli 
EE cc tatis vel ipſius locum tenenti abſq; moræ diſpendio plent- 
ce rie referatur ut ipſe concellarius aut gus locum tenens un 

ec cum et de conſilio et conſenſu duorum doctorum (fi fue 

« rint) alioqui duorum baccalaureorum, -&c. hujuſmodi di- 

C bjum vel obſcurum interpretetur et declaret, &c. 
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in the Time of Lord Chancellor Hardwicke. 
| '& Per ea vero quiz nobis dum in hac vita fuerimus ſupra 
« duximus reſervanda noſtris hæredibus poſt noſtrum deceſ- 


« ſum, jus aliquod quantumcunq; eis vel eorum aliquo uſi 
« fuerimus adquiri nolumus ullo modo.“ FED 


The defendant avers that the ſaid ſtatutes are all which any 
ways relate to the conſtitution of a viſitor of Clare-Hall, nor 
there in any deed or writing, any vg - which relates to the 
[appointment of a viſitor of Clare-Hall, fave as aforefaid, and 
inülts that the chancellors for the time being of the ſaid uni- 
verlity, have been ever ſince the viſitors of the ſaid hall, and 
that the chancellor for the time being, his deputy, or vice- 
chancellor, hath (with the advice and confent of two doctors, 
if any ſuch there be, or otherwiſe of two maſters of arts, one 
2 regent, and the other a non-regent maſter) heard, adjudged 
and determined, and of right ought to hear, adjudge and de- 
termine all diſputes, complaints and controverſies concerning 
the election and admiſſion of any perſon into the place of one 
of the fellows or ſcholars of the ſaid college, and that ſuch 
controverſies, &c. have not been, and ought not to be heard, 
adjudged or determined before any other court, or judicature, 
or in any other manner whatſoever. 1 


That at the time of the election of the defendant, the duke 
of Somerſet was, and yet is the chancellor, and viſitor of 
Clare-Hall; and that the relator Robert Mapletoft, hath not 
appealed to the ſaid chancellor as viſitor of the college, or hall, 
| to hear and determine the right of election, as he might, and 
ought to have done. Li 


That the ſaid chancellor hath power and authority to com- 
pel the defendant to make a full anſwer upon oath, to all 
ſuch matters as ſhall be. complained of againſt him, touchin 
the election of fellows into the ſaid college or hall, and alſo 
to mforce a production of all ſtatute books, c. relating to 
| any controverſy concerning the election or admiſſion of the 

defendant, or the relator Robert Mapletoft into the place of 
one of the fellows of the ſaid college or hall. 


And prays the judgment of the court, whether he ought 
to be compelled to make any other anſwer, or whether the 
court ought to proceed any further in the ſuit. 


Mr. Solicitor- General for the defendant, | 
This is a plea of great conſequence to both univerſities. 
The firſt queſtion is, Whether the plea doth ſufficiently 
| put 


632 
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Caſes argued and determined 


put in iſſue that the chancellor is the general viſitor of this 


college ? 


Secondly, Whether the ingrafted fellowſhips are ſubjeg 
to the ſame ſtatutes and rules with the original fellows ? 


In the original foundation Elizabeth de Clare, the found. 


reſs, reſerves a power to herſelf during life to conſtrue her 
own ſtatutes, and afterwards that the chancellor ſhall hays 
the power of conſtruing the ſtatutes if any doubt ariſes, which 
alone, if it reſted there, would give him the whol: viſitatoria 
power ; but it requires him further to viſit the maſter, and 
all and ſingular the fellows of the college once a year. 


It appears too, that upon an appeal to the chancellor, he 
has adjudged accordingly, and that he has power to order al 
books and papers to be laid before him, without the aſſiſtance 
of this court, and your lordſhip in ſeveral! inſtances, as a yi. 


 fitor, has ordered it ,to be done in the ſame ſummary man- 


ner. | 


There are very few foundations in either univerſity which 
have not had ingraftments upon them, and whoever found; 
new fellowſhips, that fellow, from the moment of his in- 
graftment, muſt be ſubject to all the ſtatutes on the original 
foundation. . „ 


Here the relator claims to be a fellow, and ſuch a fellow 28 


may be choſen maſter, ſo that he is not to be taken as totally 


diſtin from other fellowſhips. 


Though a viſitor ſhould do him injuſtice by this final de- 
termination without appeal, yet it is better to ſubmit to this 
inconvenience, than let queſtions of learning be debated e. 
pitu, et ſcriptis fori extranei. . 


In the caſe before your lordſhip, about four years ago, upon 


the foundation of William of Durham, of new fellowſhips, 


by way of ingraftment upon Univerſity college, as that was 
a ſociety of royal foundation, your lordſhip, upon a 
determined it as a viſitor in a ſummary way, and would not 
ſuffer it to go on in the courſe of charity cauſes, as it would 
be of very bad conſequence, by opening a door to the courts 
liere, to interfere in a matter of this nature. 


Mr. Clark of the ſame fide. The plaintiff claims merely on 


14). 
SAN 


his being born in the county of Northampton, and ſets up? 


right to be admitted a fellow under Mr, Freeman's foun- 
dation. 
| A cleat 


in the Time of Lord Chancellor Hardwicke. 
A clear ſubſtitution of a general viſitor by the foundreſs, 


perpetuum. 6 


In Doctor Bentley's caſe, upon the conſtruction of the ſta- 
tutes of Trinity college, lord Raymond held, the viſitor had 
z juriſdiction over the members of that ſociety, , even to ex- 
| pulſion ; and that notwithſtanding there were no expreſs words 
zppointing a viſitor, yet, this was implied from his power. 


In the caſe of the King againſt the Warden of All-Souls 
College in Oxford, fir Thomas Jones 1741, on a nanda- 
mus to admit Ayloffe a fellow, he returned the charter of 
foundation ; and that the archbiſhops for the time being were 

tual viſitors of the ſaid college; and that Ayloffe had not 
pealed to the archbiſhop, as { de jure potuit & debuit) and 
demanded judgment, whether he ſhould be compelled to 
make any other anſwer; and though it was objected, that no 


ws anſwered, that the power of correction and removal 
being a very great power, the other is incidentally given; and 
that the conſtitution of the viſitor eo nomine, gave a power ; 
and the queſtion here being, Whether the return is good, or 


the court may proceed further? It was reſolyed, the return 


is good, for by the appointment of viſitors, they are made 
| {ole judges, without appeal; and that lord Hale ſaid, in the 
caſe of Doctor Roberts, on a mandamus to be reſtored to the 


| place of a fellow in Jeſus College in Oxford, that there was 


no remedy againſt the judgment of the viſitor, though un- 
juſt, or though he refuſe to accept an appeal. tr $129. 


Mr. Wilbraham of the ſame fide. Nothing is more eſta- 
bliſhed in courts of law, than that they will not proceed on a 
mandamus to reſtore a fellow, upon a return made, that 
there is a viſitor. ö | 


In the caſe of Phillips verſus Berry, 1 Ld. Raymond 5, 


lord chief juſtice Holt ſaid, ©* That a corporation conſtituted 


* for a private charity is intirely private, and wholly ſubject 


* tothe rules, laws, ſtatutes and ordinances which the foun- 


der ordains, and to the viſitor whom he appoints, and no 
* others ; and that the office of viſitor is to hear appeals of 


* courſe, and from him, and him only the pany grieved 


8 ought to have redreſs; and in him the founder hath repoſed 
: ſo intire confidence, that he will adminiſter juſtice imparti- 
V ally, that his determinations arc final, and examinable in 


* no other court whatſoever. | 


* 
Þ 


in Regula de Clare, and the ſtatutes, to act in her room in 


power is given to any viſitor, on a matter of admiſſion, or 
xfufal, though it be done in caſe of correction or removal, it 


Then 


9 
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Hot allowed, would introduce a great miſchief to both Uni. 


coln, or Northampton. I will not diſpute, that where a vi- 


| Poſe, but do inſiſt, in the preſent cafe, here is no general vi 


ure as he might deſerve for his bad conduct. 


lege, and yet the plaintiff would have them governed by diff. 


Weſtminſter-Hall, they had better fit down contented with 


conge dflire for a biſhop. In common ſenſe, a right t 


amounts to this, that the chancellor of the univerſity {hall vi- 


5 Caſes argued and deter termined 
Then the queſtion will be, Whether theſe ingrafted fl 


lowfhips ſhalt de governed by the ſame ftatures and laws yi 
the original fellowſhips ? | 


One of the ingrafted fellows is now a maſter of the q. 


rent laws; this is abſurd, becauſe there muſt be then typ 
laws, and if fubje& to the ſtatutes in common acts, preach 
doing exerciſe, Nc. why not equally ſubject to the viſitaton] 
power ? 

| Thefellowſhips, one with another, in the univerſities, xe 
not of great value, perhaps not above 247. or 251. a year, mn 
therefore, if liable to be brought before courts of juſtice n 


any grievance than defend themſelvss. 
The plaintiff ſays, he hath a right to be chaſer, excluſſe 
of all other perſons, which is putting it upon a footing like; 
choſen, does in itſelf imply a competition. 
A plea of a viſitor never {came before the court til now, 
and is a juriſdiction in a ſummary way unzppellable, and if 
verſities, and therefare hoped this 1s a good plea. 
Mr. Attorney-General for the plaintiff. The defendant 
is not a founder's kinſman, nor within the county of Lin- 
ſitor is clearly appointed by ſtatutes, this court will not inter- 


ſitatorial power. 


Firſt, As to the removal of the maſter, it is plain from the 
general tenor of the ſtatutes it is not a general viſitatorial pow. 
er, but given to the chancellor and two doctors to amore 
him, and not to determine as to the choice whether duly ap- 
pointed, and therefore meant only to ſubject him to ſuch cen- 


The annual viſitation intended to go no further than toany 
of the-crimes the partjes might have been found guilty of, and 


tit twice a year, and-puniſh for thofe particular crimes, and 
ſhall not hurt the power of the maſter as to any futur 


in the Time of Lord Chancellor Hardwicke. 635 


The rules of the ſtatutes do not extend further than the [ 670 ] 
corporate body extend, and therefore no perſon who is not of tag: 
that corporate body can be ſubject to theſe particular rules. 


The preſent foundation depends on a particular will, and 
the laws and rules of the teſtator are the meaſure by which it 
js to be governed." 


Mr. ſolicitor- general ſays, there are few colleges without 
new ingraftments, but unleſs thoſe ingraftmeats are by apply- 
ing to the crown incorporated into a particular body, they are 
not to be conſidered as a part of the body; and therefore I 
ſpeak of my own knowledge, that there have been frequent 
applications to the crown for ſuch an incorporation. It is not 
fid by the will of Mr. Freeman, that his fellowſhip ſhould be 
ſubject to the laws of lady de Clare, 1 


In the caſe mentioned of Univerſity college, it was de- 
termined the petitioner ought to have been choſen as the only 
F qualified perſon, though his competitor had the majority of 
voices ; both parties there agreed the crown was viſitor, and 
therefore this point was not debated, how far a new ingraft- 
ment is ſubject to the ſame viſitatorial power with the original 
| foundation, fo that it muſt depend on a different rule, and be 
conſtrued in a different away. * 


As to the argument of inconvenience, there is a much 
greater on the other ſide ; Is it none, that there ſhould be an 
 abitrary final determination, and ſubject to no appeal what- 
ſoever? bY | ONE | | 


Mr. Brown of the ſame fide. This is a particular foun- 

tation, and for a hundred years together Mr. Freeman's di- 

reCion for the government of theſe new erections were fol- 

lowed, and afterwards there was an endeavour to incorporate 

them into the old fellowfhips, but nothing has been ſhewn 4 
tat thefe fellowſhips have any more connection with Clare- 

ball, than with the fellowthips of another college. 1 


It is not averred there is any viſitatorial power with regard 

to elections, but only with reſpect to the conduct of the fel- 

bws, where they are guilty of crimes to be corrected by the 

maſter, and by appeal from him to the viſitor, 

They rely on the clauſes in the fatute de lectione flatuts- 

um. A viſitor may be appointed with a partial power by a 

| founder, and yet not have a general viſitatorial power, that 

de ſhould corrigere & punire, that is in the particular in- 
ee 4 L 2 e eee ee 


636 Cafes argued and determined” 
[ 6 71 ] ſtances before mentioned, and therefore inſiſted this is merely 
NE _ confined to ſuch particular power. OO A e | 
But whatever may be the conſtruction of the viſitatorial 
od with regard to the original foundation, the queſtion IS, 
Whether it ought to be extended to this particular caſe? 


Mr. Freeman might have made the chancellor viſitor equal. 
ly as in the original foundation; he has not done it in expreſs 
words; Can it be faid then there is any neceſſary implication] 
the chancellor was to be a viſitor here ? I know of no inſtance 

where it has been determined a perſon is viſitor by implication 
only. ; | A : | 


Mr. F reeman by his will makes them no more than bare 


truſtees to elect ſuch perſons as he directed fhould be electable 
and while reſident they were to be under the government of Ml = 
| the college, but there is no right to chuſe fellows unleſs they f 
= come to be commorant there. 0 oh 
The plea ſhould have averred this was one of the fellow. 


ſhips of that college, and there is no allegation that the plain. 
tiff was a fellow of that college; Mr. Freeman himſelf doe; 
not call them fellows of that college, but fellows of his ſo- 
Qiety. „ 2 | 
There is an inſtance in the very ſame college, reported in 
5 Mod. 421. Mr. Jennings's caſe of Clare-hall : The coundl 
moved upon a return to a mandamus to the maſter and fellow 
of Clare-hall to reſtore Jennings to his fellowſhip on Mr, 
Dickins's foundation. They return their ſeveral ſtatutes, &. 
and that by one of them the chancellor is nominated to b: 
their viſitor, and therefore the maſter is not obliged to admit 
Mr. Jennings to his fellowſhip, there being a viſitor. 


The council, who argued the return was inſufficient, faid 
the ſtatutes of lady de Clare, who puts the maſter and fellows 
founded by her under the power of the chancellor, does nd 
ſubject thoſe fellowſhips which were founded afterwards to hi 
power; and therefore ſince there is no other remedy, prayl 
à peremptory mandamus. 8 | oY 


R — 


P * 
4 1 —— 


E contra it was ſaid, whether Mr. Jennings be or be nd 
duly elected, the examination of it does not belong to thi 
court, but to another juriſdiction ; and here being a viſita 
appointed by the ſtatutes, this court will not interpoſe. 


3 The point was not abſolutely determined - but the chit 
Juſtice ſaid, How can they bring in rangers, and make then 
DD | ſubſe 


* 


Proof to falſify the plea, 


in the Time of Lord Chancellor Hardwicke. 


fübject to the reſtrictions impoſed by the founder? Though L 672 1 
mere be a viſitor for the fellows founded by lady Clare, yet | 
Whether this viſitor ſhall be extended to the new fellows, is 
the queſtion ; and whether there muſt not-be a new incorpo- 
ration of the ſecond fellowſhip founded by Dickins. 


This is not a new doubt then, but aroſe upon this very 


caſe of Clare-hall, and therefore it is too hard to determine 


in a ſummary way, that it is in the chancellor as viſitor, when 
there has never been any incorporation of theſe fellows, and 
that this is not conſequently ſuch a property as is within the 
general viſitatorial power, ſuppoling there is ſuch power. 


The plaintiff's council read the charge in the bill, to ſhew 
that for a hundred years together, from the firſt foundation of 
Mr. Freeman, the maſter and fellows of Clare-hall inviolably 
obſerved the rules of Mr. Freeman the founder of the new 
fellowſhips. FS ee 


Another charge was read to ſhew, that the maſters and fel- 
lows of this college did not attempt till a long courſe of years 
to incorporate theſe new fellows as part of the college, but 
always conſidered them as diſtinct. To 


Mr. Yorke of the ſame ſide. A charitable foundation is 
not to be governed by the rules of another foundation, unleſs 
ſome reference is made by the founder to thoſe rules: when 


ſecii, ſubject to the rules of the founder of Clare-hall ; but 
this is a queſtion previous to their election, and therefore 
ſtands upon another ground. 


If the relator had gone before the viſitor, there is a great 
doubt whether the viſitor would have admitted of the appeal 


to him in this caſe, becauſe if a viſitor admits of an appeal 


where he has no right to determine it, he is liable to an ac- 
tion, and ſo laid down in the caſe of Philips verſus, Bury, 
2 Lutw. 1566. Where a founder of an eleemoſy nary foun- 


dation appoints a viſitor, and limits his juriſdiction by rules 


and ſtatutes, if the viſitor in any ſentence exceeds thoſe 
rules, an action lies againſt him; but it is otherwiſe where 
he miſtakes in a thing within his power, though in this 


be caſe there be not any appeal over. 


Lord Chancellor. I have received ſatisfaction enough at 
preſent to determine this plea, but not to make a final deter- 
mination, for the relator is not precluded from entering into 


It 
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Cafes argued and delermineu 
It is a caſe of great confequence to the colleges in the ynj, 
verſities, who have had many litigations about the power 
and rights of viſitors, and how far the courts of juſtice hays 
a juriſdiction in theſe matters; and if a determination ſhould 
be haſtily made that colleges are liable to informations in thi 


court, on the foot of general charities, and accountable for 


673 


miſapplications and abuſes, I am afraid it would open a do 
to great vexation and expence. l 
The firft queſtion is, Whether by the plea it is ſufficient 
ſhewn here is a general viſitor of this college? Second, 
If that viſitatorial power extends to Mr. Freeman's donation | 


As to the Fir, it appears very clearly to me there is ; 
general viſitor of the college called Clare-hall, under the 
ſtatutes of- Elizabeth de Burgo lady Clare. Inſtead of cre. 
ating a viſitor by general words, ſhe has directed by the fn. 


tutes, that the chancellor once in every year ſhould viſit the 


college. | | | 
De lectione ſtatutorum. 


Item volumus, quod dictus Cancellarius magiſtrum & 
omnes ſocios & ſingulos Domus prædictæ annis ſingulis 
<« {i opus fuerit, poterit viſitare & | quid inter eos repercrit 


4 corrigendum illud cum aſſenſu, &. corrigat & puniat.“ 


If nothing more had been done than is mentioned in thi 


ſtatute, that alone in my opinion would have been ſufficient 


to make him a viſitor, for there are no particular words re- 
quired to make a viſitor ; but it has been determined it is 
ſufficient, if the intention of the founder appears who ſhould 


be viſitor, and technical words are not neceſſary, 


Si guid corrigendum, &c. makes him a general viſitor, 


and if he finds a perſon taking part of the revenues impro- 


perly, he may under the power given him by this clauſe re- 


moe ſuch perſon in favour of him who had the right. 


In the next place, ſhe directs who ſhall conſtrue the ſtatutes, 


and determine any doubt, that it ſhall be the chancellor with 


674 
No court o 
law or equity; 
can anticipate 


his aſſiſtants, and by expreſs words the foundreſs excludes her 


own heirs. Nothing can be ftronger than excluding her 


heirs, to ſhew ſhe. meant to give the chancellor a general 
viſitatorial power; and therefore I am clearly of opinion tb: 


chancellor is vititor of this college. 


If the chancellor of this univerſity then is viſitor, the ge- 
neral powers of a viſitor are well known; no court of lau 
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or equity can anticipate their judgment, or take away their ht g 
Gion 1 inati | a visitor, 
juriſdiction, but their determinations are final and conclu- eee chk 
five. | 1885 KA A juriſdicton, for 
| their determi- 
nations are final and concluſive. 
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And it is a more convenient method of determination of The vifitatorial 


28 ; ; determination 
controverlies of this nature, it is at home forum domeſticum, is forum dome- 


and final in the firſt inſtance, and they ſhould be adjudged in meſticum, and 
a ſhort way ſecundum arbitrium boni veri: it is true this zdhudged wa 


C 10 282 ; ſummary wa 
wer may be abuſed, but if it is exerciſed in a diſcreet man- f:cundum cbr 


ner, it is a much leſs expence than ſuits at law, or equity; birriom boai 
and in general, I believe, ſuch appeals have been equitably ue ue, 


A fore mare con- 
determined. venient. 


De ſecond queſtion is, Suppoſing there be a viſitor, whether 
this viſitatorial power extends to the charity founded by Mr. 
Freeman? I am of opinion it does. He directs 2000. to 
be laid out in lands, the rents and profits of which are to be 

employed towards the maintenance of ten poor ſcholars in 

Clare-hall, viz. to two poor fellows, there to be placed, 251. 

2-piece, Sc. What is Clare-hall? a corporation conſiſting 

of maſters and fellows ; and the power given by the charter 

was to incorporate by this name, not mentioning any num 

ber of fellows, but indefinitely. It has been objected, here is 

nothing which imports they ſhould be incorporated with the 

old fellowſhips. But I am of opinion it is his intention, that 

thereſhould be two fellows to be incorporated in that college, 

from the words, there to be placed. To be ſure, the rules laid 

down by the founder as to the fitneſs of the perſon, &e. 

ought to be obſerved. The queſtion then is, What is the 

eonſequence of this ingraftment? It has been faid, theſe 

fellows are not liable to the ſame rules, nor to be governed by 

the ſame viſitor, with lady Clare's foundation, As there are 

ſuch a number of ingrafted charities in colleges, it becomes 

ayery conſiderable queſtion. It was objected the ſtatutes can 

only extend over the. corporation of Edward the third, and 

that the corporation cannot extend itſelf, and that Mr. Free 

man has not by his donation made his fellows members of _ 
this corporation. If Edward the third had made it to con- { 67 5] 
4it of twelve fellows, a certain number then being limited, : 
theſe new fellows could not have come in without a new in- 
corporation; but where the number is indefinite, I tee no 
rule of law to prevent the maſter and fellows of Clare-hall 

from incorporating theſe fellows. * 


A lay corporation, where the number is indefinite, may Where there js 
Incorporate new members if they do not make an ill uſe of es indefinite 
| | 5 | ſuch numoer, a lay 


Corporation 


may incorpo- 
rate new meme» 


bers. 


| Caſes argued and determined 


ſuch a power. If they may be ingrafted into this college 
they are then members, and muſt be governed by the (4. 
tutes of the college, and the rules of its diſcipline ; and if ſq 
then they are ſubject too to the viſitatorial power of the viſig 
of the college; and if they are liable to it with regard ty 
amotion, they are equally liable with regard to their coming 
in and election. But it was ſaid, the viſitor will not have; 
right to determine as to the agreement or contract made he. 
tween the maſters and fellows, and Mr. Freeman's execy. 


tors. But the maſters and fellows agreeing to let in tw 


new fellows, is ſuch an a& that the viſitor has a right to exa. 
mine into, and implicitly gave him a power over them; and 


He might have inquired into it within the year, as it was: 


A viſitor a pro- 
perer judge of 
 thecomparative 
fitneſs of a cans 
didate than 
courts of law or 
equity. 


tranſaction in that college, the whole of which is ſubject to 
his juriſdiction. 

A viſitor is a much more proper judge of the comparative 
fitneſs and qualification of candidates than a court of law or 
equity, as they are more converſant in matters of that kind. 


But I am further of opinion, that the plaintiff has excluded 
himſelf by his information from entering into this queſtion, b 


__expreſsly praying to be admitted a fellow of this college; 


and I muſt take it that every fellow of the college is a part of 


the college, for here is no ayerment that theſe new fellows 
are not a part of the corporation, or that they may not be 
maſters of this college, or enjoy any other office under the 


original foundation. 


But though I allow the plea, the parties may deſcend to 


proof; and if the relator ſhould be able to ſhew they are 


merely nominal fellows, and allowed to live in Clare-hall 


; only for the ſake of information and inſtruction, that would 


be of a different conſideration. - 


The prayer too of the information is, * That the defen- 


„ dant Talbot may come to an account with and make full 
« ſatisfaction to the relator for all and every the profits, 


L 6763 


< emoluments and advantages which have been made by 


& him from the fellowſhip during his poſſeſſion,” induces 
me to hold ſtrongly againſt it. OY 


$ 


Suppoſe the maſters and fellows ſhould have erred in the 


conſtruction of the ſtatutes, they may have innocently erred, 
and in ſuch a poor proviſion as this is, it would be a great 
ahſurdity to make a fellow account for commons, Cc. which 
he may have eat upon an imagination he had a right to them. 


But 


S 8. 


in the Nine of Lord Chancellor Hard wicke. 641 

But further, J do not approve of his turning this into an 5 information 
formation; as the charity is already ſufficiently eſtabliſhed, * 3 
the want of which is the principal reaſon for coming into cation ſhould 


6 - have been to a 
this court) when he might have had a mandamus. to deter- "ave een to 
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mine the particular right between the parties in a court of for a wands mus. 
common la that has the proper juriſdiction. to determine 
Though it is faid, voni judicis ef juriſdictianem ampliare, right between | 
Jam extremely difinclined to encourage ſuch ſuits, which he panics, 
| prols their time very improperly. | 
But ſtill this allowance of the plea will not preclude the 
are not liable to the general viſitatorial power, under the 
original foundation of this col lege. 5 
de true, the plea muſt be allowed. | 
Coomes verſus Elling and his Wife, March 2, C++» 257: 0 
HE phintiff, fon of Joſhua Coomes, an antient free- A freeman of 
man of London, brought his bill for an account and £2422 ten 
ſatisfaction of the plaintiff's ſhare of his father's perſonal death purchaſed 
eſtate, partly in his own riglit and partly in his ſiſter Mary's, a leaſehold 
5 term of forty 
Mary died an infant and unmarried, and the plaintiff Part, in the 
caims her ſhare as her repreſentative. himſelf ond his 
wife: this is a 
the vicar of St. Martin's a leaſehold eſtate for the term of cuſtom, and the 
forty years, in the joint names of him 15 and his wife, and e e pot 
and thereby gives the plaintiff his orphanage part, and like- plicd in the like 
wile to his daughter Mary a fixth of his cuſtomary eſtate, _ 
of defendant Elling) till her age of twenty-one or marriage, 
and then deviſes all the reſt and reſidue of his eſtate to his 
taning, educating and providing for his daughter Mary, tilt 
ſuch time as the attain the age of twenty-one or marriage, 
Mr. attorney-general council for the plaintiff. The de- 8 
lendants ſeem to make a queſtion by their anſwer, Whether L 677 ] 


the particular 
may take off theſe learned bodies from their ſtudies, and in- : 
reator to ſhew from other ſtatutes, that theſe new fellowſhips 
But as I muſt at preſent take the defendants allegations to 
1747. ä 
T years before his 
as orphans of the city of London. eſtate for the 
Joint names of 
Joſhua Coomes, ten years before his death, purchaſed F fraud on the 
being alſo poſſeſſed of other perſonal eftate, made his will, be fold and p- 
and directs it to remain in her mother's hands (now the wife freeman'scſtate, 
nike, deſiring her to take the trouble and expence of main- 
and appoints his wife executrix. 
Vor. III. dong 4 M | the 


. © * Caſts argued and determined 


the orphanage part of the plaintiff's ſiſter, ſne dying inteſſate, 

unmarried and under twenty-one, ſurvives to the plaintif 
her brother, or is to be divided between him and her wy. 
ther. PL ts SA bl 2 


But as this has been ſettled by many reſolutions, and py. 
ticularly in the cafe of Harvey ver/us Deſbouverie, the 800 
of Auguſt 1735, (Caf. in Lord Talbot's Time 130.) That 
the orphanage part and portion of an orphan of Londos, 
dying in his or her minority under twenty-one, (if ſuch ol. 
phan daughter ſo deceaſing be unmarried at the time of his 
or her deceaſe) by this cuſtom of the city ought to com 
among his or her brothers or ſiſters by the father, ſurviving 
as well advanced as not advanced in the life of the father, 
though the father of ſuch orphan by his laſt will ſhould other. 
wiſe diſpoſe of the ſame, or die without a will, is ſo clear, he 
would not trouble the court with arguing it. 


He alſo inſiſted for the plaintiff, notwithſtanding there ws 
a ſtated account between him and his mother in 1739, yet 
in regard he is intitled to his ſiſter's orphanage ſhare, (and 
who being an infant had never in her lifetime ſettled any ac. 
count) he he is not bound by the account allowed and fipned 
by him, fo far as it relates to the ſiſter, becauſe claiming un- 
der her right, he has the ſame liberty to open the account 25 
ſhe would have had if ſhe had been living, for there is no 
ground to ſay it ĩs a ſtated account as to her; and if on open- 
ing it with regard to the ſiſter, it ſhould come out there is 
more dus to her on account of her ſhare of her father's eſtate, 
that will ſhew there was an error in that account throughout, 
and then the plaintiff is intitled to be relieved notwithſtand- 
ing his releaſe, + e 


He inſiſted, in the third place, that the latter clauſe in the 
will, deſiring the mother to take the trouble and expence ol 
maintaining, educating and providing for his daughter til, 
Sc. ſhewed the teſtator's intention that ſhe ſhould maintain 
her out of her own pocket, eſpecially as it immediately fol- 
lows the deviſe to the mother of the whole teſtamentary part, 
it is implicitly intended that ſhe was thereout to maintain her; 
and therefore the mother is not intitled to any allowance for 
Mary's maintenance, cloaths, board and education. 


Hie inſiſted in the laſt place, that the leaſehold eſtate in 
St. Martin's Lane ought to be deemed a part of the teſtator's 
eſtate, and does not go to his wife by ſurvivorſhip, and that 
It is equally 'a fraud upon the cuſtom as if he had taken it 
to himſelf for life, remainder to the wife for life; for, as it 


15 
7 


in the Time of Lord Chancellor Hardwicke. 


2 jointenancy, ſhe is as much entitled to the whole by 
ſurvivorſhip, as if it had been. limited to her in remainder 
only. | | ; 

Mr. Noel and Mr. Clark, for the defendants, inſiſted, this 
*- 2 new point, and that there is no inſtance of a caſe of this 
kind before upon the cuſtom of London; that this was a 
purchaſe made by the teſtator when in health, and ten years 
before his death; and that his widow being made a joint 
purchaſer with him, it was an intereſt abſolutely veſted in her, 
and ſuch an intereſt that he could not have diſpoſed of unleſs 


he had ſurvived her, and therefore ſhe does not claim it as 


a gift now from her huſband, but by operation of law, the 
ju accreſcendi. 5 | | = 


* 


Lord Chancellor. I am of opinion, the account ſettled 
between the plaintiff, who was thirty years of age at that 
time, and the defendant his mother, ought to ſtand and not 
be unravelled ; but ſaid he would give liberty for any of the 
parties to ſurcharge and falſity, and directed accordingly. As 


to the point of maintenance, I think it was not the inten- 


tion of the teſtator it ſhould come out of the packet of the 


mother. To remain in her hands till the daughter's age of 


twenty-one, or marriage, meant, as the mother is left exe- 
cutrix, that ſhe ſhould not pay it till then. And if his inten- 


tion was, that ſhe ſhould keep the daughter's cuſtomary part 
and not pay it till the contingency happened, then he could 
not have it in his view that the ſhould pay intereſt for it in 


the mean time. This clauſe, at her expence, &c. is ſaid to 
be a qualification of the legacy to herſelf, and that he in- 
tended therefore the mother ſhould maintain her. - 


Perſons cannot ſpeak the whole at once ; the teſtator cer- 


tanly meant her maintenance in the firſt inſtance ſhould come 


out of the daughter's orphanage part, and if that was not 
ſufficient, then I, apprehend he did intend the reſt of her 
maintenance ſhould have come out of the refidue of the le- 
gatory part. His lordſhip therefore directed the expence of 
the ſiſter s maintenance, from the time of her father's death 
to her own, ta be paid out of the produce only of her capi- 


not be broke into. 


His lordſhip aſked Mr. Recorder Stracey, how the cuſ- 
tom of London is with regard to the funeral expences of a 
ehild of a freeman who dies after the father, whether they 
ought to be paid out of the legatory part of the teſtator's 
eltate, or the child's orphanage ſhare, 


© TTL „ 


tal of the orphanage part, for the capital itſelf he ſaid could 


The orphanage 
ſhare, and not 

the legatory + 
part, ſhall pay 

the charge ofa 


child's ſuneral. 
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64  — © Caſes argued and dnermined ' 


[ 679 J „ Mr. recorder faid he did not know that it had ever be 
ſettled by the cuſtom of London out of which fund it ſhow 
be paid, 


- Lord chancellor ſaid; I think it very juſt, and reaſonable | 
the child's orphanage ſhare ſhould pay it; and directed ac. 
cordingly the mother ſhould be Moved what ſhe had ex. 
pended in her daughter's funeral out of her capital. 


With regard to the leaſehold eſtate brought by the 2 
tor of the vicar of St. Martin's. I am of opinion, then 
cannot be a clearer caſe of a fraud on the cuſtom. 


Tf a freeman There are ſeveral caſes of fraud on the cuftom of Lon. 
diſpoſes of his Pg though not in ſpecie with the preſent caſe : it has been 
property in | held, if a freeman diſpoſes of his property in ſuch manner 
as not to take as not to take place till after his death, it is a fraud on the 
lace till zar, cuſtom. Here the freeman, poſſeſſed of a perſonal eſtate 

ed an tha lays out ſome of it in a purchaſe of a leaſeliold eſtate for te 
cullom. joint lives of himſelf and his wife. The confequence is, 
the huſband might have diſpoſed of the whole. It has been 

ſaid, if the wife ſurvives him, the moment he dies, this is 

to be taken out of his perſonal eſtate; for that it does not 

come to her by the 5 5 of her huſband, but by op:ration 


of law the Jus accreſcendi. 


| A wifecomnot, And: yet it muſt be allowed, that in his lifetime he had 
| during the co., equal power to diſpoſe of it as any other part of his perſonal 
= ur ere cons g eſtate ; for the wife cannot during the coverture acquire any 
* diſtin from property diſtinct from the huſband. Suppoſe Joſhua Coomes 
= the huſband. had taken the leaſehold eſtate for himſelf and one of his 
children, it had been a gift as to a moiety only ; and as t 
the other moiety, it would be an advancement to the child, 

and muſt be brought into hotchpot. Suppoſe he had take 

it intirely in the name of his wife, then it would have been 

the eſtate of the huſband, and he might have diſpoſed of it 


in his lifetime equally as now, 


"th kid Kon Indeed if the gift to the wife had derb OR by the fu 
conveyed to band to truſtees, for the ſeparate uſe of the wife in poſſ:flon, 

_ bruſtees for the this might have been of a different confideration, amd! 
| 680 ] ſhould be inclined to think ſuch gift was good; but I i 


- 
f 8 of. not give an abſolute opinion. 


ſeſſion, inclined 


do hk len Upon the whole, I think the leaſehold: eftate ſo pure haf. 
: gi would have muſt be conſidered as part of Joſhua Coomes's ben 
een ooo.” eſtate. 


Lord Hardwicke directed it to *. ſold before the x naſe 
and the money ariſing from the ſale thereof to be 2 pe 


a o-.c.-; 


in the Time of Lord Chancellor Hardwicke. 643 


in like manner with the reſt of the teſtator's perſonal eſtate. 
He directed the widow's third part of the cuſtomary eſtate, 
and alſo the reſidue of the teſtamentary part, after debts 
and legacies, to be retained by the defendant Ellen and his 
wife. And as to the remainder of the orphanage part, he 
declared the plaintiff to be intitled to one third in his own 
right, and the other third in the right of his fiſter, and di- 
directed it to be paid to him accordingly. 


; Crabtree verſus Bramble, March 4, 1747. C41 258. 


TPON a marriage between Richard Bramble and Mary R. B, by arũ- 
U Timbrell, by articles previous thereto, dated the 15th cles previous 
af October 1698, in conſideration of r000!/. portion; Rich- e eg 
ard Bramble covenanted with truſtees before Michaelmas lay out 20ool. 
next enſuing, to lay out 2000. upon the purchaſe of lands in the purchaſe 


to that value, and to ſettle the ſame upon truſt for Richard of lands, endo 


* ſettle the ſame 


Bramble for life, and after his deceaſe, to Mary for life, and on himſelf for 
after both their deceaſes, to the uſe of truſtees and their life, and after 


heirs, upon truſt, that the eſtate ſo to be purchaſed, after r 


the deaths of Richard and Mary, be ſold, and the monies tended wife for 
arifing by ſuch fale divided among all the children of the =! 2 7 
marriage, ſhare and ſhare alike, to the ſons at twenty-one, cles, to truf- 


and to the daughters at twenty-one or marriage, provided tees to ſell, and 
wo ſale be made till one of the ſhares fhall become payable ; gie ee oe 
| and if all the children {hall die before any portions ſhall be- s, 10 be di. 
come payable, then the eſtate ſhall not be ſold, but after the vided among 

deceaſe of ſuch children, the truſtees and their heirs ſhall . acer ok 
ſtand ſeiſed of the ſame, in truſt for Richard and Mary, and ©» ſons a twen- 
the ſurvivor, and the heirs, executors, adminiſtrators and ty-one, daugh- 


aligns of ſuch ſurvivor for ever. ; ters at twenty- 


One, Or mar- 


riage, provided 


no ſale be made till one of the ſhares ſhall become payable, The purchaſe was made accord- 
ingly after Elizabeth the only ſurviving child died unmarried; but had attained the age of 
twenty-one ; the abſolute proprietor of theſe eſtates, Elizabeth, having taken them as land in 
her lifetime, and done acts to ſhew ſhe intended they ſhould be conſidered as real eſtate, they 
mult be held as ſuch, and go to the heir. 5 


The marriage took effect, and 11 50l. was laid out ſoon 
| after in the purchaſe of lands in the iſland of Thorney in 
Suſſex, and ſettled to the uſes in the articles, . 


| Richard by his will directs his executors to purchaſe lands [ 681 ] 
of the full value he was obliged to purchaſe on his marriage, * = 
and fettle the fame on ſuch perſons, arid for ſach uſes as he 1 
ought to have done, it being his intent that the marriage 

greement ſhould be performed. . 


Richard 
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646 - (C.aſes argued and determined 
Richard died the 14th of Auguſt 1701, and a further pur. 

chaſe was made of a farm called Raymonds in Suſſex 1 

| rtruſt for the uſes in the marriage articles; Mary the wife 
Richard, on the death of her huſband, entered upon þojh 
theeſtates, and enjoyed them till her death, which happened 

| the 18th of November 1742 : Elizabeth,” the only ſurviving 

. daughter by Richard, died unmarried, and inteſtate, the 1) 
of December 1744. and the plaintiff her ſiſter, of the half 

blood, and next of kin, hath taken out adminiſtration, and 

thereby become intitled to the inteſtate*s perſonal eſtate; and 

inſiſts, that the truſt eſtates by virtue of the marriage article 


ought to be conſidered in a court of equſty, as perſonal eſtate 
of Elizabeth, ſhe having attained twenty-one years in the WW 
lifetime of her mother, and that the eſtates were never con. tha! 
veyed to Elizabeth, nor did ſhe ever apply to the truſtees for any of 1 
conveyance, nor did ſhe do any act whereby ſhe conſidered ] 
the eſtate as real, and therefore the plaintiff has brought her ore 
| Hill, that the truſt eſtates may be ſold, and the money be paid to Me 
* ä her, and likewiſe the rents in arrear ſince Elizabeth's death, a 
| The defendant Richard Bramble inſiſts, that as the truf 
7 | eſtates were not ſold by the truſtees, and turned into money 
Xx in the life of Elizabeth, and as Elizabeth did receive the rents 1. 
| bol the eſtates from the death of her mother to her own death, A 
N the ſame ought to be conſidered as real, and not as perſonal (or 
1 eſtate; and therefore, on the death of Elizabeth inſiſts, the K 
ö eſtates deſcended to him as her heir, on the part of the father, a 
| the defendant's grandfather, being the only brother of Richard, 55 
| the father of Elizabeth, OG nt Es. * 
It was proved in the cauſe, that Elizabeth, in 1728, {kt to 
| Raymond's farm to one Lindop, upon leaſe for the term of his 
eleven years, and that he agreed to pay the yearly rent of th; 
Fol. to Elizabeth, her heirs and aſſigns, for this farm, th 
and he did, from time to time, pay Elizabeth accordingly, thi 
as the ſame became due; and before the expiration of the < 
firſt term, on the 8th of December 1739, Lindop took: 00 


further leaſe of the farm for twenty-one years, at the ſame 
rent, and with the uſual covenants both on the part of the 
leſſor and the leſſee, and paid Elizabeth the rent fo long 25 
| Py , nn BE 
| [ 682 ] Mr. ſolicitor-general for the plaintiff. The queſtion is, 
| Whether this is to be conſidered as land or money? if th 
| latter, then it goes to the plaintiff, the ſiſter of the half blood 
to Elizabeth Bramble. Independant of any election Eliza 
beth may have made, clearly it is money; and if land is di- 
rected by marriage articles to be retuned into money, in this 
court it is to be conſidered as perſonal eſtate. 


in the Time of Lord Chancellor Hardwicke. 


In the caſe of Guidot verſus Guidot, after Trinity Term 
17455 a ſum of money, by articles previous to the marriage, 
was agreed to be laid out in the purchaſe of lands in Great 
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one or the other, according to the rule in equity, that what 
js agreed to be done muſt be conſidered as done, and declared 


that the money ought to be laid out in the purchaſe of lands 
of inheritance, or in church, Sc. ; 


In the preſent caſe, Elizabeth made no election, and there- 
fore at her death it ſtood in equity as it did in the articles, 
and as it was there directed to be turned into perſonal eſtates, 
muſt be conſidered as ſuch. | 


He then cited the caſe of Lingen verſus Sowray, 1 P. Vm. 
172. where, by articles before marriage, the huſband agreed 
to add 700/. to the wife's portion of 700. and the ſecurities 
for this money were agreed to be inveſted in land, and the 
aſt remainder was to the huſband and his heirs; 250/. of the 
money was called in by the huſband, and afterwards placed 
out by him on a different truſt, and declared to be to him, 
his executors and adminiſtrators ; this lord Hardcourt held to 
be an alteration of the nature of it, and that it ſhall be taken 
to be perſonal eſtate, ſince the huſband's declaring the truſt to 
lis executors, ſeems tantamount with his having declared 
that it ſhould not go to, his heir. Here, by the direction of 
the huſband Richard Bramble, after his, and his wife's death, 
the truſtees are to turn it into money to be divided among the 
children of the marriage, and therefore what is agreed to be 
done, muſt be conſidered as done. „ 


The ſecond queſtion is, Whether Elizabeth, the only ſur- 
wing child of the marriage, did any act to declare her elec- 
non it ſhould continue land? It has been inſiſted by the 
Gfendant in the anſwer, that ſhe has done it by letting 
Raymonds farm upon two different leaſes, one for eleven, 
and the other for twenty-one years, and thereby reſerving a 
ack-rent of gol. a year to herſelf, her heirs and aſſigns. There 
8 no colour to ſay ſhe has made an election by this means, 
nd very extraordinary ſhe ſhould make a leaſe whilſt the mo- 


ther was living, who does not appear to have joined ; but 
| ſuppoſing 
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wife for life, and then directs, on the death of the ſurvive 
of huſband and wife, that it ſhould be (notwithſtanding the 


among the children. If t 
execution, according to the letter of them, then clearly the 
land ought to be fold, for wherever it is agreed to be ſold, or 


0 684 


< apply the profits, till fale, for the benefit of all his four 


« premiſes, and apply the money for the benefit of the four 


' Caſts argued and determined 
ſuppoſing it to be a leaſe made after the mother's death, he 
is no fine taken, the value in no reſpect lefiened, nor does thy 
reſervation to her heirs and aſſigns at all hinder the ſale; fo 
if ſhe had ſold it, the purchaſer is her aſſignee, and takes 3; 
ſuch, and therefore as ſhe has done nothing one way or'the 
other, and left it without any act to declare her election, it 
will not alter the nature of it, but continues money according 
to the authorities cited and muſt go to the Plaintiff. 


Mr. Wilbraham of the fame fide. The huſband- who had 
an abſolute power over the two thouſand pounds, orders ir 
to be veſted in lands to the uſe of himſelf for life, and to the 


eſtate in lands for their r into money to be divided 
he articles are to be carried into 


directed to be ſold, this court will look upon it as money, 
The father and mother might apprehend it would be incon- 
venient to let children be tenants in common of land, and 2 
here was a child of a former venter, it might be done with; 
view of giving her a chance of coming in for a ſhare, 


In Doughty ver/aus Bull, 2 P. Vmt. 321. The plan- 
„ tift's, father deviſed lands to the truſtees in fee, in truſt to 


children, and the ſurvivors and ſurvivor of them equally; 
& and on further truſt, that as ſoon as the truſtees ſhall fee 
<« neceflary for the benefit of the children, they ſhould ſell the 


children equally, to be paid at twenty-one, or marriage. 
«© A. the eldeſt of the four children attained twenty-one, 
„ and married, and died without iſſue, inteſtate, leaving 
wife: the court decreed the lands, being in all events de- 
<& viſed to be fold, though the time for ſale was left to the 
executors, was perſonal eſtate, and A. 's widow mult haie 


* a moiety of A,'s ſhare.” 


So that it was determined to be perſonal eſtate, becauſeit 
was fo declared by the perſon who had the original power. 


The queſtion is, Whether any thing has been done by 
Elizabeth Bramble, either in the lifetime of the mother, d 
in her own, to ſhew her election that it ſhould be real eſtate! 
The granting the leaſes in the mother's lifetime ſhews 10 
more than ſhe intended to make the beſt of the land; ſit 
enjoyed the lands for two years after her mother's death, * 
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— 
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tn the Time of Lorl Chancellor Hardwicke. 


\ ſhe had intended to {ell them, could not have done more 


for the advantage of ſelling them, than letting them out on. 


1 rack-rent, and therefore this fact is of no avail to ſhew her 
intention to make it real eſtate, and if ſo, then the articles 
ought to be ſpecifically performed; and the court will not be 
averſe that it ſhould fall into the hands of the plaintiff, a 
ſter-of the half-blood, rather than to the defendant, a re- 
mote relation, who happens to be heir at law, 


Mr. attorney-general council for the defendant. Eliza- 


beth, in 1728, made a leaſe for eleven years, and in 1739, 


for twenty-one years, of this farm, and reſerved a rent of 
rol. a year, payable to her, her heirs and aſſigns, a covenant 
on the part of tenant to pay it to her, her heirs and aſſigns, 
a proviſo if the rent ſhould be in arrear, that ſhe might re- 
enter, and hold to her, her heirs and affigns, and covenants 
likewiſe, on the part of herſelf, her heirs and aſſigns, to per- 
form the ſeveral intents and purpoſes of the leaſe. ; 


The general queſtion is, Whether this is, or is not, to be 
conſidered as perſonal eſtate ? There is no diſpute but Eliza- 


beth had the equitable abſolute property, but ſays, the plain- 
tif, though ſhe enjoyed it as a real eſtate, yet as there is no- 
thing done to ſhew her intention or inclination, it ſhould be 


conſidered as real eſtate, it ought to go according to the 


direction of the articles. It is not natural to ſuppoſe the 
parties to the articles ſhould mean to convert it into perſonal 
eſtate, where it was not at all neceſſary, or of any advan- 
tage to the child, it ſhould be converted into money. 


The moſt material queſtion is, Whether it does not. appear 
on all the circumſtances of the cafe, it was her intention to 
conſider this as her real eitate? and if ſo, the court will not 
alter that merely becauſe the original truſt was to turn it into 
money, and merely too to take it from the heir at law, 


[685] 


Acts, as well as words, will declare the intention, her giving | 


receipts for rents, as the rents of real eſtate, and as ſhe has 
thought proper to receive it from a tenant of real eſtate, ſhe 


does not conſequently receive it as money, but conſiders it 
as her real eſtate. The plaintiff claims it merely as her per- 


ſonal repreſentative, and not under the articles. It is ob- 
jected, the has not applied to the truſtees for poſſeſſion of the 


lands. But what ſhe has done is ſtronger, for the has in 


| Oppoſition to them taken the poſſeſſion. 


Mr. Noel of the fame fide. This court does not con- 


ſider abſolutely money to be laid out in land, as land, or 


land to be turned into money, as money, unleſs it is con- 
ltent with the purpoſes for which the land was intended to 
Vol. III. 4 N 5 be 
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Cafes argued and determined 


be fold ; or, on the other hand, for which the money 1 to 
be inveſted in land. As to the articles themſelves, direaeq 
firſt to be laid out in land, but for the eaſe of their children. 
the contracting parties had it in view to turn it into money, 
Provided no fale be made till one 7 the ſhares Pall becom- 
payable. Therefore, if that caſe did not happen, of its being 
neceſſary to turn the eſtate into money, in order to pay 2 
ſhare that was become due, then they did not intend it 
ſhould be conſidered as perſonal eſtate. . 


In the caſe of Chaloner verſus Butcher, March 8, 17zö, 
at the Rolls, the diſpute was between the repreſentative 
of perſonal eſtate, and an heir at law : money there on 
mortgage agreed to be laid out in land to the huſband 
for life, to the wife for life, and if no iſſue, the ab- 
ſolute diſpoſal in him ; he, after the wife's death without 
iſſue, declared it ſhould be not laid out in land; the court 


held, if the queſtion concerned the right of a third per. 


ſon, the declarations of the huſband ſhould not be read; 


but as it was between his perſonal and real repreſentative, 
they ſhould be read, and determined it upon the declaration | 


only ; there is no pretence in the preſent caſe that Elizabeth 
ever made .any declaration it ſhould be turned into money ; 
and in the caſe of Edwards and The Counteſs of Warwick, 
2 ms. 171. lord Macclesfield faid, in all caſes where it is a 
meaſuring caſt betwixt an executor and an heir, the latter 
ſhall. in equity have the preference. The enjoyment of 


Elizabeth, who had a power over it in that ſpecie, conſider- 


ing it as land, is in itſelf an evidence of her intention, that 
it ſhould not be turned into money. It would be very ex- 


traordinary to ſay, that the heir ſhould be the object in 
reſpect to binding him by the covenants in the leaſes to make 


good the purpoſes and intents thereof, and yet he ſhould 


not be the object as to any benefit under them, but ſhould go 
to her perſonal repreſentative. All the circumſtances put 


together are ſtrong to ſhew the party, who had a power, 


meant it ſhould continue as land. And though the defen- 
dant has been called a diſtant relation, he cannot be conſidered 
in that light, when he is directly in the male line of Richard 
the party to the articles, as he is a grandſon of his brother. 


- Lord Chancellor. This is a queſtion between a perſonal 
repreſentative and an heir at law, and concerning a property 


which at preſent is exiſting as real eſtate, It has been con- 


tended on the fide of the plaintiff, that this which is now 
real eſtate, and ſtanding in truſtees names, is to change its 


nature, and to be conſidered as perſonal eſtate, The gene: 


xe. * n . Fw ERR YT <&H wad os £©AY - „ 


in the Time of Lord Chancellor Hardwicke. - 


rl queſtion is, Whether it is to be conſidered as land or 
money? and. this will depend on two queſtions ; Fir, 
Whether on the nature of the truſt in the articles indepen- 
dent of any election by Elizabeth, it ought to be conſidered 
2s land or money? Secondly, Whether Elizabeth has ſhewn 
any intention it mould be kept as real eſtate? To be ſure, it 
cannot be ſaid to be a clear caſe, but on the face of the 
articles one of the weakeſt in which a perſonal repreſentative 


could come into this court, to turn it into money. 


The truſt under the articles is, © that the eſtate, ſo to be 
(6 purchaſed after the deaths of Richard and Mary, be fold, 
« and the monies ariſing from ſuch ſale divided among all the 


children of the marriage ſhare and ſhare alike, to the ſons at 
« twenty-one, and to the daughters at twenty-one or mar- 


« riage, provided no ſale be made till one of the ſhares be- 
come payable.” | C en, 

It is truly obſerved, that the contracting parties ſuppoſed 
there might be more children than one of this marriage, and 
conſequently more convenient, if ſeveral, to take their por- 


tions as money, for the proviſion being ſmall, it might be 


wanted to ſet them up in trade, &c. Nothing is ſaid of a ſole 
child, but only that it ſhould be divided among the children, 


and by turning it into money might be done with more eaſe ; 


but to have directed a compulſory ſale upon one child, would 
have been a pretty frivolous direction of a parent. The pro- 
vilo is not, till the money ariſing by ſale ſhould become pay- 
able, but until one of the ſhares become payable ; which is 
ftill proceeding as if the whole was not to go to one. And 
the very laſt clauſe is, if all the children ſhall die before any 


portions ſhall become payable ; “ then the eſtate ſhall not be 


« fold ; but after the deceaſe of ſuch children the truſtees and 


their heirs ſhall ſtand ſeiſed of the ſame in truſt for Richard 


„and Mary, and the ſurvivor, and the heirs, executors, 
e adminiſtrators, and aſſigns of ſuch ſurvivor for ever.“ 


So that taking the conſtruction of the declaration of truſt 


together, the contracting parties ſeem to have had in view 


the caſe of ſeveral children ; but the obſervations I bave 
made are not deciſive, becauſe they do not abſolutely deter- 


mine there ſhould be no fale if one child, though they have 
veght ſo far that the caſe in which they directed a ſale has 


not happened, . 


The ſecond queſtion is as to the election of Elizabeth the 
ughter, Whether there be any evidence in the caſe of her 


42 follows 


clecting to keep this as land? It muſt be allowed equity 
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Elizabeth, as 
ſhe was the 
only child of 
the marriage, 
had a right even 


in her mother's this court to compel the truſtees to ſell this reverſion for her 


lifetime to come 
into this court, 
to compel the 
truſtees to ſell 
the reverfion 

in theſe lands 
for her benefit. 


1742, and being reduced to one child, muſt depend entirely 


» Caſes argued and determined 


follows the contracts of parties, in order to preſerve ther 
intent, by carring it into execution, and depends on thi; 
principle, that what has been agreed to be done for valuable 
conſideration is conſidered as done, and holds in every caſe 
except in dower ; and therefore where money is to be lag 
out in land, there the court will make it have the property of 
land ; the ſame rule of lands to be converted into money, 
No election could determine the queſtion as to thoſe claiming 
under the truſt, but as to thoſe auly who claim as volunteers, 


The father Richard Bramble died in 1701, the mother in 


on her acts; ſhe did not die till 1744, and therefore capable 
of judging, as ſhe was turned of 40. She on the mother) 
death entered on the land, and from that time continued in 
poſſeſſion for two years, received the rents, made no application 
to truſtees to fell, nor brought a bill again them to ſel, 
though ſhe had a right to apply to them to ſell, and, as fy 
que truft, might have contracted for felling, and bound the 
truſtees. But there is ſtill ſomething more in the caſe; ſhe 
made a leaſe in 1729 of the lands, reſerving a rent to her and 
Ber heirs, and likewiſe in 1739, with the fame reſervation, 
This hath been inſiſted to be a further act to ſhew the ap. 
proved of its continuing as land. It was objected, the leaſes 
were made in the lifetime of the mother, who had her life in 2 
the eſtate ; but the queſtion is not, whether ſhe had a right to = 
leaſe it out, but whether this does not amount to an approba. ſa 
tion of its continuing as real eftate, | a 


_ Had ſhe any right to make an election at twenty-one after b 
the death of the father, as ſhe was the only child of the mar- 
riage? I am of opinion that ſhe had a right to elect even 
during the mother's life, and that ſhe might have come into 


benefit, even in the mother's lifetime; and though ſhe had 
this right, yet inſtead of doing this ſhe makes leaſes of the 
lands, reſerving rent to her, her heirs and afſigns. Can 
there be a ſtronger evidence to ſhew her intention to continue 
it as real eftate, than than that ſhe had bound her heirs to 
make good this leaſe ? as 


It has been faid, the truſtees in point of law bad a right to 
receive the rents, and to be ſure they had; and yet the enters 
againſt the poſſeſſion, and grants leaſes of the lands ; and t 
was à very material. obſervation of the defendant's council 
with regard to the heir's being liable to an action on the part 
of the leſſee, The cafe of Lipgen verſus Sowray in one 7 


in the Time of Lord Chancellor Huſſtwicke. 


of it is rather for the defendant, for “ the articles (ſaid lord 
« Harcourt) have m equity changed the nature of the money, 
« and turned it as it were into land; and therefore, as to ſo 
& much of the 1400. as is ſubſiſting upon the ſecurities on 
« which it was originally placed, or on any other ſecurities 


« gwhere no new truſts have been declared, it ought to be con- 
« ſidered as real eſtate. 


653 


This court, if one may uſe the expreſſion in a court of | 689 ] 
juſtice, rather leans to an heir at law. | This court ra. 


| ther leans to an 
But what uſe does lord Harcourt make of the words Exe- beir at law. 
eutors and adminiſtrators in that cafe ? why, ſays he, as 

4 to the 2504. of the 14007. which was called in by the huf- 

« band, and afterwards placed out on ſecurities on a diffe- 

« rent truſt, that ſhall be taken to be perſonal eſtate ; for 

« placing it out thus, I take to be an alteration of the nature 

« of it, ſince the huſband's declaring the truſt to his execu- 

« tors and admin:ſtrators, ſeems tantamount with his having 
declared that it ſhould not go to his heir.“ 


See how far that goes in the preſent caſe : the huſband there 
could not do otherwiſe than declare the truſt to his executors _ 


| and adminiſtrators, and yet the court held that it ſhould not 
zo to his heir.“ IM 
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Here Elizabeth reſerved to her, her heirs and aſſigns, and Lord Macclef- 
laid by the plaintiff's council ſhe could not do otherwiſe ; field ſaid . 8 A 
and very true ſhe could not; and yet, though ſhe could not re- Þ* '% je ng 1 
ſerve atherwiſe, there is equal reaſon in the preſent caſe to the turn of the 1 
hold it as her intent it ſhould go to her heir, as in Lingen 1 
verſus Sowray, to the executors; and this will be ſüfficient“ e wer. 
to determine the queſtion as between the repreſentative of 

the perſonal eſtate and the heir, and it was truly ſaid by lord 

Macclesfield it has been the rule of the court to give the tura 

of the ſcale in fayour of the heir. 7 


And therefore as I find it land, and the abſolute proprietor 
took it as land, and did acts to ſhew ſhe intended it ſhould 
be conſidered as real eſtate, I ſhall conſider it as ſuch ; and 

therefore the bill muſt be diſmiſſed, but without coſts. 
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Cooke verſus Gwyn and Wight and others, the ſe. 
cCond Seal, Michaelmas Term 1748. 


T HE bill was brought againſt the defendant Gwyn for The coun ei 
1 a forecloſure, and againſt the defendant Wight for a not determine 
ſcovery of his incumbrance on the mortgaged premiſes, and gn n 5 


ſummary way 
OT upon motion, 


C411 239. 


654 2 Caſes argued and determined 
that have been for delivery of a moiety of the eſtate in poſſeſſion of the de. 
eee Wight to the plaintiff. | 


tween parties, | 
A Mr. Wight by his anſwer inſiſted on a prior incumbrang 
made his re · upon Gwyn's eſtate, and claimed to be tenant by the cur. 
port. teſy of the whole eſtate; and that his ſon had the fee of f 

under an old ſettlement. | | 


At the hearing of the cauſe, lord chancellor decreed thy 

N Gwyn ſhould redeem or ſtand forecloſed, and that the con- 

＋ 6 ſideration of the matters in queſtion, between the plaintiff and oe 

L 690 ] the defendant Wight, ſhould be reſerved till after the mate; Wl i 
had made his report in relation to Gwyn. | 


The maſter reported the defendant Gwyn had not re- 
deemed the plaintiff by the time limited, and that report wi 
confirmed, 


The plaintiff, inſtead of ſetting down the cauſe upon the 
equity reſerved between him and the defendant Wight, ap- 
plies now by motion for the delivery of the poſſeſſion of the 

moiety in mortgage to him. | 


Lord Chancellor. The court, where they have at the 

hearing of a cauſe reſerved any of the matters in queſtion be- 
_ tween the parties, till after the maſter had made his report, 
will not determine thoſe matters in a ſummary way upon mo- 

tion, but the plaintiff ſhould have ſet it down in the ordinary 
_ courſe upon the equity reſerved. 


2 recriver may Tf the plaintiff had indeed moved for a receiver, and had 
motion, not. laid a proper caſe before the court for that purpoſe, I would 


withſtanding have granted the motion notwithſtanding the reſer vation un- 


the retervaion der the decree; becauſe this would have been a mere provi- 
of all matters | 


under the de- fional order, and would not have affected the queſtion be- 

cree, for thisis tween the parties, | 

2 mere provi- | | | | 

fonal order: 1 2 | | | 
Caen 266 Anonymous. Michaelmas Term, Nov. 10, 1748. 


Nn defendant '\ FF R. Wilbrahaham moved that a bill of revivor might be 
ing a priſoner 


in York gaol, taken pro confeſſo againſt a defendant, a priſoner in 
and the demand Vork gaol for want of an appearance, without the expence of 
. removing him by habeas corpus to the Fleet and bringing him 


_ the.expence of into court, as the demand againſt him by the bill was ft 
removing him trifling that it would not bear the charge of the journey 


dy habeas cor- | 
pus to the Fleet, from York. 


wwas moved, Wo | | | | 
to fave this expence, that for want of appearance the bill might be taken pro confeſſo; the court 
Fetuicd to do it in this ſummary way. | 5 | 88 . | To F 


| 


in the Time of Lord Chancellor Hardwicke. 659 


Lord Chancellor ſaid, he could do nothing in this ſum- Aſter the 28 


mary way, but the plaintiff mult proceed in the uſual method eee 


pointed out by the 5th of the preſent King, c. 25. the act equiy effeQual 
« for making proceſs in courts of equity effectual againſt per- 284inſt perions 


a ho abſ; 
« ſons who abſcond and cannot be ſerved therewith, or who he wv 25 


( refuſe to appear;“ and though for ſome time after making doubt whether | 


this act there was a doubt whether it extended to bills of re- it extended to 
a . - bills of review, 
vivor, where defendants refuſed to appear to ſuch bill, yet it but it is now 


is ſettled now that it does; and therefore you mult upon this (ettled that it 
occaſion have recourſe to the ordinary remedy, and his lord- does, and there · 


. , fore the p in- 
ſhip denied the motion. tn 


recourſe to the 
ordinary remedy- 


Biſhop verſes Church and others, Dec. 8, 1748. [ 691 J 
A MOTION was made for an injunction upon the 3 
following caſe: the plaintiff was the reſiduary legatee, legatee, and 


and ſurviving executrix of her huſband, to whom Church 8 


and one Owen had given a joint bond for payment of a ſum huſband, to 
of money: Church one of the obligors died, and the plain- whom C. and 


« - N : a pe : h 0 
if was indebted upon her own private account to Owen who e e 


was become a bankrupt. | | died, and the 

| 5 „ Fas BE plaintiff was in- 
dehted on her own private account to O. who is a bankrupt ; the bill brought againſt his aſſig- 
nes for an'injunCtion, and to ſet- off what was due to her as executrix againſt the debt from her- 
ſelf to the bankrupt. Injunction denied: for as ſuch a ſet-off could not be done at law, there 
1s no inflance of its being allowed here; for the debts are due in different rights, and 2 Geo. 2. 
does not compichend it. | 1 „ 


4 


The plaintiff's bill therefore was brought againſt his aſſig- 
nees for an injunction, and to ſet off what was due to-her as 
executrix, &c, againſt the debt due from herſelf to the 
bankrupt, | | - | 


Lord Chancellor denied the injunction; and as to the ſet- 
off, ſaid, that it was admitted this could not be done at law, 
nor did he know of any like inſtance here: the debts are due 
in different rights: the act of parliament of 2 Geo. 2. c. 22. 
{#. 13. does not comprehend this caſe ; nor is it within 5 
be. 2. for preventing the committing of frauds by bankrupts, 
for here was no mutual credit between the parties, and this 
matter had been determined the 2d of April ex parte. 


If this court was to go into inquiries of this ſort, an account 
mult be taken of the teſtator's whole eſtate, till it was ſeen if 
mere was a ſurplus, ſo as thereout to make a ſet-. 


whether executors can take a reſidue, which might draw on 
* 5 ps infinite 


Another conſequence would ariſe; it is often doubtful ö | 1 3 
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proper to receive rent, and then brings an ejectment, and recovers at law for want of the uſual 


2 


655 | | Caſes argued and determined 
infinite expence if it ſhould be allowed of in the like in 
ſtances. e f 


Cazx 263. Anonymous. Hilary Term, Jan. 24, 1748. 


A defendant BOUT five years ago a bill was brought by ſeverg! 
ar arty perſons claiming to be heirs at law to the duke of Buck. 
flance, and that ingh am; the defendants likewiſe inſiſted on being heirs x 
is after a decree law, and iſſues were directed to try it, the plaintiffs were ng 


3 be · found to be heirs at law, but the defendants only, who hay 


dered as an ac- (iN 


tor ; for till the account is taken it is not known on which ſide the balance lies, 


= to 
{ 692 ] The plaintiffs now move to adjourn the cauſe till the 
repreſentatives of ſome of the parties are brought befor: Will. 
| the court. =: 
Lord Chancellor ſaid, a defendant cannot revive but in WM.” 
one inſtance, and that is after adecree to account, becauſe in that 
caſe a defendant is conſidered as an actor; for until the ac. WW i: 
count 1s taken it is not known on which ſide the balance lies; p 
but even in a bill brought for an account, till the cauſe is WM 
heard, if diere is an abatement, the defendants cannot revive; Wil : 
and therefore it is the plaintiffs only, who ought to ſee there þ 
are proper parties; and if they have in this caſe neglected to 5 
do it, and ſhould be defective in this particular when the e 
cauſe comes on again, I ſhall not let it ſtand over upon paying Wl. x 
only the coſts of the day, which is the uſual method, but q 
{hall diſmiſs their bill out of court with coſts to be taxed. q 
C 263. Stiles verſus Cowper, March 8, 1748. 
— I. C. lets a IN 1700 fir John Cowper, the father of the defendant, who 
uilding leaſe. 5 | "th : : | 
- of fixtyrone was intitled to an undivided moiety of houſes with M. 7 
years of a houſe Henley in Portugal Row, Lincoln's Inn Fields, and by a a 
Fed w. private act of parliament empowered to make a partition, and Wl . 
who aſſigns to let out his moiety on a building leaſe for ſixty-one yeats , 
over the leaſe to made a leaſe of part thereof for ſixty-one years to Mr. Wald, 
_ Le hag reciting therein the power given to him by the act of patlus 
of the term. He ment of leaſing, and a liberty to the leſſee to quit after tit | 
rebuilds | Van | op | 
mr oy ivy _ firſt twenty years on giving proper notice. 11 1 | 
out 5000. for that purpoſe, and pays the reſerved rent of 4ol. to fir J. C. till he died. On hv 
death the defendant” became intitled as firſt remainder-man in tail: for ſix years he thougit . 


covenants in the building leaſe. The plaintiff brought his bill for an injunction, and to be qu. 
eted in poſſeſſion, A new leaſe ditected to be executed with proper covenants, and the plain 


© hold the premiſes for the remainder of the term, 


5 : 
e< 7 2 1 4 
- f : . 
5 
„ K . 1 


in the Time of Lord Chancellor Hardwicke. 


Mr. Ward, ſome time before 1716, aſſigns over the leaſe 
o Haſkins Stiles for the remainder of the term, who in the 
year 1716 rebuilds the houſe, and lays out above 5000!. for 
this purpoſe, and conſtantly pays the rent reſerved under the 
leaſe of 407. per annum to fir John Cowper till 1729, when 


ral WW the leſſor died, who was only tenant for life; and on his 
- (eath the defendant, his eldeſt ſon, became intitled to it as 
me firſt remainder-man in tail. | | 
From the year 1729 to 1735 the defendant thought pro- 
'_ r to. receive the rent from Mr. Stiles, and during that 


time the tenant, at his own expence, built new offices. 

It appeared to the court, upon reading the leaſe, that the 
covenants uſual in building leaſes were not inſerted here. 

The defendant after this acquieſcence, and receiving the 
rent, brings an ejectment againſt the plaintiff for the poſ- 
ſeſon, as deviſee of Mr, Stiles, and recovers at law for 
yant of the aforeſaid covenants, | 

The plaintiff brings his bull here for an injunction to Fay 
the defendant's proceedings at law, and to be quieted in the 
poſſeſſion of the houſe, under the leaſe and aſſignment. 

Lord. Chancellor. Though the acceptance of rent under 
aleaſe by iſſue in tail, will bind them, where they claim 
fer formam doni from the leffor, yet this alone will not 
bind the remainder-man in tail who claims the leaſehold 
eſtate by purchaſe, but is a circumſtance however in favour of 
the leſſee ; and when the remainder- man lies by, and ſuffers 
the leſſee or aſſignee to rebuild, and does not by his anſwer 
deny that he had notice of it, all theſe circumſtances to- 
gether will bind him from controverting the leaſe afterwards. 


+ But the defendant's council alledging, if the houſe ſhould 
be burnt down, the plaintiff, by the leaſe, is expreſsly ex- 


[ 693 J 


empted from rebuilding, and might, the next day after ſuch 
accident of fire, give notice to quit; his lordſhip directed a 
new leaſe to be executed with the proper and uſual cove- 


nants, for the reſidue of the term. 


plaintiff to hold and enjoy the premiſes in queſtion quietly 
tor the reſidue of the term in the leaſe, againſt the defen- 
Gant, but no coſts to be paid on either fide. 


Hume and his Wife verſus Edwards and his Wife, 
| May 24, 1749. 5 


HIS cauſe came before the court on petition, and a A deviſes of is 


J queſtion aroſe, Whether upon a deficiency of a teſtator's 
Alſets to pay all the legacies, a deviſee of an annuity for life, 


And upon executing ſuch leaſe, his lordſhip decreed the 


i C A ; 2 264. 


annuity for like 
charged on the 
perſonal eſtste, 
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63 „ Caſes argued and determined 


a deficiency of charged on the teſtator's perſonal eſtate, ſhould abate in pra 
aſſets, nal! : j hether he ſh ; 
abate in pro- Portion with other legatees, or whether he ſhall be cong. 
portion with dered as a ſpecific legatee, and conſequently not liable to abat 


the other lega- with general legatees f 


tees; determin- 


ed on the au- 7 "Tel N 
therks af Hat. Lord Chancellor ſaid, he believed there was a caſe where 


ton verſus Med: ſuch a deviſee of an annuity was looked upon as a ſpecific 
licot, before fir one; and determined, therefore, he ſhould not abate, but 
Joſeph Jekyl. directed the petition to ſtand over, that he might look for thi 

: caſe. SY | | A 


694 On the 27th of May 1749, his lordſhip ſaid, the eite 
[ 69 of Halton executor of General Pepper verſus Medlicot, was 
an authority in point, that an annuitant for life on the 


j perſonal eſtate muſt abate in proportion with other legatees, WW fe 
1 and is not to be conſidered as a ſpecific legacy. ä ner 
General Pepper by his will gives A. 140l. out of his yer. 
ſonal eſtate, to purchaſe her an annuity of 20/7. a year for WM fy: 
her life, if ſhe continued in his ſervice, and if that ſhould WM 
not be ſufficient, his executor had directions to advance her ee 
a further ſum to purchaſe this annuity, 2 
| | Upon a deficiency of aſſets, it was inſiſted A. ſhould 
= | abate in proportion with the other legatees ; fir Joſeph Jekyl 
1 5 was of that opinion, and ordered ſhe ſhould abate upon the , 
N whole ſum of 1401. 85 = f e. 
His lordſhip, on the authority of this caſe, ordered the ü 
- annuitant here ſhould abate in proportion with the legatees, z 
3 May 26, 1 749, the firſt Day of Trinity Term. | 
A plaintiff, M. ſolicitor- general moved to diſeharge an order obtained , 
- where the in- 1 by the plaintiff from the maſter of the Rolls upon 
junction has this caſe. 5 
been diſſol | | . 
eee - The bill was brought for an injunction, and on the de- 
Want of ſhew- fendant's praying a dedimus, to take his anſwer in the coun- 
ing caule, can- try, it was granted of courſe : on the coming in of the an- 


— oy pow 2 7 ſwer, the defendant moved to diſſolve the inſunction, unleſ 
and the defen- . cauſe, and the plaintiff ſhewing no cauſe, the injunction was 
dnt'sobtaining diſſolved. : | | | 


a dedimus to 


_ ae Tue plaintiff afterwards amends his bill, and on the de- 
An inzunction, fendant's praying a dedimus to take his anſwer to the ameni- 
but on the en-, ed bill, moves again for an injunction before the maſter of 
: 3 the Rolls, who was of opinion, he was intitled to it, and 
move for en made an order accordingly. | 
in junction on | | 


the merits. FEA: = _ | Tis 


in the Time of Lord Chancellor Hardwicke. 659 


The motion was now to diſcharge the maſter of the Rolls's 
arder for irregularity. 1 ; 


WW Lord Chancellor. I am of opinion it ought to be diſ- 
charged for irregularity. When an injunction has been diſ- 
lyed upon the merits, or for want of the plaintiff's ſhew- 
ing cauſe why the injunction ſhould not be diſſolved on the | 
defendant's order uiſi, he cannot by amending his bill, and 
the defendant's obtaining a dedimus to take his anſwer to the [ 695 ] 
amended bill, move for an injunction ; for if he could, he 

| might amend his bill fotjes guoties, and by that means keep 
up the injunction againſt the defendant ix infinitum; but if 
on coming in of the defendant's anſwer to the amended bill, 
he thinks there are ſufficient grounds ariſing out of the an- 
yer to ſupport an injunction, he may move for it upon the 
merits. | ZE OT e 


But an injunction granted on a dedimus, to take an an- 
ner to an amended bill, is contrary to the rule and practice 
o the court, and therefore let the maſter of the Rolls's or- 


der be diſcharged. 4 
Can verſus Read, June I; 1749, Trinity Term. Cari a66;: 


| HE motion in this cauſe was for an injunction on ai A debtor to a , 
| offer to pay the money into court, for which the de- benkrupt's ef. 
. . Hg N tate, paying the 
kndant's action at law is brought. 


debt to one 

FS | e | Mo aſſignee, is not 

7 | a diſcharge, he ſhould have taken a receipt likewiſe from the co-aſſignee, 
Otherwiſe as to an executor, becauſe they have each a power over the teſtator's whole eltate, 

ud conſidered as diſtin perſons, | den 


Lord chancellor, in giving his reaſons for continuing the 
; WH njunftion, faid, he never knew any determination that a 
WH &btor to a bankrupt's eſtate, paying the debt to one aſſignee, 
ad taking his receipt, would be a diſcharge ; but if the aſ- 
lenee did not bring this ſum to account, and was inſol- 
gent, he doubted whether the debtor to the bankrupt's eſtate 
would not be liable to pay it over again; for though pay- 
bent to one executor is good, becauſe they have each a 
boxer over the whole eſtate of the teſtator, and conſidered 
L diſtinct perſons, yet aſſignees of bankrupts are in the na- 
ture of truſtees, and unleſs the debtor to bankrupt's eſtate had 
uten a receipt from the co- aſſignee, it is not an abſolute 
"WH icharge, 1 ys 


Ho T Hearle 
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wicke ſaid, 


: 3 N ſhall be taken by her in or towards ſatisfaction of the 8000. 


the diſpoſition deviſed to her by the will of her mother, and that the plan- 
in this caſe h bg | 40 
attempted to value of the ſettled eſtates. 


make, could not 
take place, 


4 
: 
k 
1 


660 1 Caſes argued and determined ' 

cs 245. Hearle verſus Greenbank, and Andrew and Others, 
aſſignees of the eſtate and effects of Winſmon 
a Bankrupt, verſus Greenbank, Hearle and other, 


May 30, 1749. 

Lord Hard- HE end of the original bill was, that William Worth 
id, Will, and the will or diſpoſition made by Mary Win, 
ET: more, in virtue thereof, s may be confirmed and eſtabliſhed by 
ther in a court A decree of this court, and that Greenhank, Oc. may be 
of law or equity compelled to execute the truſts e will, and 


where it has 


been held, a account with the plaintiffs for the real and perſonal eſtate 
power over real William Worth and Mary Winſmore deceaſed, and that 
eſtate executed the defendant Mary none: the daughter of the teſtatry 

{ 696 } Mary, makes out her title to all or any part of her late mo- 
od, and de. ther's freehold, copyhold, or leaſehold eſtates, that then f 
clared as he may either convey her right therein to the plaintiffs, or elt, 
could find none that fo far as the value of the eftate ſhall extend, the fant 


Mrs. Winimore tiffs may be decreed an equivalent for the 8000l. to th; 


The end of the croſs bill was, that the defendant Creen: 
bank may account with the plaintiffs for the perſonal eſtates 0 
Dorothy Price and William Worth, and for the rents and 
profits of ſuch part of their freehold, copyhold and leaſehold 
eſtates, as ſhall appear to belong to the plaintiffs, and delive 
the poſſeſſion of the ſaid freeholds, copyholds and leaſcholds 
to the plaintiffs, and that all other neceſſary parties may 
Jon in conveying and ſurrendering the ſame to the plain, 
tiffs, or as they ſhall direct. | 
William Winſmore, who was a tradeſman in Worceſter 
in March 1739, intermarried with Mary Worth, the on 
child and heir of doctor William Worth, archdeacon d 
Worceſter, who was very rich, without the knowledge d 
conſent of her father, Mr. Winſmore being at that tim 
upwards of forty years of age, and ſhe not quite ſixteen. 
The marriage was kept fecret for many months, and wit 
it broke out, doctor Worth was at firſt greatly enraged at 
but Winſmore pretending that if the doctor would let hint 
have 1400l. part of 3cool. his wife's portion, independan 
of her father, he would make a ſuitable ſettlement ; doc 
Worth did accordingly pay the ſum to him, and, in appeal 
"ance, was reconciled to him; but doctor Worth diſcover 
ſoon after a fraud intended on him by W Fo 
| -ttlemedl 


e 


in the Time of Lord Chancellor Hardwicke. 
ſettlement made, ſhewed an utter averſion to him, and would 
never be reconciled to him afterwards, 
Winſmore being in inſolvent circumſtances, 4 commiſſion 
of bankruptcy iſſued againſt him, the 34 of March 1740, 
and Johnſon and others were choſen aſſignees. 


On the 2d of June 1741, his wife was brought to bed of 


a daughter, the defendant Mary Winſmore; and afterwards 
Mr. Winſmore proving an unkind huſband, ſhe withdrew 
from him in December 1741, under the influence and per- 


ſuaſion of her father, who on thoſe terms became reconciled 


to her. . 

In Auguſt 1742 doctor Worth died, but before his death 
he made his will, dated the 5th of the ſame Auguſt, and 
and thereby deviſed “ all his freehold, copyhold, and real 
5 eſtates, whatſoever and whereſoever, and all his leaſehold 
c eftate to Wood and Greenbank, their heirs, executors, 


66! 
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“ adminiſtrators and aſſigns, upon truſt that they ſhould 


bc apply the rents, iſſues and profits thereof, to and for the 
& ſole and ſeparate uſe of his daughter Mary, wife of Mil- 
»* liam Winſmore, during her life, and at her diſpoſal, and 
« not to be ſubject to the debts, power or controul of her ſaid 
& huſband, but that her receipt, notwithſtanding her cover- 
« ture, ſhould be effeftual for the ſame, and upon further 


* truft that they ſhould permit and ſuffer his ſaid daughter, 


* by any deed or writing to be by her executed, in the preſence 
„F three or more credibie witneſſes, (notwith/landing her 


« coverture) to give, deviſe and bequeath all his ſaid freehold, 


* copyhold and leaſehold eftates, to ſuch perſon and perſons as 
* his ſaid daughter ſhould think fit, ſhe having a particular 
* regard to his poor relations in Cornwall.” 2 
All the reſt and reſidue of his goods, chattels, and per- 
„ ſonal eſtate, after payment of his debts, legacies and 
“ funeral expences, he gave to Wood and Greenbank, in 


'« truſt for his daughter, and for her ſeparate uſe and diſpoſal, 


* and not ſubjett to the debts, power or controul of her hu 


band; and of his will appointed Wood and Greebank 


PXECUTOY'S. 


On the 24th of December 1742, Mrs. Winſmore died at 


Ryegate, in Surry, where ſhe had, ever fince her leaving her 


huſband as aforeſaid, lived feparate, but before her death, 
the, in purſuance of the power given to her by herfather's will, 
did on the 16th of October 1742, duly execute her power of 
appointment and diſpoſition delegated to her by her father's will, 


over his whole real and perſonal eſtate, by a writing ſigned 


and ſealed in the preſence of three witneſſes, and in the form 


'of her lait will and teſtament, © whereby ſhe gave and be- 


„ queathed 
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1 ©», Cafes argued and determined +. 


de queathed to her daughter Mary Winſmore 1001. a year, 
until the age of ten years, my after the further ſum ot 
_ *© Fol. a year till ſhe attains the age of twenty-one ; the fail 
c ſums be applied by her executors for the education and ain. 
© tenance of her ſaid daughter according to their diſcretion e 
dhe alſo gave and deviſed * to her ſaid daughter 80007. 70 B. 
paid her when ſhe ſhall attain the age of twenty-one year,, 
© but if her ſaid daughter ſhould die before the ſaid age, 
« without iſſue living at her death, then ſhe bequeathed the ſaid 
* 8000. to her couſins Henry Worth, eſquire, and Francis 
„ Hearle, efquire, to be equally divided between them: and 
ce after giving ſeveral other legacies, charges all her real and 
<< perſonal eſtate which ſhe was intitled unto by virtue of her 
<« father's will, with the payment thereof, and appointed 
“ Greenbank, &c. joint executors, guardians and truſtees 
< to her daughter till twenty-one ; and all the reſt, reſidue 
“ and remainder of her real and perſonal eſtate, which ſhe 
Re * was intitled unto, or intereſted in, ſhe gave and deviſed ty 
. 698 ] * the plaintiffs, their heirs, executors and adminiſtrators, 
for ever, as tenants in common, and not as juint-tenants.” 


William Winſmore's certificate was allowed in September 
1742, and the aſſignment of the wife's eſtate from the com- 
miſſioners to the aſſignees was in June 1744. 5 


Mr. attorney- general for the plaintiffs, made this queſtion, 
Whether Mrs. Winſmore, under the ſanction and authority 
given her by her father's will, could diſpoſe of the real eſtate, 
as ſhe has done by her will, notwithſtanding her infancy. 
There was no intention of doctor Worth's appears to poſt- 
pone the time for his daughter's diſpoſing of his real eſtate 
any more than his perſonal. She recites the power, but it s 
objected, that being an infant, ſhe is incapable of making 
any alienation of her real eſtate. It is admitted on the other 
fide, that as a feme covert, ſhe might diſpoſe of real eſtate, 
though not properly by a will, yet by an inſtrument in the 
nature of a will, e 


A perſon, may clearly by a power enable one to do an act, 
who is in herſelf incapable of doing it: if a feme covert 
makes a leaſe, it is abſolutely void, but if an infant makes a 
leaſe, it is not abſolutely void, for he may confirm it when 
of age; an infant likewiſe may preſent to a church, ſo that 
they may do ſeveral things where they may be enabled by 
authority, though they cannot do it merely of themſelves. 


For this purpoſe, Cre. Jor fol. 80. was cited, and Cv. 
Lit, fol. 45. b. an infant ſeiſed of land holden in ſocage, 
| | i 


in the Time of Lord Chancellor Hardwicke. 
may by cuſtom make a ſeaſe at the age of fifteen years, and 


ſhall bind him, which leaſe was voidable at common law. 
The year book of the 37 .'6.:fol. 5. Placito . is to the 


ſame effect; and in Cro. £/:z. 652. it is laid down that an 
infant may do by cuſtom, what he could not otherwiſe b 
law, Noy's Rep. fol. 41. that a grant of a copyhold by an 


infant is good: What is it gives him a capacity? The 


law conſiders the cuſtom of the place as enabling him to do 
an act, which he could not otherwiſe have done. | 


To apply theſe cafes, the whole eſtate here is given to 


truſtees, to permit her to receive rents during life; Can it be 
denied, that ſhe could have applied the rents as ſhe thought 


ft? Now this ſhe could not have done by law, and yet the 


certainly might by this delegated power. 


There is no caſe where there has been a determination in 
point, and therefore mult be governed by the reaſon of the 


Lord chancellor ſtopped the plaintiffs council, and men- 


tioned the following one in Moore 512. where it is ſaid b 
Sir Francis Moore arguendo, that where cuſtom allows an in- 


- fant to make a 2 at fifteen years of age, if be makes a 


feaffment to the uſes which he ſhall appoint by his will, if he 
makes a will, that which is void as being his lajl will, be- 


C 699 1 


.cauſe be is an infant, yet Mall ſerve to declare the uſe of tbe 


feffment. 


- The council for the plaintiffs inſiſted this was no authority, 


but only arguends; and as the diſpoſition under the will of 


Mrs. Winſmore aroſe from the appointment, if taken other- 
wiſe would clearly overturn the intention of doctor Worth, 
and therefore hope the court will think ſhe had a proper power 
| to diſpoſe of the real eſtate. 1 8 


The next queſtion is, Whether the daughter of Mrs. 
Winſmore muſt not accept of the 8000). that is given her 


under her mother's will, according to the terms of the will, 


or if ſhe claims contrary to it, renounce the will I foto. 


Nothing is a more known rule in this court, than where 


a perſon will take benefit by a will, he is not to contradict or 


contravene the will, where it is not for his advantage, and 
therefore ſhe muſt take according to the intention of the 
teſtatrix, and cannot claim the eſtates deviſed away from her. 


+ The next queſtion is, Whether the ſurplus intereſt ſhall 


zecumulate till the daughter of Mrs. Winſmore is of age, 
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664 - -* Coſes arpued and determined + 
or ſink into the reſidue for the benefit of the reſiduary tg 
gatee. 


The appointing a particular maintenance of different ſum 


at different Pon, ſhews clearly her intention the ſurplus 
intereſt ſhould not accumulate, ? 


As to the ſum of 14001. Whether this is not in part pay. 

ment by doctor Worth of Mrs. Winſmore's legacy from a 

Lew, collateral relation Mrs. Price, or whether it is a bounty from 
the father? I apprehend it to be ſo clearly in part payment of 

Mrs. Price's legacy, that the other is too forced a coniſtruction 

to have any weight. 


As to Mr. Winſmore, the huſband's being tenant by the 

RO? courteſy, though this court has conſtrued a huſband to he 
[ 700 ] tenant by the courteſy of a truſt, yet that does not extend b 
rr as to make him tenant by the courteſy, where it is a tru 
created by a teſtator clearly with an intention to exclude the 
huſband ; in ſupport of this he cited Sandys verſus Dixwel, 
before lord Hardwicke, December 8, 1738. (Tr. Ath. 60;,) 


Mr. Evans of the ſame fide argued, that an infant may 
appoint a guardian by deed, and by the law has a power of 
alienating property : and in the caſe of Arlington verſus Sir 
Walter Cavalry in 1732, the infant then but one year old, 

conveyed by deed under hand and ſeal, and held to be good, 
The cuftom of gavelkind empowers an infant to diſpoſe of 
real eſtate at the age of fifteen, 1 VO RY 


Mr. Huſſey of the fame ſide argued, that Mrs. Winſmore 
took no more than an eſtate for life, with a power or diſpoli- 
| tion to diſpoſe of the fe. e 


He cited 3 Leon. 51. to ſupport this diſtinction, that where 
an eſtate is firſt given for life, a power to diſpoſe as the deviſe 
for life ſhall think fit, does not make the eſtate for life merge, 

but is ſtill ſubſiſting, and the latter is conſidered only as 1 
power, and not an expreſs deviſe in fee. Vide Tomlinſon 
verſus Dighton, 1 P. Wms. 149. = 


An infant or feme covert may deliver ſeiſin, becauſe one 
cannot prejudice himſelf, nor the other her huſband: for the 
fame reaſon he may preſent to an advowſon, becauſe he docs 
not prejudice himſelf, as he is not intitled to the profits: fo 
the ſame reaſon he may grant copyholds ; and this principk 
ſeems to be the teſt on which all theſe caſes are tried. 
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Mlfr. Noel to this point ſaid, an infant may be vouched i 
a common recovery, and alſo bound by aid prayer.. 
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in the Tinie of Ford Chancellor Hardwicke. 
Mr. Wilbraham for the aſſignees under the commiſſion 
of bankruptcy againſt Winſmore. That there is ſuch 
an intereſt in Mrs. Winſmore under doctor Worth's 011, 
as muſt make her huſband tenant by the courteſy. He ad- 


nitted that doctor Worth intended to veſt his eſtate in 
truſtees for the ſole and ſeparate uſe of Wis danghter ; that 


the direction is to pay to her the rents and profits of his 


real eſtate during her life, and that they ſhall by any deed; 
ye. ſuffer his daughter to diſpoſe of all his freehold, &c: 
But then he inſiſted, that truſts are to be governed as near 
as may be by the ſame rules as uſes were at common law ; 
and ſo much as is not diſpoſed of reſults back to the grantor, 
and that the truſt 1s a deſcendible intereſt, and will paſs in the 
ſame manner as in the caſe of a legal eſtate. He alſo in- 


fited, when this equitable intereſt was given to receive the 


rents and profits for her life, the whole reſidue of the intereſt 
in the fee devolved upon her; for if the remaining part of 
the equitable intereſt was not in abeyance, then it was in 


Doctor Worth, and conſequently deſcended upon his heir. 


The teſtator directs, that the very act of deviſing and giving 


ſhould be the act of the daughter, and therefore is not a mere: 


execution of a power, but the very gift of the daughter her- 


elf, and ſhe is the complete owner of the fee-fimple of the 
truſt. A power 1s given to this lady to diſpoſe of it in her 


lifetime, and not barely to take effect after her death; if ſo, 


then ſhe had ſuch a power as gave her the total intereſt, and 


might have deſcended to her daughter ; for there was no 
other way of the daughter's taking it, becauſe the mother 


took it by deſcent from her father, and the daughtet as de- 


riving from the mother. 


The next queſtion is, Whether Mrs. Winſmore took 
ſuch an intereſt as ſhe could diſpoſe of in her fituation, 


Maney? It is admitted to be the law in gavelkind, that an 


infant of fifteen may make a feoffment of land, but then it 
mult be very particular, for it muſt be for money, arid a con- 


deration of five ſhillings would not be ſufficient. In the 


ale of. copyholds mentioned, that is in the caſe of an infant 
lord, and is merely for the intereſt and advantage of tlie copy- 


holder, and the infant is only izffrumental, and it is always 


thi Dominus conceſſit. In general, I do not know any in- 


ſtance where infants have been allowed to execute theſe fort 
of powers, which will affect the intereſt ; and the preſent is 


| 1 power coupled with an intereſt, and requires as much 


[ability of mind to execute as a feoffment. The reg ſon why 


the law of moſt countries fixes it to a certain period of age 


when 
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account of her tender years, being little more than a year old. 


Caſes argued and delerniined | 


when a perſon ſhall have power to diſpoſe, is, that it would 
otherwiſe be liable to perpetual controverſy in particular 
cafes, whether the perſon has capacity or diſcretion to diſpoſe 
or not. | | 7:5 


F 


It is ſaid, whenever a power is executed it becomes T part 
of the original deed or will under which the power is given 
This ſeems to be abſurd, becauſe they cannot circumſcribe it 
by any rule but real diſcretion, and it would be more con. 
venient to adhere to the general rule of law, that infants can. 
not diſpole of real eſtate til] twenty-one, or they may as wel] 
ſay that ſuch a power given to a lunatick is good, for ſuch 3 


perſon may as well be capable of diſpoſing as an infant in 
arms. 15 i 


Mr. Capper for the creditors of Mr. Winſmore inſiſted, 


that the obtaining his certificate will not make any alteration 


ſo as to make it a new acquiſition, and go to him, but will 
belong to his creditors ; for this veſted by the commiſſioners 
firſt aſſignment, and a fecond aſſignment upon any property 
falling into poſſeſſion, is rather ex abundanti cautela, and not 
abſolutely neceſſary; and for this purpoſe cited 1 P. Vins. 

Mr. ſolicitor-general, council] for the daughter of Mrs. 
Winſmore, ſaid, in the caſe of Jewfon verſus Moulſon, be. 
fore Lord Hardwicke, October 27, 1742. (2 Tr. Ath. 417.) 
It is laid down that creditors of a bankrupt muſt take in the 


fame manner as the bankrupt himſelf would do in cafe the 


wife was living; but though he is dead here, yet the child of 


the marriage has the ſame right with the mother, and has 


an equity to be provided for, as well as the wife of the bank- 
rupt. | 5 | | | 


The - huſband made no ſettlement on the wife and the 
children of the marriage, and befides received 1400/. of the 
wife's fortune, ſo that he had within 100. a moiety of the 
wife's fortune under Mrs. Price's will, which is more 


than what he ought to have, and therefore the infant daughter 
1s intitled to the remainder of this legacy as a proviſion. 


As to the point of the ſurplus. intereſt of the 8000. there is 
a circumſtance in this legacy which ſhews it veſted before the 
time of payment, becauſe if fhe dies before twenty-one 


leaving iſſue, it veſted in her, and goes to her repreſentatives, 


and therefore it is the intention of the teſtatrix it ſhould veſt 


in her for the benefit of the infant's family, and not with any 


view to the reſiduary legatee, and it is poſtponed only on 
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in the Time of Lord Chancellor Hardwicke. wy 
The laſt queſtion, ' and the principal one is, Whether 
Mrs. Winſmore's is a good deviſe of the real eſtate ? 


will conſider the opinion of law firſt with Ts the 
mfant's diſcretion, 2s «6 BY | 


The law of England draws. the line at the age twenty- 
one, and therefore all courts muſt look upon a child of nine- 
teen as a child of five years old; and you are hy the law con- 
cluded from ſaying, the is more capabable at one period 
of her age than another; and this not only for the fake 
of herſelf, but for the fake of her heirs. There are ex- 
ceptions indeed to this general rule, but it is. where 
infants are mere conduit pipes or inſtruments that do 
not fall within: the reaſon of the law; for he has no diſ- 
cretion there to exereiſe, as in a preſentation to a church, 
becauſe the ordinary will take care that he is perſona idonea 
who is preſented, and therefore q fung child, in the lap of 
the mother, may preſent. 1 LE 8 


An infant as an executor may apply aſſets properly, but 


nnot there do an act which would make him guilty 7 a 


devaſtavit. 


* 
by 


Powers in the law language are divided into powers appen- 


dant and powers collateral. As to powers that are naked 
authorities; he that is in by virtue of the power is in by the 
grantor of the power, and was ſo conſidered a good while; 
but then in the modification of eſtates they hold in courts of 
law, where they are coupled with an intereſt, they' might be 
releaſed or extinguiſhed, and where they flow from an in- 
tereſt, they were conſidered as modes of ownerſhip; and 


with this view courts of law conſtrue them liberally 'as part 


of the old ownerſhip belonging to the grantor of the eſtate. - 


The law has ſaid, that an infant may execute a naked 


authority; but 1 doubt whether a private perſon could give 


ſuch a power to an infant coupled with an intereſt; becauſe 
this is reverſing the law y; for the infant is ſeiſed in fee, and 
he will affect the inheritance at a time when the law. ſays ſhe 
i; incapable of doing it, and is introducing a new fort of in- 


vention, in contradiction to the law. And therefore it is an 


exceeding doubtful thing, whether a private perſon could 


give ſuch a power. 


May 31, 1749. Hearle and Greenbank er e contra. 


The {olicitor-general went on for the defendant Mary Win. 


more the infant. 


Inability of infancy is a natural inability; before the ſta- 


inte of uſes, all theſe powers were merely uſes; an infant 
4 Þ 2 | could 
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lapſes as much as if it had been a deviſe to a perſon of a per- 


do it who is under a legal inability to deviſe. 


2 jointure; and there have been numberleſs acts of parlia- 


enable them to make leaſes, which implies it cannot be done 


on this will, to ſhew the teſtator had any idea of his daugh- 
ter's diſpoſing of real eſſate before her age of twenty-one. 


Caſes argued and determined 


could not by bargain and ſale convey the uſe of the land 
becauſe equity follows the law, and he was equally unable 1; 
convey the ule. | 


The only thing that looks like an authority is what fel 
from your lord{hip ; one part af Sir Francis Moore's ar. 
ment led him to aſſert this propoſi ion, that it ſhould ſian} 
good as a declaration of the uſes of a feoffment, though it | 
void as à will; but the matter there was intirely compounded, 


” 


ſo that it does not appear of what opinion the court was. 


"In a late caſe of Oake verſus Heath before your Lordlhip, 
you was pleaſed to ſay, that where a power was executed by 
way of will, and the apointee died before the teſtatrix, i 


ſonal eſtate or real, and legatee dies in the lifetime of the 
teſtator, and if the power is to be executed by a will, that 
will is ſubject to all the formality and ceremony as in any 
other common caſe of a will. 1 0 

The ſtatute of wills gave a power to deviſe to every perſon 


NN though it does not fay he ſhall not deviſe, 
yet the law operates upon. it, and will not ſuffer an infant to 


Wherever a man makes a ſettlement, and a limitation to 
his firſt and 29 other ſon for life with a power, as each ſhall 
come into poſſeſſion, to make leaſes and a jointure, there is 
not an inſtance to be ſhewn where it has been held that an 
infant, on whom this power deyolves, could make a leaſe or 


ment to enable an infant to make a jointure, and others to 


without. * ; 

Lord Chancellor ſaid, there were inſtances of guardians 
being appointed, in caſe the limitation ſhould take place in an 
infant, fo male leaſes for im, © ' 


| Mr. Soficitgr-General. This is ſtrong for my client, be. 
cauſe it ſhews the opinion of mankind that infants could not 
do thoſe acts, and therefore appoint a guardian who mult 


” 


himſelf too be of age, 
He inſiſted, there can be no rational conſtruction put 


a At the time of his will Mrs. Winſmore was a young 
woman of nineteen, who had gone through the peril of 


in the Time of Lord Chancellor Hardwicke. 
childbirth, ia good health, and not likely to die in two years 


le ) nme, fo that he had no other view but to make her a feme 


ſale, becauſe the bankruptcy of the huſband happening in 


el 740, he was guarding againſt his fortune's falling into the 


huſband's hands. 


and Sole and ſeparate uſe of my daughter, is always in con- 
it i WF tradiction to the huſband, Fs | 


l He was not contented with ſaying it affirmatively, he goes 

on and ſays it negatively, her receipt ſhall be good and va- 
vip, na notwithſtanding her coverture ; this is what he is provid- 
by ing for. , e ' 


| | . b +1 6 1 5 12 
er; The next thing, as the marriage here might continue 
he during her life, is, to give her power to diſpoſe notwithſtand- 
bat ing her coverture ; ſo that this is the only impediment the 
father is endeayouring to remove. There is not a. word in 
goctor Worth's will that ſays ſhe ſhall do it notwithſtanding 
| her infancy, or notwithſtanding any other cauſe, objection 
on or impediment. To ſhew it in a ſtrong light, let me ſuppoſe 
ſe, WY ſhe had loſt her ſenſes, and had granted, being a lunatick, 
to by deed or will; would this have been an execution of the 

power ? and yet a lunatick in the eye” of the law is not 
o nore incapable of doing an act than an infant, 


The next queſtion is, Whether the infant can claim the 
$ lands contrary to the will, and yet be intitled to her legacy 
n of 8000/. likewiſe? The rule, as laid down by the other 
r fide, is, you cannot take by the will in one reſpect, and re- 
ea it in another. But the queſtion here is, How it will be 
o jf the teſtatrix has taken upon her to deviſe lands ts which 
© WF ſhe had no right, and whether in ſuch a caſe, if the deviſee 
inſiſts upon a perſonal legacy under the will, ſhe cannot ſet 
up a claim to the lands contrary to the will? The will 
here cannot be read in evidence to a jury, becauſe the teſta- 
trix executed it under age, and conſequently had no power 
to deviſe ; therefore it we are right in our firſt poſition it. is 
no will, it is rages ths and according to the caſe in 


the whole will if you elect to take by that will, but cannot 


whole will, when jn law it is no will atall. As to the point 
of the huſband's being tenant by the courteſy, it is rightly 
determined that a huſband may be tenant by the courtely of 
a truſt eſtate, becauſe the greateſt property of the kingdom is 
how under truſt, but was never finally determined till the 
cale of Caſburne verſus Inglis before your lordſhip in Hi- 


lider n cagnot be read. The rule is, you ſhall make good 


bold where it is nq will; for you ſhall: not make good the 


lary 


[ 705 ]- 
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ſus Davis, 2 P. Wms. 317. there were no truſtees interpo- 
ſed, and yet the maſtes of the Rolls held the huſband to ben 


not a word is ſaid out of what fund it ſhould ariſe ; and if this 


all her eftate frechold, &c. with the legacies. This depends 
he did intend, then, Whether this would not have been 
good in law, much more in equity. Te ſhew firſt this was 


was ſeparate from the huſband, and abſolutely refuſed to live 


| he takes by a power from another perſon. As in the in- 
france put by fir Francis Moore in Lord Buckhurſt's caſe, of 


operate by way of execution of her power, but by way ot 


eise argued and determined 
lary- Term 173), (1 Tr. Ati. 603.) where you held ; 
hutband might be tenant by the courteſy of an equity of 


redemption. 


| 'Lhis will not affe& the preſent caſe, becauſe here the in. 
tention of the teſtator is to take from the huſband all pow 
of this eſtate, and that he ſhould have nothing to do with 
it. | ce 


8 F Suppoſe in this caſe a legal conveyance was directed to be 


made, the truſtees muſt convey to perſons in truſt for her life 


for her ſole and ſeparate uſe. In the cafe of Bennet ver. 


truſtee for the heirs.” Therefore the court will never hold 
the huſband to be tenant by the courteſy contrary to the 
plain intention of the teſtator, and notwithſtanding he has 
placed truſtees here to prevent his being ſo. 


Mr. attorney- general's reply. Firſt, as to the ſurplus in- 
tereſt of the Boool. The maintenance is not given out of 
the intereſt of the 8000]. but out of the general eſtate, for 


th 


8oool. was ſevered, which it may be by this court, and not 
produce any intereſt, yet the infant is intitled to maintenance 
notwithſtanding ; and there is no preſumption that teſtator 
intended this intereſt ſhould accumulate for the benefit of the 
infant. Next, as to the principal point, where ſhe charges 


on two things. Firſt, Whether doctor Worth intended ſhe 
ſhould have this power during her infancy. Secondly, If 


the intention of the teſtator, the daughter at this very time 


As to the ſecond thing : there is no rule of law that pre- 
vents ſuch an intention from taking effect; the only one pre- 
tended is, that an infant cannot diſpoſe of real eſtate at 
twenty-one. This is not applicable to the preſent caſe, but 
only where an infant takes in his own right, and not where 


a cuſtom for an infant to alien at fifteen by feoffment. A uſe 
by this caſe appears plainly to be declared by a feoffment, 
which could not be deviſed by a will. Ir is faid this does not 


diſpoſing 


6c OP, - OO". Ny - 


in the Time of Lord Chancellor Hardwicke. 


diſpoſing of her intereſt. Her will begins with ſaying, In 
erformance of the power, &c, It is a rule, where a per- 


671 


ſon has two ways of doing a thing, and it cannot be done 


one way, it ſhall be done another, tf res magis valeat 
quam pereat; ſo that if it cannot be diſpoſed of by way of 
intereſt, yet it ſhall be a good diſpoſition by way of power, 
and ſo Jaid down in the caſe of Rich verſus Beaumont, Feb. 
9 1727. * 1. 288 


This, ſaid lord chancellor, is the only inſtance of a caſe made 


ly the direction of the Houſe of Lords for the opinion of the 
judges. : 2 . | 3 
Mr. attorney- general laid it down, that a letter of attorney 
to an infant to ſell real eſtate is good, and he may ſell under 
Lord chancellor aſked, if there was any caſe determined to 
this purpoſe. . e ee 
Mr. attorney · general anſwered, he knew of none, but 


zent on general principles. | 
Upon the point of the 8000“. deviſed to the infant 


Mary Winſmore, and whether ſhe may ſtill claim the real 


eſate. _ | 5 


He ſaid, though a will of real eſtate by an infant cannot 
de read as a will, yet it may be read ſo far as to ſhew the in- 
tention of the teſtatrix, that ſhe ſhould not have both the 
$0007. and the real eſtate too; and for this purpoſe cited the 
aſe of Noys verſus Mordaunt, 2 Vern. 581. and therefore 
the will having no operation in law does not make it-lefs a 
7 b 0 | " Y | 


As to the point of tenant by the courteſy. 28 a 


of opinion this is not a good execution of the power, yet the 
luſband cannot be tenant by the courteſy, becauſe, in or- 


(78) 


der to comply with the intention of the teſtator, your lord- 


ſlip will direct the conveyance to be to the ſeparate uſe of 


the wife for life, then to truſtees to preſerve the contingent 
kmainders which may ariſe out of the execution of the power; 


ud conſequently, as. there was no eſtate of inheritance in the 


we during the coverture, the huſband is not intitled to be 


nant by the courteſy. 


Mr. Wilbraham's reply in the croſs cauſe for the aſſignees 


« Winſmore. He inſiſted the huſband was tenant by the 
Wurteſy. If the reſidue of the intereſt after the eſtate for 
es lite 
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life was not in the - wife, where was it? The law will ny 
ſuffer the fee to be in abeyance, and Mr. ſolicitor-general xd. 
mitting, if the power is not well executed, the real eſtate de. 
fcended upon Mary Winſmore the infant as heir to her mo. 
ther, I apprehend the mother muſt have the inheritance; 9 
elſe, what was there to deſcend upon the infant?! 

Lord Chancellor, thinking the principal point intirely ney 
took time to conſider till the 3d of Auguſt 1749, on whit 


day he gave judgment. 

Lord Chancellor. Mrs. Winſmore had four kinds d 

eſtates. Firſt, a leaſehold eſtate ſettled on the marriage d 

her father and mother, by a deed. of the 3d of Decembe 

1642, made after marriage, but purſuant to an agreement 

before, for the term of ninety-nine years; the term expire, 

and was renewed on a leaſe for three lives, and ſo ſtood x 

: doctor Worth's death. FT 

The teaſe for. This being a freehold leaſe came to Mrs. Winſmore, and 
Winſmore is in- the daughter was intitled as a ſpecial occupant, being a free- 
— = hold leaſe deſcendible, and conſequen: ly the huſband could 
Pat, being: Have no right, nor his aſſignees as ſtanding in his place, | 
Feld d. mention this to lay it out of the caſe. 


ſcendible, and 333 | . | | 
_ conſequently the huſband could have no right, nor his aſſignees as landing in his place, 


| 709} The next kind is the perſonal eſtate that moved from Do- 
oo rothy Price, the aunt of Mrs. Winſmore. She upon the 24th 
of Auguſt 1761, made her will, and thereby deviſed ſeveral 
copybolds, which are chattles, and leaſebolds, together with 
the reſidue of her real and perſonal eftate, to her niece Mary, 
the daughter of doctor William Worth. And under thi 
will Mrs. Winſmore was intitled to about 3000/. There! 
no doubt but this part has ſurvived to the huſband, and the a 
ſignees under the commiſſion of bankruptcy, as ſtanding i 
his place, are intitled, and are not affected by the power it 
doctor Worth's will. But upon that a queftion has been 
made on behalf of the infant daughter, the conſideration of 
which I ſhall at preſent poſtpone. The next kind is the 
_ perſonal eſtate of doctor Worth, the reſidue of which is i 
5 for the ſeparate uſe of Mrs. Winſmore, and to be at he 
iſpoſal. e N 


_ Whereaper- The rule is, where a perſonal eſtate is given to the ſeparate 
e 


ſonal eſtate is 


_ given to the uſe of a feme covert, is conſidered as a feme ſole, and 


ſeparate uſe of may diſpoſe of it, and all the accruer upon it ſtands clear of 


. a 


2 8 ” alt tt Qua. W oo 


more, the bankrupt, is intitled to be texant by. the courteſy of 


and his intereſt not concerned. Lord Coke, in his Comment ©*<<ute a power 


in the Time' of Lord Chancellor Hardwicke. 673 
any objection becauſe ſhe was above the age of ſeventeen ; 2 feme 2 
ſor ſeveral of the books go ſo far as to fay, an infant above fit 3 3 
teen may give perſonal eſtate by will. * | and may diſpole 
, and a 

The next kind is the real eſtate of the father. And . 
the queſtion is, Whether Mrs. Winſmore's will is an exe- aa ae 4 
cution of the power given her under the will of the father? ry. wh 6 
ſhall divide it into. three queſtions : Firſt, Whether the 

wer has been well executed? Secondly,” Whether the 
plaintiffs in the original cauſe, who claim the reſidue of the 
zeal eſtate under the will of Mrs. Winſmore, are intitled in 
equity ? Thirdly, Whether the defendant William Winſ- 


his wite's eſtate, there being a child of the marriage. Eve fy 

The firſt is a very conſiderable queſtion, and has never been - 
4 There is no precedent, either in a court of 0 710 8 
kw or equity, where it has been held, a power over real e e 
eſtate executed by an infant is good; and as I can find no 
precedent for it, I will make none. As to the general-queſ- 
tion concerning powers in the large ſenſe of the word; there 
are ſeyeral kinds of powers infants may execute: 


As where an infant is a mere inſtrument or conduit-pipe, An infant may 


on Litt. p. 52. ſec. 66. ſays ; Delivering ſeifin is a mere mi- 9 
niſterial act, and requires no judgment or diſcretion; but ment on 
though the latter words are expreſſed generally, the law an- 
tiently was not ſo; and in Co. Litt. 128. a. lord Coke him- 

ſelf eites a paſſage out of the Mirror, in which it is 1 

i, an infant cannot be an attorney. p 


As! in the ſenſe of an attorney in a court of juſtice he can- 
not be ; but when we ſpeak of an infant's being an attorney, 
it is a good deal different from theſe kind of powers. Before 
the ſtatute of Uſes, the power was over the uſe, therefore all 
things neceſſary to be done over legal eſtates were done by 
way of conditions ; and this was the method of exerciſing an 
authority over the "legal eſtates ; and at law an infant micht 
_ a condition where it was for his benefit. 


As to other kind of powers by an infant, I find no ſort of 
authority, It is faid an infant may Neun to a church. 


** a I” Py * a py 4 — 


| 8 Vide Hargrave ay of Coke upon Littleton, and = caſes there 
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ing to 2 church, 


no incouveni- 


ence, bocauſe the biſhop is to judge of the qualification of the clerk preſented, 


| hiseſtate; for the ſame as if a private act of parliament was made to give 


ci, and being 


674 «+. © Cafes argned and determined 
Thefireng ' What is the reaſon ? Becauſe a preſentation is not a thing d 
— in re. Profit, of which the guardian can make any benefit; but the 
gard to an in- ſtrong ground the law goes on is, there can be no inconveni. 
fant's preſent- enge, becauſe the biſhop is to judge of the qualification of 
is, there can be the Clerk preſented. * N 0 


I has been ſaid, an infant may declare the uſe of a fine q 

common recovery, where he ſuffers it without a priy 

ſeal, and the uſe is good, and the fine and recovery ſhall 

WAS Fun . e 
Elbe Why does the law allow it ? Becauſe, for want of a reme. ll 

a fine and reco- dy; for as the matter of record ſtands, the law ſuppoſes he Wl |: 

very ſuffered by was of full age, and will not preſume a judge or commiſſioner, Ml « 

. ba would take the fine upon any other terms; and the deed ib Wh if 

7 ſuppoſes be lead the uſes being part of the fine, ſhall likewiſe ſtand, ant e 


was of full age, therefore all this ariſes from a want of remedy. | 
and will not PM 8 2 4 | a : 

preſume a judge will take a fine upon any other terms, and a dred to lead the uſes, being par n 
of the fine, ſhall like wiſe Rand. 353 ; AT ch 


But it is ſaid an infant may, by the cuſtom of Kent, and 
Fr olf ſeveral manors, alien his eſtate ; and if he may do it by 
By the cuſtom cuſtom, why not by a power? Now a cuſtom is lex loci, and 
ago allen is preſumed in law to have a reaſonable commencement, juſt 


cuſtom is lex lo- an infant ſuch a power, and a cuſtom being lex loci, it ſtands 


fo, it ſtands as as ſtrong upon this, as if an act of parliament had been made 
ſtrong uponthis, for that purpoſe. F 

as if a private | : : i 8 
ati of parli - The caſe in Moore 5 12. has a reſemblance to a power, but 


made ſor tin it is only put by fir Francis Moore arguendo, at the bar, and 


purpoſe. No authority is cited to ſupport it. 
In Brooke's Abr. 230. and Rolls 611. *tis laid down, 
<« that if after the ſtat. of 32 H. 8. a man ſeiſed of land in- 
<« feoffs A. and B. of this, to the uſe and intent to perform 
& his will, and then by his will reciting the ſaid feoffment, 
and feoffees to ſtand ſeiſed to the ſaid uſe, declares his will 


— 


> tt. — — 


— * * — 
- 


An advobſon was conveyed to truſtees in truſt to preſent ſuch perſon a8 

„ the grantor, his hcirs or aſſigns ſhould by deed appoint; and on the principle 

that an infant of any age may preſent lord chancellor King confirmed an ap- 

pointment by an infant heir, though it appeared that the child was not a year 

old, and that the guardian guided the child's pen in making his mark and put» 

' ting his ſeal. Vice Hargr, Ed. Co. Lit. p. 89. a. and the caſes there cited. 
Rs | | | ; ens Me: « to 


* 
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in the Time of Lord Chancellor Hardwicke. 67 5 


4 do be, that the ſaid feoffees and their heirs ſtand ſeiſed of .. 
« this to the uſe of J. S. and the heirs of his body, this 
jg a good deviſe of the land by the intention of the deviſor, 
« though by no poſſibility the teoffees can ſtand ſeiſed to the 
« aid us.. 5 35 45 
This caſe differs very little from the caſe put by Moore, 
which ſhews the land may be deviſed by cuſtom, but not the 
uſe, and therefore I take this caſe not to be law. 75 


The council for the plaintiffs have gone further, and inſiſt- 
ed a feme covert. may exerciſe ſuch a power, and cited the 
caſe of Rich ver/us Beaumont, in the Houſe of Lords. 


It was ſo determined in the caſe: of lady Travel, before 

lord chancellor King; ſo in the common caſe, where a pow- 

er is given to a woman tenant for life, to execute leaſes, and 

if ſo, it was argued, why not to an infant of the age of diſ- 

cretion ? | 95-1 * 

It has been ſaid too, that the diſability of a feme covert is L 712 
nat more favoured in law than the diſability of an infant, or 1 
; rather a ſtronger diſability. e I Hof 


In a marginal note in the caſe of Moore ver/us Huſſey, in 
Hib. 95. and which note is allowed to be his own, is this ob- 
ſervation, Coverture was not at common law ſo far protected 
as was infancy : and ſome other difabilities, (/c:/icet ) non 
ſane memoriæ, ouſter le mere and impriſonment, though a, 
yoman covert hath no leſs judgment than diſcovert. 


But ber diſability doth not ariſe from want of reaſon ; and The ſeparate 
tis upon this ground that the ſeparate examination of. a feme examination of 
overt on a fine is good, becauſe when delivered from her „Hm ee 
huſband her judgment is free. But an infant's diſability is al- good, becauſe 
together from want of capacity. Co. Litt. 246. 4. the ee e 
* ing ſeiſed of a diſſeiſor ſhall take away the entry of tſie band her 8 
* wife after the death of her huſband, as well for that ſhe ment is tree. 
* herſelf when ſole might have entered and recontinued the 
* poſſeſſion ; as alſo it ſhall be accounted her folly, that ſhe 
* would take ſuch a huſband which could not enter before the © 
© Atta . . 


Ew! there, if the woman were within age at the time of her 3 ſeiſed 
in 1 2 1 | | all not after 
105 huſband, then the dying ſeiſed ſhall not after the deceaſe ine not be 
of her husband take away her entry; becauſe no folly can be deceaſe take 
accounted in her, for that ſhe was within age when ſhe took away the wiſe's 
buhand, and after coverture ſhe cannot enter without her hus- ©>*'Y+ for no 
band . | laches can be 
ang. Co. Lit. 240. b. Fi, imputed to her, 


E = ESO 80 
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as after c- So in 10 Co. 43. a. Mary Portington's: caſe; the uſp 


barge or (faith he) has always been upon a common recovery agz 
2 9 % huſband and with to examine the wife, and — — 
© husband dedimus peteflatem to take her acknowledgmey 
© upon examination, as in the caſe of a fine.” But a comny 
recovery againſt an infant, although he appears by guardian 
ſhall not bind the infant; for the infant has not ſuch a drſpoſny 
power of the land as the busband and wife have, but is uity. 
7 diſabled by law to convey or transfer his inheritance or fru. 
hold to others during his minority, 


There is an ab. So that in law there is a total abſolute diſability in an infant 

ſolute diſsbility that by no manner of conveyance can he diſpoſe of his inbe. 

22 infant, to ritance. But then it has been inſiſted here is no ſort of in 

iſpoſe of his A 8 x 

inheritance, Convenience, for Mrs. Winſmore being above the age of iſ! 
nineteen was as diſcreet as if ſhe had attained the age of 
twenty-one, and the court may judge whether ſhe had dif. 
cretion enough to execute ſuch a power, 


[ 9x 9] This is of ſuch latitude and extent, that I own I ſhould 
bay be very ſorry, as preſiding in a court of juſtice, to be in. 
truſted with; for it does not come in queſtion till after the 
death of the infant, and no perſonal inquiry or examination 

can then be had of her judgment and diſcretion, 


For this I ſhall refer to Hob. 225. in pleading, an age cer. 
tain muſt be ſet down, and not left upon telling 12d. or mea- 
ſuring a yard of cloth, as ſome books are, that the court may 
Judge it an age of diſcretion ; for cuſtom muſt not abrogate- 

the law of nature; the law will not admit it in the caſe of a 

cuſtom, then why. ſhould it in the execution of a power! 
This is the general reaſon that determines my opinion. And 
if the law had been otherwiſe, it muſt have happened in 
abundance of inſtances, for powers are given to infants to 
xaife money, to make leaſes, &c, o 


It has never Infants come in the courſe of ſucceſſion into poſſeſſion, 

weaned and yet it has never been held he could exerciſe any ſuch 

exerciſe ſuch a power over real eſtate ; and the applying for ſeveral private 

power over real acts of parliament ſhew the ſenſe-of mankind in this reſpec. 
Dane Kay ogy Such an application was made in the caſe of the preſent dir 
private acts of Thomas Parkins, | 
parliament | 


ſhew the ſenſe, In the caſe of Evelyn verſus Evelyn, 2 P. W. 603. the 
of mankindin caſe of lord Kilmurray verſus Doctor Grey, is more fully 
Es relpect. Rated than in any other place. * By the ſettlement a power 
« was reſerved of charging divers of the lands at any time 

« during his life with 3000/. A perſon borrowed this fum 


of the doctor, and having executed his power while an 
| | 1 Wy infant, 
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ug infant, died ſoon after he came of age. The plaintiff” his wy 
Zan} WW ſor brought his bill to redeem, on payment of the principal 4s 
rant g ſum borrowed ; but the court decreed it on the common 
mem Wc terms, becauſe here was a power given him by an act of 

n parliament to raiſe the money, and immediately to give 

len 6 ſecurity, which Was actually done.“ X „ 

0/5 5 

Pn I ſent for the regiſter book of this caſe, Eaſter Term 91% 


and there it looks as if it was a general power executed by 
virtue of a private act of parliament. a 


[ then ſent for the record of the act of parliament, and 
there is an expreſs clauſe to make all acts relating to the 
ſettlement, or in purſuance of any power therein, good, and 
that notwithſtanding his minority they ſhall be as valid as if he 

e of had attained the age of twenty-one. 


Therefore when lord Kilmurray made a ſettlement with 714 
bch reſervation, with tlie approbation of his truſtees, the 
A of parliament operated upon it. ; | 
the Taking it therefore in general, I am of opinion an infant 


ion WM cannot execute ſuch a power. e 
The next conſideration is, if there is any thing parti- 

„auer in this power. Firſt, As to the penning of the power: 

Da they ſhould permit and ſuffer his daughter by any deed or 


4. 
ay Wl writing, &c. (notwithſtanding her coverture) to give, &c. 
te. al bis freehold, &c. What had the father therefore in view? 

a WJ vhy, to exclude the diſability of coverture, and this was all 
be intended to guard againſt ; and if he likewiſe intended to 
il i exclude the diſability of infancy, he would have taken care 
n WF equally to expreſs it. {<9 


The daughter at the time of his death was upwards of The power is, 
nineteen years of age ; and though he might think it right to » —.— be. 
zive her this power during coverture, yet not ſo during her Wichſtending 
: | | | i | 1 her coverture, 

46 wm | to diſpoſe of all 
his real eſtate ; and if he had intended to exclude the diſability of infancy, he would equally 
have taken care to expreſs it, and expreſſio unius eſt excluſo alterius. | | 


It is plain his view was to prevent the huſband's influence, 
and to make all ſafe during her infancy : hes 


Therefore from the penning of this power, a ſtrong ob- 
jection ariſes againſt her executing it during infancy, for ex- 
preſſia unius eſt excluſio alterius. of 2 I 
The conſtruction of law on ſuch a power as the preſent, To cops _ 
which is coupled with an intereſt, is very different from a , power cou- 
| Pr 88 e ee naked pled with an 


T- W059 * mo 2 0 ** 1 
& 5 . We N 0 „ a , 
. ˙ r eo eo a odd ad rr 


678 Air Caſes argued and determined Be TT 
intereſt, is very. naked power over, another perſon's eſtate, and that Giſting 
Late ton has been taken in the caſes of feme ene. 
over another The whole legal eſtate here fs given tc afte - Pie. if 
os lane. - e Whole legal eſtate here is given to truſtees. Firſt, { 
— 5566 to the rents and profits, to the uſe of Mrs. Winſmore hy 
Hfe; and in the ſecond place, to permit and: ſuffer Ng 

Winſmore to give and difpoſe of the lands, &c. by deed q 

will, Se. So that ſhe had an equitable intereſt in the lang, 

Ce. and the equitable reverſion in fee deſcended upon her, 


[ 715) If ſhe does not diſpoſe of it, where will it veſt ? in herſop! 
5 If not diſpoſed of by her in her life-time, where will it de. 
ſeend? Ta her daughter / If this then is a power to be en 

erciſed over her own inheritance, I am of opinion, it is ſuch 

A power as an infant cannot exerciſe, But ſuppoſe the ee. 

cution of the power is bad, yet it is faid the plaintiffs hay 

an equity to compel the infant to let them take the real eſtate 

ID for ſhe ſhall not not take both by the will, and againſt the 
will. In general this rule is right, and founded on proper 
premiſes but a wrong concluſion; for this purpoſe { the 

caſe of Noys verſus Mordaunt, in 2 Vern. 581. * I amd 

opinion the infant in the preſent caſe is not to be compelled 

to make her election, f „„ 


1 Where an in- For the inſtrument here * void as to the real eſtate, 

wo ſtrument is void there is no inflance where an infant has in ſuch a caſe been 
as to the real * | : « 2 

eſtate, an infant compelled to make an election, for here is properly no vill at 


is not compel- all as to the lands. | 
Jed to make an | 


W Lo 2 he- It is like the cafe where a man executes a will in the pre- 
. 3 by wal ſence of twe witneſſes only, and deviſes his real eſtate from 
Cl agzinſt the will, his heir at law, and the perſonal eſtate to the heir at law; this 
\ if for as to the js a good will as to perſonal eſtate, yet for want of being exe- 
1 lands it is pro- , "a A* 
5 no wilt at Cuted according to the ſtatute of frauds and perjuries, is ba 
perly no will at 5 VEN G g = 
all. 2s to the real eſtate; and I ſhould in that caſe be of opinion, 
that the deviſee of the real eſtate could not compel the heir at 
law to make good the deviſe of the real eſtate, before he could 
intitle himſelf to his perſonal legacy, becauſe here is no wil 
of real eſtate for want of proper forms and ceremonies re- 
quired by the ſtatute. jj 


! 


r 


* If a man has ſeveral mortgages, one of which is a mortgage in fee, ot 
which he entered for a forfeiture, and he deviſes thoſe lands which were mot. 
gaged in fee, to his two daughters, and their heirs; aud the other mortgage? 
to them, their executors, &c. And one of the danghters dies, her ſhare of the 
mortgaged lands in fee ſhall go to her heir, and not to her adminiſtrators, {of 
it was the teſtator's intent that thoſe lands ſhouldipaſs as real eſtate, thoug 

between him and the mortgagor, they were but @ nidrtgage, 2 Vern. 581. 


But 
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But the diſtinction between this caſe and that of Noys and 

lordaunt is, there a father had diſpuſed of his whole eſtate 
„A the benefit of his children; here Mrs. Winſmore is giving obs 
e er whole real eſtate from her child, and therefore does not —— 
Ma n within that benevolent equity the court exerciſed in that 


ſe, 


But what I principally rely on is, that here is no inſtru- 
bent which would paſs the real eſtate. END 
The next queſtion is, If the aſſignees, the plaintiffs in the- 
ak cauſe, as ſtanding in the place of Mr. Winſmore the 
ankrupt, have a right to the rents and profits of Mrs. | 
Finſmore's real eſtate, as conſidering him in the light of a 


* 


Ke. 1 
n by courteſy. 5 
ate, Lam of opinion Mr. Winſmore could not be conſidered as 


wt by the courieſy. 


Wer doctor Worth's will, the rents and profits are "i be [ 717 ] 
wplied to the ſole and ſeparate uſe of Mrs. Winſmore, and The rents under 
the truſtees who had the fee in all the teſtator's real eſtate, Dr. Worth's 


| r | 4 ö will being to be 
ve to permit and fuffer her to diſpoſe, Sc. — . 
What was the effect of this? The whole legal eſtate of 3 
de inheritance was in the truſtees. However, it is ſaid, a the truſtees 
band may be tenant by the courteſy of a truſt, But conſi- wm ger the 

e what 1s neceſſary to make a tenant by the courteſy ; the wife e wt 
nult have the inheritance, and there muſt be likewiſe a ſeiſin ing to permit 


es ii deed” in the wife during coverture. It is true ſhe had the 2 _ 
mn beritance, becauſe it deſcended till the execution. of the hole legal 

lus ener; but then the father, whoſe eſtate it was, has made the eſtate of the 
Xe ter |» Lo =_ : | f 1 inheritance was 
1 wohter 4 feme ſole, and has given the profits to her ſeparate 8 


Ie; therefore what ſeiſim could the huſband have during the therefore nei. 
werture; he could neither come at the poſſeſſion, nor the ther in law or 


at equity was the 
10 50 . . huſband tenant 
vill Was there then any equitable ſeiſin of the huſband ? None b) "OO Fa 


tall; and to admit there was, would be directly contrary to 
le father's intention, and therefore neither in law or equity 
in the huſband tenant by the courteſy. | 5 


Another queſtion has been made, with regard to the in- 
gelt of the 8000. given by the will of Mrs. Winſmore to 
er daughter. I am of opinion, under the circumſtances of 


- 


lis caſe, ſhe is not intitled to the intereſt, 


The general rule is, where legacies are given payable at a. Where legacies 
nan time they carry no intereſt, for intereſt is for delay of ate given Pay. 


able at a certain 


| payment, time, they car- 
* 


i 
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ry no intereſt, 
for till the day 
of payment 


comes it is not demandable; but if given to a child, the court will allow it by way of main. 


ename. 


| ſhe ſaw it might never be her daughter's, and therefore to g 


before lord chancellor Cowper; and I was alſo clearly of the 


| the caſe of aſſignees of a bankrupt after the death of th. 


in a caſe not fo circumſtanced. But the preſent is not ſuch 


any of the former caſes have gone. 


the will of doctor Worth to his truſtees, the will of Mi 
Winſmore being made during her infancy, was not 28" 
execution of the power relating thereto contained in 2 


ſtretch to give children intereſt on legacies, particulaly 
Acherley verſus Vernon, 1 P. Wms. 783. but that went m 
particular circumſtances. Therefore I am of opinion ſh 
can have no more intereſt than the maintenance in the mean 


as ſtanding in the place of the huſband. But then it is in 
ſiſted, as Mr. Winſmore had made no proviſion for his wife, ot 
the iſſue of the marriage, that his aſſignees ſhall not be per 
mitted -to touch this, till they have made ſome proviſion tot 


27, 1742. (2 Tr. At“. 417.) 


Cafes argued and termine | 
payment, and conſequently till the day of payment c 
intereſt is demandable. F e xa omes ng 


But I do admit at the ſame time, where a legacy is ging 
by a father to a child, though the legacy is not payable but x 
à certain time, yet the court allows intereſt. But in all the 
caſes the ground the court goes on, is giving intereſt by my 
of ' maintenance. . + nes? 

Here Mrs. Winſmore has allotted maintenance for he 
daughter from the general fund of her perſonal eftate : ther 
is another thing obſervable, the contingency in her will, of the 
daughter's dying before twenty-one ; I agree it is acondition 
ſubſequent, but ſtill it ſhews the view ot the teſtatrix, and thi 


_—_— 


her intereſt would be contrary to the intention of the teſtatrix, 
There are ſeveral caſes where this court have made a gen 


my> mw wh, Gi” QQ_ © Fix3 


time. As to the eſtate left by Mrs. Dorothy Price, the aun 
of Mrs. Winſmore, that muſt belong to the aſſignees of Mr, 
Winſmore under the commiſſion of bankruptcy againſt him 


— 


the iſſue of the marriage. And ſo it was held in two caſe 


fame opinion in the caſe of Jewſon verſus Moulſon, Octobe 


But I can find no caſe where the court have done it it 


2 


bankrupt's wife: and here too the iſſue of the marriage is 
well provided for, that I am of opinion the court ought nt 
to make this the firſt precedent of it, whatever they might d 


caſe, as would incline the court to make a ſtride further ti 


His lordſhip declared, that as to the real eſtate deviſed b 


Wort 


! | 
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rörth's will, and that the inheritance of ſuch. real eſtate is 
eſeended to the defendant Mary Winſmore the infant, who = 
heir at" law" both of Mrs. Winſmore her mother, and of | 
4Ator Worth; and that the defendant William Winſmore 718 ] 
the bankrupt is not intitled to be tenant by the courteſy thereof, & 7 


He alſo declared that the leaſehold eſtate, compriſed in the 
ettlement made on the marriage of doctor Worth with Mary 
price, dated the zd of December 1722, which is now held 
by Teaſe for lives, belonged to Mr. Winſmore by virtue of 
the ſettlement, and on her death came to the infant her 
aughter and- heir, and therefore directed both bills, ſo far as 
they ſeek any relief touching the ſaid leaſchold eſtate, or 
wuching the real eſtate of doctor Worth, to be diſmiſſed 
mithout coſts, Hs „„ 

He alſo declared that the reſidue of doctor Worth's per- 
onal eſtate, being given by his will in truſt for the ſeparate 
of Mrs. Winſmore, was not ſubject to the debts, power 
F controul of her huſband, and alſo the rents and profits of 
&&tor Worth's real eſtate deviſed to her ſeparate uſe accrued 
daring her life, and the profits and proceed of both theſe 
finds ought to be conſidered as the ſeparate perſonal eſtate of 
Mrs. Winſmore, not ſubje& to the debts: or power of her 
ad huſband ; and that the ſame are well diſpoſed of by the 
will of Mrs. Winſmore, ſhe being above the age of ſeventeen 
it the time of making her will; and therefore directed the 
croſs bill brought by the aſſignees under the commiſſion of 
bankruptcy againſt Mr. Winſmore, ſo far as it ſeeks any re- 
lef touching the perſonal eſtate of doctor Worth, or the 
rats and profits of his real eſtate, to be diſmiſſed without coſts. 


He alſo declared that” the legacy of 8000. given by Mrs. 
Winſmore's will to her daughter, ſubject to the contingencies 
herein mentioned, will not carry intereſt till the ſame ſhall 
become payable according to the will, and that the annual 
ums thereby reſpectively given for her maintainance ought to 
be deemed as given in lieu of intereſt, | £5 


And in the croſs cauſe his lordſhip alſo declared, that what 
the late Mrs. Winſmore was intitled to under the will of her 

unt Dorothy Price belonged to her huſband, and is now 

ſelted in the aſſignees under the commiſſion of bankruptcy 
wanſt him, who are the plaintiffs in that cauſe. 


He alſo declared that the copyhold eſtates of Dorothy 
Price, though for life, yet being by the cuſtom of the manor, 
Wereof the ſame are parcel, a chattel intereſt, the ſame, and 
ab the rents and profits thereof received by doctor Worth 
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in his lifetime, or his executor ſince his deceaſe, ought to he 

deemed part of her perſona] eſtate, and brought into the x. 

count before the maſter; and it being admitted that the ſyn 

. of. 14001. was paid by doctor Worth to Mr. Winſmore after 

his marriage with his wife, on account of what ſhe was inj. 

tled to, he declared the ſame ought to be deemed as paid in 
part of the perſonal eſtate of Dorothy Price. 


719 1 Potter verſus Potter, July 26, 1749, the laſt Sl 


| | after Trinity Term. 


A 


When the heir BILL was brought by the deviſee of all the eſtate re 
at law by his and perſonal of the late archbiſhop Potter, to eftablih 


anſwer to a bill ,y - 12 | | 
33 the will and codicils, and to carry the truſts of them ind 


bliſh a will, ad- execution. : 
mits it to be 


duly executed, The heir at law, who is made a defendant, does not con- 
_—_ 3 travert either the will or codicils, but admits they were dul 
* at the | executed, and to the purport as they are ſet forth in the bil. 
ap => Sag : It was moved to day in behalf of the heir at law, that al 
law of theteſ- the title deeds and writings of the late archbiſhop's eflate might 
tator, is not ſuſ- hp produced for his inſpection, without pointing out in whoſe 


ficient to intitle 


him tothe in- cuſtody they are, or ſpecifying the nature or ſubſtance of the 


ſpection of the deeds he requires. 
title deeds and 


writings be- The attorney and ſolicitor-general council with the motion, 
5 28 tothe infiſted, that notwithſtanding motions of this kind are gene- 
1 rally made, where an heir at law that is diſinherited is the 
plaintiff, yet there was equal juitice, that he ſhould have the 

inſpection of the deeds, where he is the defendant, becauſe WW" 

where the eſtate is totally is deviſed away from him, it is but WW" 

natural equity that he ſhould be ſatisfied, whether he is law- Wl" 

fully diſinherited. | # 


Mr. Capper of the ſame fide cited the caſe of Smith verſus Wi 
Smith, before lord Hardwicke in 1745, in ſupport of the 
motion. 5 


Lord Chancellor. I do not remember, nor do I believe, 

ſuch motion as is now made in behalf of the heir at law was 
ever granted, where he is a defendant to a bill of this kind. 
Though I will not ſay but upon ſome particular circumſtances 
he may be intitled to what is now prayed. As, ſuppoſe he ſhould 

in his anſwer inſiſt upon ſome old entail which has not been ber- 
red by a recovery, and conſequently ſtill exiſting, or contro. 

vert the legality of the will, or the execution of it, or inſiſt 
that only a part of the real eſtate is deviſed away, and of 
courſe the remainder deſcends, and he expreſly claims K 8 
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eir at law. But in the preſent caſe the heir at law does not 

ſo much as deny any one circumſtance, either as to the exe- 

ation of the archbiſhop's will, or his power of deviſing, but D 720 
umits the whole, as it is ſet forth by the plaintiff in his bill. 


And barely ſaying at the cloſe of his anſwer, that he is the 

vir at law of the teſtator,- is not ſufficient to intitle him to 

in inſpection of the deeds ; beſides, he does not ſo much as 

vint out what the deeds are that he wants to inſpect, nor the 

wbſtance of then, which he might do though not in his 

ſtody. e 

Upon the whole, here is no pretence for what the heir at 
x prays by the motion, and therefore he muſt take nothing 

Vi. 5 


Turwin verſus Gibſon, July 31, 1749. Car 269. 
Ir was inſiſted by the petitioner Margaret Turvin, as ſhe is A ſolicitor who 


ther epreſentative of Arthur Harding her firſt huſband, and bug asg: ſe for 
fe has left bond debts, that Wade, the ſolicitor for Arthur ie e be v. 


l ' r Pals right to be paid 
ding, who was the plaintiff in the original cauſe, has no out of a duty 
e izt to be paid out of the ſum decreed for the plaintiff in 4crccd to an 


adminiſtrator, 

| and a lien upon 
1 | 8 3 it, beſare the. 

Lord Chancellor. I am of opinion that a ſolicitor, in bond creditors 

mlideration of his trouble, and the money in disburſe for of the deceaſed; 


lis client, has a right to be paid out of the duty decreed for nige the ad- 


the plaintiff, and a lien upon it, before the bond creditors of controvert this - 


ference to Harding's bond creditors, 


de e deceaſed plaintiff, and it is conſtantly the rule of this rulebn infilting 
ſe Wſeourt ; neither can the adminiſtratrix controvert this rule, by yg. Vos 


nlifting upon applying the aſſets in a courſe of adminiſtra- of adminiftre- . 


tion. | 


| Upon another petition a-ſhort time before, lord chancellor 
ad down the ſame rule, | 


March verſus Head, July 31, 1749. 


i C AS F 2 52. 
WOMAN who had 1000/, to her fortune, had „ „en che 
p no other proviſion under articles before marriage than had 10001. in 


my a covenant from the huſband, that he would con- articles before 


| ker hi So | 17 . marriage had 
imſelf as a freeman of London, and if ſhe ſurvived no ether pro- 


ln, ſhe ſhould have ſuch ſhare of his perſonal eſtate as be- viſion than only 
lags to the widow of a freeman. RE. a covenyat 


6 5 Ee F he huſ- 
and, that he would conſider himſelf as a freeman of London : on her aber Adachi ths be- 


me intitled to 1500l. more, and applies for a further proviſion, The court, from the care 


Mates of the intereſt of feme coverts, will on an acceſſion of fortune to the wif ˖ 
dio make a further proviſion, g Rt une to the wife, oblige the huſ- 
4R 2 Upon 


684 "Caſts argued and wetermined 


Udon the death of the wife's father and mother, je, 


” 


| _nextof kin became intitled to 1800/. more. 
{ 7211 Ihe huſband and wife live ſeparate ; an application w., 
made now on behalf of the wife for a further proviſion 

this addition of fortune. Sh 7 


Lord Chancellor. This court, according to the power 
exerciſes, and care that it always takes of the intereſt of fem 
coverts, will either, where there is no proviſion at all for th 
wife, on money coming to her, oblige tie huſband, befpn 
he is permitted to touch it, to make ſome proviſion for her 
or where there is a ſlender proviſion only made before, on: 
acceſſion of fortune to the wife, if it be conſiderable, (not 
a trifle only) oblige the huſband to make a further pr, 
. a 6 7 


I think in the preſent caſe, the proviſion made for the yi 

a very ſlender one, and of a very precarious nature; an 
therefore J will refer it to a maſter to receive propoſals for; 
further proviſion on the behalf of the wife, in proportion ti 
this acceſſion of 18001, and ordered it accordingly. 
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c .. Hall verſus Hall, July 31, 1749. 


The ere is AN application was made to the court to compel a young 
Phot; 11 gentleman, who has been placed at Eton ſchool by hi 
to _ his guardian, to return there again, | 
Ward, and tſge 2, / n . 
court will not The lad of ſixteen years of age being preſent in court 
e 9 « and having no reaſonable neh of complaint againſt the 
pat to a private Maſter of the ſchool, lord chancellor would not 1 n 
tutor, or going in being put to a private tutor, or going to another ſchoo 
chool, and it but ſaid, his guardian was the proper judge at what ſchool t4 
he refuſes to go place him, and where he had ſent him, was a ſchool of yer 


will take a pro. great reputation: and that if he ſhould refuſe to go, he woulc 


a yg take the proper courſe to compel him. 


A | - . . . 8 . © OW . ; 
35 e His lordſhip mentioned an inſtance in lord Macclesfield's 


been placedat time, of a young gentleman who had been placed by his guar 


mie Unizerlity  dian at the Univerſity of Cambridge, and on bis abſentin 
on »bfenting himſelf from thence, and refuſing to return, lord Maccls 


| himſelf, and field, on application to him by the guardian, ſent him to th 
refuling tore. Uniyerſity in the cuſtody of his own tipſtaff. 


turn, was ſent 


Nn Here the lad agreed to go back to Eton, and was indulged 
the cuſtody of by the court in a fortnight's time for that purpoſe. „ 


his own tipflaff. 


in the Time of Lord Chancellor Hardwicke. 
Harris verſus Harris, February 7, 1750. 


HE plaintiff, a mortgagee, brought a bill in conjunc- 
tion with ſeveral bond creditors, againſt the heir at la 


f the mortgagor, for a ſale of the mortgaged premiſes. 


There was a decree accordingly, and the mortgagee was 
directed to be paid his principal and intereſt in the firſt place, 
out of the money ariſing from the ſale. 


The maſter made a report of a ſtated ſum due for FEST 
and intereſt, and the report was confirmed. 


The plaintiff, the mortgagee, moved to day that the ma- 


fter might compute ſubſequent intereſt and coſts upon the 
ſum reported due. 


| The eſtate ſold under the decree, produced about 1000. 
more than would pay the original mortgage; and one of the 
defendants is a ſubſequent mortgagee ; but there was not near 


enough ariſing from the ſale to pay the ſecond Ec, 
and the bond creditors, 


The reſt of the plaintiffs, and the defendants, oppoſed the 


motion, and endeavoured to take a difference between the 


preſent bill and a bil! of forecloſure, inſiſting, that in the lat- 
ter, the court directs the maſter to allow ſubſequent intereſt 


upon the ſum reported due, becauſe it is a compenſation to 


the mortgagee for being kept out of his money, by the court's 
plowing time to the mortgagor to redeem. 


But here a ſale is prayed in the firſt inſtance, and the in- 


tereſt of the creditors are concerned, and therefore. it would 
be hard to give intereſt upon intereſt in favour of 0 one creditor 
to the prejudice of the reſt. 


Lord Chancellor. - This caſe differs from the common 


one of a forecloſure, and it would be rather too much to give 


ſuch an advantage to the mortgagee over the reſt of the-cre- 
(tors, a pecially as the mortgage carries five per cent. 


His lordſhip therefore propoſed to his council, that from 


58 5 
722] 
CASE 272, 
A decree for 2 
fale of an eſtate 
in mortgage, the 
maſter reported 
a ſtated ſum duc 
to the mortga- 
gee for princĩ- 
pal and intereſt, 
and report con- 
firmed; as the 
mortgage is at 8 
per cent. and 
there is another 
mortgagee 


creditoss be- a 
ſides, from the 


time ofthe _- 


maſter's report. 

being confir m- 

ed, it ſhall care 

ry only 4 ker 
cent. 


* 


the time of the maſter's report being confirmed, it ſhould carry 


only four per cent. the plaintiff acquieſcing in this Ne, 
lis ID gave directions accordingly, 


Farrant 
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A remainder- As where there is tenant for life, "os for life, re. 


"Kat — der- man in fee, to ſtay waſte in the firſt tenant for life, will, 


_ Grſt tenant for 


_ grant the mort- for they will not, ſuffer a mortgagor to prejudice the in-, 


the defendant 


686 | Caſes argued and determined 


Casz 273. Farrant verſus Lovel, February 12, 1 - 50. 
The court wll A BILL was brought by a ground landlord to ſtay wats 
£7 an fa A in an under leflee, who held by leaſe from the orga 


of a ground eſſee. 
landlord to ſta 


waſte in an LA Ale Who holds by leaſe from the original leſſee, 


Lord Chancellor. A certificate being ddd 4 the 
waſte, I am of opinion the plaintiff has the ſame equity as in 
other caſes of injunctions. 


— Pp — may mainder in fee, yet the court, on a bill brought by remain. 
waſte in the notwithſtanding the intermediate eſtate for life, upon a certi- 

ficate of the waſte, grant an injunction. 
life, notwith- 


r an intermediate eſtate for life, 


If a mortgagee $6 where a mortgages in fee in poſſeſſion . commits waſte 
der, and does by cutting down timber, and the money ariſing by the ſale of 


not apply the the timber is not applied in ſinking the intereſt and principal 


money ariſin 
from Je ales of his mortgage, the court, on a bill brought by the mortga- 


in ſinking the gor to ſtay waſte, and a certificate thereof will grant an in- 


intereſt and junction, 
principal, the | | 
| moregagor may have an injunQtion to ſtay waſte. - 


So, where the 80, likewiſe, where there | is only a mortgage for a term 
mortgagor of years, and the mortgagor commits waſte, the court, on a 


n, _ — bill by the mortgagee to ſtay waſte, will grant an injun&tion, 


gagee an in- cumbrance. 
Junction, for 


they will not ſuffer the mortgagor to 1 the incumbrance. | 


a. theſe reaſons his lordſhip granted an Ons to ſtay 
waſte. * : 


[ 724 q-- Rattray verſus Dartey; February 7, 17 50. 


CASE 274. 
R. and his Wife M. Rattray and his wife filed an original bill againſt Dar- 
filed an original ley the 14th of May 1750, who, on the 3d of July, 
bill, ro which pur in a plea and anſwer, and the plea was allowed. On the 


w 


. — 


— — — 


Vide a 8 entitled Obſervations upon Eſtates for Life reſpecting the 
Doctrine of Waſte . for Uriel in 1277. | 


17th 


in the Time of Lord Chancellor Hardwicke. 687 


im of May Darley filed a eroſs - bill againſt Rattray his wife, om in his ple? 


o which, on the 2 5th of October laſt, they put in their an- . 


ers, to which: he filed fifty-five exceptions: on the 1 3th a croſs bill 
of December laſt, Rattray and his wife filed their amended 282inft R. and 


lill againſt Darley, to which he apeared on the 24th of De- 3 


ember, and upon a ſuggeſtion that the plaintiffs in the origi - in their anſwers, 


al cauſe have loſt their priority of ſuit by means of „ er 
mended bill, and have alſo put in an inſufficient anſwer to then R. and 


ke croſs-bill: Darley moved before the maſter of the Rolls his wife filed 


he firſt day of this term, that he might have fix weeks time ain 4 8 
» put in his plea, anſwer, or demurrer, to the amended bill, who appeared, 


ig the defendants Rattray and his wife ſhall have anſwered and prayed fix 


: > 6 7 "5 weeks time to 
the plainti | Darley $ croſs bill. put El his A 


. | 1 ſwer to the 
His honour gave Darley a month's time. EE ed Kt” 


The plaintiffs in the original bill, apprehending this to be por” 8 | 


negular, moved to day that the order made in theſe cauſes anſwered the 
| | | croſs bill. The 
n the 23d of January may be diſcharged. * 
It was inſiſted for the motion by Mr. Tracy Atkyns, that tr = 
Im anſwer appears upon the records of the court, and has report that the 
rer been referred for inſufficiency, the court will not exa- anſwer of R. to 


* » . it was inſuffici- 
tine whether it is ſufficient or not. 3 


That the bare taking exceptions to an anſwer can never be _ — = 
ad to affect it in any reſpect, for they are little more than a OS. 
mmorandum delivered by one clerk in court to another, and 

n Wiz private tranſaction, and not of record. 


by That the plaintiff muſt take another ſtep to ſubſtantiate his 
w. W=ptions, and procure an order to refer them, and muſt alſo 


e a report of the inſufficiency of the anſwer, or elſe, to all 
nents and purpoſes it will be conſidered as an anſwer not- 
nthſtanding the exceptions, and if ſuch a practice was allowed, 
tyould be attended with ill conſequence to the proceedings 
this court, for then, a plaintiff to elude juſtice, would have 
hing to do, but to take exceptions, and by that means 
# time, and delay the plaintiff in the progreſs of the 
"x EN 258 


and therefore inſiſted that the ſpecial order for time is ir- 

ular, and ſhould have been a general one only. | 
Mr. Woodford, council for the plaintiff in the croſs-cauſe, [ 72 6] 5 
ad defendant in the original, inſiſted, that if a plaintiff in 3 
original bill, after the croſs- bill is filed, amend his bill in 
linzs material, it is, as to the amendments, a new bill, and 
| the 


0 | ” 


Fd 


Cafes argued and determined 


* 1 plaintiff in the original bill ſhalt be bound to anſwer the 


croſs-bill, which was filed prior to the amendments made to 


the original bill, before ſuch time as the plaintiff in the ori- 


gmal bill ſhall have an anſwer to his amendments ; and as the 
amended bill muſt be anſwered all together, fo the priority 


ſeems in ſuch caſe to be loſt as to the whole. 


He cited for this purpoſe the caſe of Buckeridpe verſus 
Blundel, before lord chancellor King, in H. T. 1726. and 


the caſe of Steward verſus Roe, 2 P. Wms. 435. 


And inſiſted, that as the plaintiff in the croſs cauſe did on 


the 28th of January obtain an order to refer the exceptions, 


it is plain this is no affected delay, but that he is in earneſt to 


proceed on his exceptions, and therefore the order was regular, 


and ought not to be diſcharged. 


Lord Chancellor. As the anſwer to the croſs- bill is not 
reported inſufficient, I do not lay much ſtreſs on the argu- 
ment, that the plaintiffs in the original bill have loſt their 
priority (Vid. the caſe of Long verſus Burton, November 12, 


1741. before lord Hardwicke.) The ſubſtantial objection 


on the part of the motion is, that here is an order obtained 


for time to anſwer an amended bill, after the anſwer is put 


into. the croſs-bill, to which there are exceptions only deli- 


vered to the plaintiff's clerk in court, in the original bill, but 


no proceedings ſince to get a report of the anſwer's being in- 
ſufficient. The maſter has not yet determined, nor the 
court, whether this be an inſufficient anſwer ; and therefore 


the queſtion is, if it ought not to be conſidered to all intents 


and purpoſes as an anſwer. But as the plaintiff in the croſs- 
cauſe, ſince he obtained the order of the 23d of January, 


has got a ſubſequent one for referring the exceptions ; I will 


not give an opinion now, but let this motion ſtand over till 
the ſecond ſeal after the term, and in the mean time, let the 


plaintiff in the croſs-cauſe procure the maſter's report. 
N. B. Darley, the defendant in the original, and plaintiff 


in the croſs bill, procured the maſter's report, that the anſwer 


Ca aw ens. 


Where there is 
a motion to put 
a mill- dam into 
the ſame ſitua- 
tion it was in 
before it was 


of Rattray was inſufficient, and by that means the latter lo 
his priority. f 5 e 


Birch verſus Sir Lyſter Holt, February 29, 1750. 


I ORD Chancellor. I have known numbers of appli- 

4 cations to this court in the nature of an injunction, ol 
rather for leave to re- erect a nuiſance, and to put a mill- dam, 
as in this caſe, into the ſame ſituation it was in before it was 


cut down, but as this is prayed by the preſent motion, _ 


2 


in the Time of Lord Chancellor Hardwicke. . 8 68 9 


the right is unheard and undetermined, the court have as Los er 
conſtantly denied the motion, as it came before them, and grant it, while 
an that they have done, is to put it in the moſt expeditious the right is un- 
way of being tried. The caſe relied on by the plaintiff's beard and un- 


determined, 


council was Arthington ver ſus Fawks et al, 2 V ern. 356. but will put it 


: | 1 1 in the moſt ex- 
His lordſhip, to accelerate the determination of the right, peditious way. 


directed the defendant to bring an action of treſpaſs, and of being tried. 


every thing to be admitted on both ſides neceſſary for trying 
the mere right. , e ps. ; 
March 22, 1750. At the laſt Seal before Eaſter Cas x 276. 


Term. 


N 1 was brought by a husband and wife, for a de- Bill by buſband | 


mand in the right of the wife, the huſband dies. we We ors 


demand in her 


right, the huſ- 
. 0 band dies, it is 
and ſurvives to her, and the cauſe does not abate by the huſ- in the nature of 
| band's death à⁊ choſe in ac-- 

ET wy tion, and ſure - 
: vives to het, 


1 . 0 3 ä | . l : 
1 Done verſus Peacock, March 22, 1750. Fourth does ne cauſe 


Lord Chancellor. It is in the nature of a choſe in action, 


does not abateg 
t . Seal before Eaſter Term. CASE 267. 


t SHO LION was made by Mr. Evans to diſcharge an where one, out 
4 order, where one, out of ſeveral defendants, had ob- of 2 de- 
e tined an order to plead, anſwer and demur, but not to _ 0: _ _ 
e demur alone, becauſe he had evaded the order; for after to plead, an- 
{> © %murring to the bill, as containing different matters, and in- ſwer or demur, 
N - : but not to de- 
conſiſtent with each other, he anſwers to nothing more than 


„en | At mur alone, and 
| the charge of combination and confederacy only, and this is demurred to 
9 


which, without it, muſt have fallen to the ground, and rent 2 


therefore cannot be conſidered as an anſwer. and incon- 
| | ſiſtent, and an- 


to think it was not anſwering purſuant to the order. 

Lord chancellor inclined to think that this is not anſwering [| 727 J 
in purſuance of the order, but as the demurrer might ſoon be 
determined, the delay would be of very little conſequence to 
the plaintiff, and therefore would not diſcharge the defendant's 
— 7 


In 1 Vern. 463. Heſter verſus Weſton, it is laid down, Where a man 
that where a man demurs, for that the bill contains ſeveral 9-murs, for 


: . hat the bilk 
Matters not relating one to the other, and in ſome whereof ern 3 


N is not concerned, if by the anſwer defendant mann, not re- 
| þ rain —— 1 | ating one to 
OL, III. |; 49 | doth rug. Fang 25 


what he muſt abſolutely do to ſupport even his demurrer, the bill as con- 


ſwered nothing more than the charge of combination and confederacy only, the court inclined 


* 
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FE . ee p 1 b 


o 


ne e argued and determined 


2 more apa doth more than barely deny combination and confederzy, 
deu compbina- . : | | 
ton and con- hie over-rules his demurrer. 

Tederacy, he over-rules his demurrer, . | 


Casz 28. Stapleton verſus Conway, March 30, 17 50, 
Where a con- 1 RD Hard wicke faid in this cauſe, that if a contra& j 


Fiss n 14. made in England for a mortgage of a plantation in th 
mortgage of a Weſt-Indies, no more than legal intereſt ſhall be paid up 
rpg in ſuch mortgage, and if in ſuch caſe there is a covenant in the 
Indies, no mortgage for payment of eight per cent. intereſt, it would he 
more than legal within the ſtatute of uſury, notwithſtanding this is the rated 


intereſt ſhall be jntereſt where the land lies. 

paid upon ſuch | | 
mortgage, | 3 „ | | = 

s 279. Taylor verſus Lewis, December 20, 1750, amony 
* | the Cauſe Petitions, | 


* 
% 


A fix clerk is HE queſtion was, Whether the client that has already 


| c 10 d .. . #4 „ « * , 
3 paid his ſolicitor, who ſatisfied the clerk in court his 


to the plaintiff Whole bill, is liable to make good the fees of the ſix clerk, 
wir Fad cory where the /zxty clerk abſconds, or is inſolvent ? Jan 
deiii had The council for the plaintiff cited 2 P. Wms. 460. Far- - 
2 erh well verſus Coker, and relied upon an order of lord keeper C 
ſaisfied the Bridgman's, which limits the number of ynder-clerks, bh 
perm court * Thurſday the 18th of June, 20 Car. 2. 1668. " 
IIlIt vas infiſted by the council for Mr. Reynardſon the i; It 
_ clerk, that he is not obliged to deliver papers to the plaintif 7 
until he is paid his fees, and relied upon an order of lol ei 
Clarendon's. 55 | | thi 
db. e — v0 
{ 7 2 Lethicullier verſus Tracy, December 20, 1750. orc 
CASE 280. TY 5 25 | ; to 
Sir W. D. by 81 R William Dodwell by his will deviſed all his eſtates Wi 6, 
bis will deviſed O already purchaſed, or to be purchaſed by his truſtees, to 10 
all bis ctaies Mary Dodwell his daughter and only child for life, with te- 
bh eee o mainder to truſtees and their heirs, to preſerve contingent re. 
M. D. his mainders to the firſt ſon in tail male, and to the ſecond m 
e el and every other ſon of the daughter Mary Dod well in tal : 


maindertco general, and in default of ſuch iſſue, remainder to the : 
truſtces to pre- daughters of his daughter Mary Dodwell ; and in caſe his : 
, ſerve, Ke. re daughter died without iſſue of her body living at her deceaſe, 
maindey to the pa; , 8 in def, It of 
' firſt ſon in tail remainder to Sir Henry Nelthorpe in tail; and in default 0! 
male, andthe iſſue hy him to Smart Lethieullier for life, with remainder fo N 


ſecond, &c. in his ſons in tail male, and in default of ſuch iſſue remainder to p 


tail general; 


and in default Charles Lethieullier. 


The 


in the Time of Lord Chancellor Hardwicke. 


The daughter arrives at her age of twenty-one and mar- 
ries, and ſubſequent to her marriage executes a deed bearing 
date the 31ſt of December 1946, by which ſhe conveys the 
reverſion in fee of the lands purchaſed by the truſtees under 


the will, expectant on the ſeveral remainders under the will, 


to George Brampſton, eſq; and his heirs, in truſt for the 


feral uſes and purpoſes therein declared; and covenants to 


levy a fine ſur conceſſit to the uſes of the deed, and in the 
deed and fine recites the limitations under the will in the 
words and order in which they are mentioned there, with an 
expreſs proviſo that the uſes declared by the deed ſhall not 
take place till after all the limitations under Sir William 
Dodwell's will. | | | 


of the lands purchaſed expeRant on the ſeveral remainders under the will to G. 


in truſt for ſeveral uſes, and covenants to levy a fine ſur conceſſit to the uſes of the deed. and 
recites the limitations under the will in the order mentioned; then with a proviſo that the uſes 
declared by the deed ſhall not take place till after all the limitations under the will? A fine 
It was inſiſted M. D. had by the fine forfeited her eſtate for life ; but the 
court held it was only a fine of the reverſion, as the deed expreſly recites all the inter vening 


eyied accordingly. 


eſtates for life under the will, and limits uſes after all theſe. 


A fine was levied accordingly in Hilary Term 1746. In 
January 1749, an order was obtained by petition to. lord 
chancellor for a conveyance from the truſtees of all the lands 
purchaſed under the will of Sir William Dodwell, according 
to the limitations therein; and particularly that the laſt re- 
mainder in fee might be conveyed to the daughter of the 


tſtator the petitioner, late Mary Dodwell, and now Mary 


Tracy the wife of Thomas Tracy, eſq. 


After the pronouncing of this order, Mr. Tracy's council 


being of opinion, that a conveyance to her in purſuance of 
this order, being ſubſequent to the deed of 1746, and the fine, 
would defeat them both, applied to the court to vary this 


oder ; and inſtead of the laſt remainder in fee being conveyed 


to Mrs. Tracy, that it might be conveyed to George Bram- 
lone, eſq; and his heirs, in truſt for the ſeveral uſes, intents 
ad purpoſes of the deed and fine in 1746. VV 


Mr. Smart counſel for the Lethieulliers, two of the re- 
mander-men, prayed the petition might ſtand over, that he 


night have an opportunity of inſpecting the deed and fine on 
their behalf, to ſee if Mrs. Tracy had not forfeited her eſtate 
fr life by levying this fine, as, according to the ſtate of it in 


his brief, it ſeemed to be a fine of her eſtate for life, 
Lord chancellor ordered the deed to lead the uſes of the 


ine, and the fine itſelf to be read; and then faid, that it ap- 
a fine of the reverſion, becauſe it 
| exprelsly 


pared to him plainly to be 


48 2 


691 
of ſuch iſſue, 


remainder to. 
the daughters. 
&c. and if M. 
D. died with- 
out iſſue, re- 
mainder to Sir 
H. N. in tail, 
with ſeveral © 
remainders 
over. M. D. 
after twenty 
one marries, 
and ſubſequent 
to it executes A 
deed, by which 
ſhe conveys the 
reverſion in ſee 


B. and his hens, 
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"In. Sand Caſes argued and determined 


| expreſsly recites all the intervening eſtates under the will, and 
limits uſes after all theſe. | | | 


Mm Debs r I will ſuppoſe, for argument's ſake, that Mrs. Tracy had le. 
conceſſit of her Vied a fine ſur conceſſit of her eſtate for life; yet as it is a try 


eſtate for life, eſtate, and there are limitations to truſtees to preſerve contin. 


28 Mn gent remainders, I am of opinion the fine would not work: 
* | 


are limitations forfeiture af her eſtate for life, becauſe it cannot at all hurt q 
to e * affect the ſubſequent remainders, as there are truſtees unde; 
Frolckverctodie the will to preſerve them, and therefore fuch a fine would in 


fine would not wt | | a | 

| have worked a equity operate at moſt as a grant only of ſuch intereſt as ſle 
forfeiture of her had a power to grant. TIC ES. 
eſtate for liſe, 


becauſe it can- Mr. Smart objecting, that the expreſſion in the indentun 
ſubſequent re- Of fine, all lands, &c. of which Mrs. Tracy was ſeiſed, mul 


mainders, as refer to an eſtate in poſſeſſion, for it does not ſay lands fhe wa 


7 * 


there aretruſtees 7: / e, ; 
to preſerve ſe ifed of in reverſion : 


them, i Lord chancellor faid there was no weight in this objection, 
as becauſe the technical expreſſion is, lands, tenements and here. 
ditaments of which ſhe now ſtands ſeiſed in reverſion, and mt 


* 


that ſhe was ſeiſed of a reverſion in lands, &c. 
Mr. Smart alſo objected to the proviſo in the deed, that the 
fine ſhould not affect or operate upon the eſtates for life of Mrs, 
Tracy, or any other of the particular eſtates recited to be by 
the will of Sir William Dodwell limited in uſe to the ſeveral 
perſons precedent to the reverſion in fee in Mrs. Tracy, 


C 730 ] Lord Chancellor. The proviſo in the deed, that the limi- 
The proviſo” fations thereby created ſhould not diſturb or defeat the eftat 


that the limita - for life to Mrs. Tracy, &c. under the will, is ex abundanti; 


tions in thedeed and fc +1 a 8 | 2 15 
EM nos dif, and if there had been no ſuch proviſo, ſhould have been 


turb Mrs. Clearly of opinion that the uſes of this deed would not hare 


Tracy's eſtate controuled the eſtate for life to Mrs. Tracy under the will, 
for life under | 


the wil is = But on the importunity of Mr. Smart, his lordſhip directed 
if there hag the petition to ſtand over to the next day of petitions, to give 


been no ſuch the remainder-mens counſel an opportunity of inſpecting the 


| proviſo, the deed . 
Tis ol the deed N and fine | 


would not have | 8 e e EE, 
controuled Mrs. January 21, 1750-51, the Petition in the Cauſe of 
3 Lethieullier and Tracy came on again. 
the will. | . | | | | 
| T ORD Chancellor diſallowed all Mr. Smart's objections, 
4-4 and declared the maſter had done right in altering the 
ſettlement to the ſhape it now is, and that the exception to i 
ſhould be over-ruled, and the plaintiffs forthwith to execute 


the ſame, 
Lord 


” 
F 


in the 7 ime of Lord Chancellor Hardwicke. : 693 


Lord Hard wicke ſaid, where a fine ſur conceſſit' is levied by Where » _ 
tenant for life, reverſioner in fee expectant on ſeveral limi- 11 8 pg 
ations in a deed or will, a court of equity will never con- nant for life, 
vue ſuch a fine to work a wrong, but operates only on the reverſioner in 

| ; L | fee ex pectant 
uſt to preſerve the contingent remainders, and not on the n ſewkeral limi- 
legal eſtate; for lord Falbot in the caſe of Hoſkins and Hoſ- tations in a deed 
kins, and myſelf, in a cauſe that came before me afterwards, = on ot ah 

2 0 , . 6 1 

were of opinion, that a perſon ſo intruſted levying a fine ndr clotirue 
creates no wrong, but operates ſo as to grant all the conuſor ſuch a fine to 
had a power to grant; for whatever may be the conſtruction work a wrong. 
of ſuch a fine levied by tenant for life of a lifehold eftate at 


common law, in equity it would not be conſidered as a for- 


feiture. : 

Elizabeth Rigden, Widow, one of the} 
Daughters of George Everinden de- | | l 
ceaſed, by Ann his Wife alſo de- 1 C432 282. 


ceaſed, William, Thomas and | 
George Rigden, the only Children Plaintiffs. 
of William Rigden and Sarah his 1} 00 
Wife both deceaſed, who was an- | 
other of the Daughters of George | 
Everinden by Ann his Wife, 


Margaret Vallier Widow, another) 
Daughter of the ſaid George Ever- + Defendant. 
inden by Ann his Wife. 1 


March 25, 1751. Lord Chanecllor gave Judgment- 


EORE Everinden being ſeiſed of an eſtate in Kent of G. E. ſil d ot 
the tenure of gavelkind, by deed-poll dated the 5th of gavelkind e- 


EP "i TOS ſtate, by deed 
Auguſt 1710, in conſideration of natural love to his wife and poll, "p62 


children, did give, grant and confirm to his two daughters derstion of na- 
Margaret the defendant, and Hannah, the rents and profits ele che 

of his two meſſuages and lands in Lyninge in his own occupa- children did 
tion, during the life of his wife, equally to be divided betwixt Srant to his tu 
them, paying 5. yearly out of the premiſes laſt mentioned to —.— Nw 
Ann his wife for her life, by half yearly payments, and af- nah the rents of | 
ter his wife's deceaſe to his two daughters Margaret and bis lands in L. 
Hannah, to hold to them and their heirs, equally to be divi- det +l 
ad betwixt them, _ | them, paying 

| 12 | 51. to the mo- 


life, and after her deceaſe to his two daughters, to hold to them and their heirs, quatty 1 — WM 1 


divided betwixt them, Lord Hardwicke was of opinion that the words in the limitation to the 


daughters created a tenancy in common; wh inſtrument be conftd 
vill 2 Ver, 252. l. 52 — AF "my 1280 S cy WM 


At 


V | Caſes argued and determined 

| At the end of the deed was a clauſe, by which he gives ihr 
reſidue of his perſonal eſtate; after debts and funeral ex, Wi 
ces, to his daughters, to be equally divided between them, 


On the 28th of April 1714, George Everinden died, le, 
_ - Ing Ann his widow and five children, $/z. Margery decey, 
ca, the plaintiff Elizabeth and Sarah the mother of the othy 


5 


| 8 the defendant, and Hannah the late wife of Joh 

Dixon, both deceaſed, which Margaret and Hannah, on th 

. - father's death, entered on the premiſes granted to them, 25 

paid the 5. a year to their mother till her death, which ha. 
pened the gth of September 1718. 5 


DL 732. Hannah died the roth of April 1728, leaving one fon, 
Richard Dixon an infant, and the defendant Margaret, wh 
married afterwards William Vallier, and continued in pol. 
ſeſſion from the death of her ſiſter Hannah, and accounte 
for a moiety of the rents and profits of John Dixon to the 
time of the death of his fon Richard, which happened onthe 
5B d CR ONS | 


On his death the plaintiffs and the defendant were his hein 

at law, and alſo heirs of Hannah, by the cuſtom of gave. 
kind; Margery the other daughter being dead without iſſue, 
and John Dixon the father of Richard having after the de. 
| ceaſe of Hannah married another wife, and thereby, accord- 
ing to the cuſtom of gavelkind, forfeited his eſtate as tenant 
by the courteſy, the plaintiffs and defendant became intitled to 
Hannah's moiety of the premiſes ; and the rents and profits 
thereof; but the defendant has ever fince Hannah's death 
been, and now is, in poſſeſſion of the whole, being 201. per 
ann. and not only received the rents, but cut down and 
ſold the timber, and has the title deeds in her poſſeſſion. 


Ihe defendant inſiſts, that the premiſes were given by her fa- 
ther under the deed poll, to hold to her and her ſiſter as joint- 
tenants, and not as tenants in common ; and that ſhe by 

ſurviving her ſiſter is become intitled to the whole, and re- 

| c _ fuſes to account for the rents or timber, or to produce the 


; 


_ deed poll or title deeds. | | | 


| But the plaintiffs inſiſt, that the deed poll being a grant. to 
_ them and their heirs for ever, equally to be divided between 
| | them, and operating as a covenant to ſtand ſeiſed, they were 
tenants in common, and not jointenants; and Hannah's 

moiety did not ſurvive to the defendant, but deſcended to her 

ſon, of which ſhe herſelf was ſo ſenſible, that on Hannah's 

death ſhe accounted for a moiety of the rents to John Por 

88 | . . +. N * OI 


in the Time of Lord Chancellor Hardwicke, 695 


- the uſe of his ſon till his death, but now abſolutely re- 
ſes to account. | | 1 | 


The bill therefore is brought for an account of the rents of 
e premiſes and money raiſed by fale of timber, and that the 
untiffs may be paid their proportions, and that title deeds 
ay be brought into court, or otherwiſe ſecured for the per- 
ns intereſted. | 5 


Lord Chancellor. The queſtion in this caſe is, Whether 
e limitations in the deed poll of the 5th of Auguſt 1710, 
xecuted by George, are a jointenancy, or a tenancy in com- 
on? | 


The deed begins as a deed poll, but is in fact a diſpoſition 

f his real and perſonal eſtate, and to take effect after his 

leath. | 55 TR - I | | BID F 

This may be good as a covenant to ſtand ſeiſed ; but if it 733 
as to be conſidered as a conveyance, it would not be good, 
xcauſe there is no tranſmutation of poſſeſſion. | 


The preſent point is a very litigated one in the books. ! 
Equally to be divided is now eſtabliſhed to be a tenancy in Tue word 
ommon in a will, or if it was equally only, without the equally only 
ubſequent words annexed to it, would be ſo conſtrued. But will make _ 
hen it is inſiſted to be otherwiſe in the caſe of a deed ; and mon in a will. 
hough I do not find any ſolemn determination of this ſort, | BE. 
et the diſtinction to be ſure is often made in the books. 


In the caſe of Fiſher verſus Wigg, in 1 P. V. 14. and 
lord Raym. 622. there was a ſurrender of a copyhold eſtate 
p the uſe of A. B. and C. and their heirs, equally tw be di- 
ded betwixt them and their heirs reſpectively. This was 
ad. by Mr, juſtice Gould and Turton a tenancy in com- 
non, by reaſon of the apparent intent of the ſurrenderer, 
gainſt the opinion of lord chief juſtice Holt, who thought it 
þjointenancy, I do not find that this judgment has been re- 
jerſed, ſo that it is undoubtedly an authority. The caſe in 
Vent. 367. in Chancery, is alſo to the ſame purpoſe, where 
i covenant to ſtand ſeiſed to the uſe of A. for life, and after- 
rds to two egually to be divided, and their heirs and aſſigns 
Tr ever, was adjudged by the lord keeper North to be a te- 
ancy in common. I have had the regiſter ſearched for this 
a, and cannot find it; but notwithſtanding it was not en- 
fred, it might have been ſo determined, and is ſo cited by 


Juſtice Turton in Fiſher verſus Wigg. he 
| Hammerton verſus Clayton, 14 Car. 2. Rot. 43. was ad- 
Pdeed a tenancy in common upon the ſame words; but this 
_ "_ | Elle 


—— ſ0y <ad—FPatng—e 
* 


„„ CDP 81 Cafes argued and determined y 


eaſe is not much to be depended upon, becauſe at the end q det 
lord Raymond's report of Fiſher verſus Wigg, it is ſaid to he 4 
|  .cited by fir Edward Northey only, and the caſe was not t det 


Þe found. 


* 


In thecaſeof Smith verſus Johnſon, Paſeh. 32 Car. 2, j 
the court of King's Bench, there was a feoffment to two and 


their heirs, equally to be divided between them, to the uſ, 4, 
them and their heirs.: upon the breaking of the caſe, Scro iſt" 
chief juſtice, and Dolben juſtice, were of opinion that it vu 

a tenancy in common; but Jones juſtice was of another og. WI! 

: nion, upon the difference between a deed and a will, 

D 734] But notwithſtanding there was a rule in that caſe for judg. 7 
ment niſi, yet nobody being ſatisfied with the opinion, the 
rule was upon motion ſet afide, and it was made an a1 r 
concilium, and ended afterwards by the death of the parties, 10 
In the preſent caſe I think it a tenancy in common, whether 7 
the inſtrument be conſidered as a deed, or a will. 3, 
| The arguments No perſon has more reverence for the arguments of lord n 
of Mr, juſtice chief juſtice Holt than I have; but in Fiſher and Wigg the hi 
Gould and Tur” arguments of the other two judges are more agreeable to the F 
of Ficher and Tealon of the thing, and his more ſubtle and finely ſpun, a 
Mig, are more 2 N | : "A 
agreeable to the reaſon of the thing, and lord chief juſtice Holt's more ſubtle. n 0 
Az furrenders. That was a queſtion upon a copyhold eſtate, and there Mr, 11 
eltzte are often Juſtice Gould and Mr. juſtice Turton held it ought for mH 
made by the reaſon to be conſtrued favourably, and contrary to the rules Kib 
furrenderer g concerning conveyances at common law; and that they a 1 
when beisinops to be conſidered 28 wills, becauſe the ſurrender is oftentime ] 
| conlilii, they made by the ſurrenderer in extremis, when he is inops confi ao! 
vr fo de ill, but lord chief juſtice Holt was of opinion, as to raiſing aaf x 
and conſtrued paſſing eſtates, copyholds ought to be governed by the rue n 
favourably. of the common law, and that a ſurrender to uſes is only Witte 
direction, and the ſurrenderee is in by the grant of the lord: te 
and not within the ſtatute of uſes; and therefore held n vil 

caſe was to be conſidered as a grant at common law. Here Wi 
muſt conſider it as. a covenant to ſtand feiſed, for there is, 

livery, and is to take effect after his deceaſe, which could 1 N 
be good, as a conveyance of a freehold, to take effect in fi du 
turo. It would be very inconvenient to conſtrue a covenin ly 
to ſtand ſeiſed, different from conveyances at common lin q 
But here there are words of regulation, or modification; ern 

J do not ſee any harm in giving them a reaſonable conſtruct (a 


to anſwer the intention. There are other reaſons 4 


\ 


in the Time of Lord Chancellor Hardwicke. 

weighh with me, and greatly ſtrengthen my opinion. Here is 
; father making proviſion for all his children: ſuppoſe one of 
dem had died and left children, if a jointenancy, it muſt 
have gone from them, and ſurvived to the other ſons and 
daughters of the grantor, which could never be his in- 
EEE „ 1 
This court has taken a latitude upon the foot of intention; If two perſons 


mo perſons advance money upon a mortgage, though the advance money 


| 1 8 : upon » 
conveyance be made to them jointly, it ſhall be a tenancy in * =" gee 
ommon. Fe ' | | ( Bot conveyance be 
| Wh, | i made to them 

g Jjolntly, it ſhall be à tenancy in common. 


In the caſe of advancing money jointly by two perſons for [ 735 ] 
q purchaſe, it has been ſaid indeed that the chance is included, | 
ind the intereſt ſhall ſurvive; but then it muſt be under- 
food where two perſons purchaſing advance in moieties, for 
there is a diſproportion in the ſums it would be other- 
A e 86 * 

The grantor ſeems to have put his own conſtruction upon 
this deed by diſpoſing of his perſonal eſtate in the ſame words, 
and which is admitted to be a tenancy in common; and 
therefore it would be extraordinary to ſay he meant differently 
n one from the other. e 3 


Tbis is as near a teſtamentary caſe as can be, and I do Thecafe here fs 
not ſee but it might have been proved as a will: the caſe of near a teſtamen- 
Kibbet verſus Lea was on a deed, and yet proved; and oe t 
Ince that determination there has been another of the name proved asa 

of Jackſon and Trimmer, in the court of King's Bench, will. 

bout a year ago. * 


- . » $0 1 7 6 . | 0 b | ; | 5 
No objection to this conſtruction ariſes from the word The word grant 
grant, for a grant muſt be conſtrued equally the fame with muſt be con- 
the words deviſe or bequeath, if in a will; and this is f tryed, as the- 
| | words bequeath 
a teſtamentary act, and therefore muſt be conſidered as a or deviſe in a 
G Ss 
_—** 45 8 8 5 | quaſi a teſta- 
mentary act, and therefore muſt be eonfidered as a will. 


Notwithſtanding this is my opinion, yet if the defendant when the eflate 
uſes to have the queſtion determined by common law judges, i 8 is of 
D 1 . I» 2 | mall value, in- 
[ will give him an oppor-unity of doing it; but as the eſtate gg af fen To 
In queſtion is of ſo ſmall a value, I will not ſend it to be de- it io be de- 
ermined by a whole. court, becauſe the preſent method termined by a 


whole court, it 


(though a right one) of ſetting down ſuch caſes in their ſpe- ay be directed” 


al paper of cauſes, introduces a number of arguments, and to be heard and 
Vor. III. 41 | a con- argued before 


might have been 


will, for this is 
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court of King's 


held that L. H. : 


698 Claes argued and determined 
two judges at a conſiderable expence but I will direct it to be heard 331 
their chambers. argued, as is often done, before two judges only at 2 


chambers : and mentioned lord chief baron Parker, an 
Mr. juſtice Burnet. | 5 


Mr. attorney-general, who was council for the defendyy 
declaring himſelf well ſatisfied with lord chancellor's opinion 
he made a decree according to the prayer of the bill, but x 
the fame time ſaid he would direct the account of the renz 
and profits to be carried back only one year before the filing 
of the bill, as it was not filed till nineteen years after the 
death of Hannah, viz. the 28th of November 1749. 


[736 : inſor 
4 282 July 23, 1751, Edmund Robinſon an}, ._. 
K ee by his next Friend, 5 5 Fuze 
William Robinſon, Clerk, and others, Defendants 


Gems _—_ Un ON the 27th of July 1723, George Robinſon, of 
1 Boehym in the county of Cornwall, Eſq; makes lis 
the opinion of will, atteſted by three witneſſes, and after giving to his wife 
the judges of the one guinea, and to his father-in-law a groat, he gives and 


Bench, they deviſes in the words following: 


mult by neceſſary implication, to effectuate the manifeſt intent of the teſtator, be conſtrued to 
have taken an eſtate in tail male, notwithſtanding the'expreſs eſtate deviſed to L. H. for his life, 
and no longer, 8 | „ 


I give and deviſe all my real eſtate whereſoever to John 
« Hill, Thomas Lukey, and Sampſon Sandys, and their 
* heirs, to the uſes following:“ (here the teſtator direct 
them to raiſe x000/. for a particular purpoſe, and then gr 
on, and ſays,) My will is, and I bequeath all my {ad 
„ real eſtate, excepting my eſtate at Endyllion, and all my 
& preſentations in the ſaid county, to Lancelot Hicks, of 
Plymouth in the county of Devon, gentleman, for and 
during the term of his natural life and no longer, pro- 
„ vided he alter his name and take that of Robinſon, and 
„ live at my houſe of Boehym ; and after his deceaſe to ſuc 
« /on as he ſhall have lawfully to be begotten, taking the 
c name of Robinſon ; and for default of ſuch iſſue, then! 
6“ bequeath the ſame to my couſin (the r William 
© Robinſon of Landewedrick, and his heirs for ever: and 
<< after ſeveral legacies, the teſtator gave all the reſt of his 
c goods and chattels, together with his ſaid eſtate at Endl 
rc lion, to the ſaid William Robinſon ; and made him ſol 
c executor of his will,” ' 1185 
N . On 
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On the zoth of September 1728, the teſtator died with- 
out iſſue, leaving the defendant William Robinſon his heir at 
ww, and Lancelot Hicks did after the teſtator's death take 
won him the name of Robinſon. Lancelot Hicks had two 
uns, George his eldeſt ſon, and the plaintiff Edmund his 
younger ſon ; and George was called by the name of Ro- 
ſon and died in March 1738 an infant, in the lifetime of 

meelot Hicks his father and of the plaintiff his younger 
other. In July 1745 Lancelot Hicks died, leaving the 
intif Edmund Hicks, alias Robinſon, his only ſurviving 

8 55 4 
The plaintiff brought his bill in the court of Chancery for 
de execution of the truſts in the ſaid teſtator's will, and that 
ſufficient part of the real eſtate might be fold to diſcharge ER 
te debts and incumbrances affecting the ſame, and that the ſ 137 F 
due of the ſaid eſtate might be conveyed to the plain- 

The defendant William Robinſon by his anſwer inſiſted, 
tat by the teſtator's will George Hicks alias Robinſon, 
he elder brother of the plaintiff, was tenant for life in 
mainder of the teſtator's eſtates immediately expeCtant on 
he eſtate deviſed to his father, and that ſuch eſtate was a 
ted remainder in him, and that no other fon of Lancelot 
Hicks could under the teſtator's will take an eſtate or intereſt 
the lands thereby deviſed ; and that on the death of ſuch 
In the defendant as heir at law of the teſtator, or by virtue 
f his will, became ſeized: in fee of the reverſion of the eſtates 
the teſtator immediately expectant on the eſtate deviſed for 
e to Lancelot Hicks, and that on his death the defendant 
eme ſeized in poſſeſſion thereof, ſubject to the charges 
M incumbrances thereon, Ee it os 
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Lord chancellor gave his opinion in this cauſe the 23d of 

uy 1751. The queſtion is, Whether the plaintiff Ed- : 

wnd Robinſon took any eſtate under the will of George 

lobinſon ? I can find no place where the word ſon has 1, geld's cafe; 
m conſtrued to give ail eſtate-tail in the firſt taker, but in 3 Eliza- ” 
le caſe of Byfield in the time of Queen Elizabeth, cited by beth's time the 
id chief juſtice Hale in the cauſe of King verſus Melling. deb one where 


3 f has been con- 
ſtrued to give an eſtate· tail in the firſt taker; 


do not know what weight to give to this caſe, becauſe, Byficld's caſe is 4 
Wh I have looked into Cr. Eliz. and all the cotemporary 0 eee A 
Porters, yet I cannot find it reported; and notwithſtanding or any of the. 


4 1 2 | 80 it cotemporay ro- 


700 


porters, and 
therefore can- 
not be allowed 
to be an autho- 
Tity, The de- 


viſe in the pre- 


ſent caſe being 
to L H. for 
life, and no 
longer, cannot 
by any impli- 
cation what ſo- 
ever be con- 
ſtrued tb be 


an eſtate tail in him. 


738 
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to alter the 
name of Hicks, 


and take that of | | 
and did not diveſt the eſtate, and the ſon who was but juſ 


Robinſon, 
means bearing 
the name of 
Robinſon, and 
therefore could 
not deſert it, 


ds he might 


have done if it 
had been taking 
only; but ſtill 
it is a condition 
ſubſequent only 
and did not 
diveſt the eſtate. 


ſhould be made for the opinion of the judges of the court o 
King's Bench upon the will of the teſtator George Robinſon; 
and the material facts appearing in the pleadings upon the 


in queſtion is, by virtue of the ſaid will, veſted in the plaintil 

_ Edmund Robinſon the infant? and it was ordered that tli 
| ſaid caſe ſhould be tated as of a deviſe of a legal eſtate f 
Lancelot Hicks, and the ſeveral perſons to take in remaindt 
after him, without regard to any truſts. 


tion of the court of Chancery in another cauſe, which . 
as follows : Facts 21 | 


C.iuſes argued and determined _ 
it was mentioned by lord chief juſtice Eyre, in the caſe g 
Dubber verſus Trollop, yet he ſtates it from the caſe 0 
King verſus Melling, and ſo does every one who cites it i 
any caſe ſubſequent to King and Melling, - and therefg, 
it is probable Hale quoted it from a manuſcript, and Upon 
ſuch an authority as this is, I cannot juſtify it to myſelf 
conſtrue the word ſor to give an eſtate- tail in the caſe befyr 
me, becauſe the deviſe to Lancelot Hicks is to him for js 
and no longer, and conſequently by no implication Whats. 
ever can this be conſtrued to be an eſtate-tail in him. 


But T do not intend to give an abfolute opinion; and i 
the parties approve of it, I will make a caſe for the judgmey 
of the court of King's Bench. ' 


The direction to alter the name of Hicks, and take thatg! 
Robinſon, means bearing the name of Robinſon, and ther 
fore could not deſert it, as he might have done if it had been 
taking only; but ſtill I think this was a condition ſubſequent 


born would have a reaſonable time to take the name. 


Lord Chancellor ſaid, after mentioning the caſe of King 
verſus Melling in Ventr. Reports, that the argument of lord 
chief juſtice Hale, in Ventris was not copied from his ow 
argument, but the arguments in the caſe of the Seven Hun 
dreds of Cirenceſter, and a caſe upon alienations, were copie 
verbatim from a manuſcript of Hale. i 


Upon the gth of November 1751 the cauſe came on agi 
before lord chancellor, when his lordſhip ordered that a cal 


following queſtion : 


Whether any and what eſtate or intereſt in the premile 


N. B. The above queſtion has been under the conſiden. 


Upo 
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Upon the death of George Robinſon, his widow brought ak 
a bill in Chancery againſt William Robinſon his heir at law, 
and Lancelot Robinſon his deviſee, and to have a perform 
ance of the articles made upon her marriage ; and a croſs bill 
vas brought by the faid Lancelot Robinſon to prove his will, 
and to have an execution of the truſts thereof. 
pon hearing the cauſes before Sir Joſeph Jekyll, on the sir Joſeph 1. 
17th of 4h 1733, the following remarkable declaration ky}, in a cauſe 


was inſerte between the 


in the decree : © His honour declared that by „ide of the 
e the ſaid teſtator's will the defendant Lancelot Robinſon is teftator and W. 
« jntitled to an eſtate for life in all the eſtates of the ſaid R. the heir at 
« George Robinſon, except the eſtate of Endyllion, with er ae 


e remainder to the eldeſt ſon, and but one ſon, of the defendant intitled only to 
n. an eſtate for 


1% Lancelot Robinſon for his life, they performing the con- an eſtate for 
A ach Df , . life, with re- 
&« dition in the ſaid will: and that the remainder will go over mainder to the 
6e to the defendant William Robinſon the heir at law of the eldeſt fon, and 
66 ſaid teſtator. but one ſon for 
85 | | | | his life, and that 
| the remainder will go over to W. R. the heir at law of the teſtator, 


A copy of the opinion of the judges of the court of King's [| » 
Bench, in the caſe of 2 7.6% Robinſon, A ft of | 739 ] 

December 1756, C2 ek, | 
We are of opinion, that, upon the true conſtruction of 
the will of George Robinſon, Lancelot Hicks, therein men- 
tioned, muſt by neceſſary implication, to effectuate the mani- 
feſt general intent of the teſtator, be conſtrued to have taken 
an eſtate in tail male, he and the heirs male of his body 
taking the name of Robinſon, notwithſtanding the expreſs 
eſtate deviſed to the ſaid Lancelot for his life and no longer. 

7 Mansfield. 

| J. Deniſon. 


M. Foſter. 
J. E. Wilmot, 
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- Burdon verſus Kennedy, July 23, 1757. C482 283. 


ORD Chancellor. Where an execution by elegit or A leaſehold e- 
— fieri facias is lodged in a ſhnieriff's hands, it binds goods ftate is affected 


from that time, except in the caſe of the crown, and a leaſe- Mn 
hold eſtate is alſo affected from that time; and if the debtor the time it is 
ſubſequent to this makes an aſſignment of the leaſehold eſtate, lodged in a 4. 


the judgment creditor need not bring a ſuit in ejectment, to andif the 3 * 


come at the leaſehold eſtate, by ſetting aſide the aſſignment, ſubſequent to 
who this makes an 


but may proceed at law to ſell the term, and the vendee; 0 mnt of it 4 
_ IS the judgment | 


3 
: 
* 


72 Caſes argued and determined 
creditor may js generally a friend of the plaintiff, will be intitled at law: 
d at! bv * : . 3 | at law to 
40 fell che term, the poſſeſſion, notwithſtanding ſuch aſſignment. 
and the vendee will be intitled to the poſſeſſion, notwithſtanding ſuch aſſignment. 


But in the preſent caſe here is only an equity of redemp. 
tion in the debtor in the leaſehold eſtate, and an execution 
lodged will not affect this, as the legal eſtate is. in the mort. 
gagee; and conſequently, by the common equity of this 
court, he may come here to redeem a ſubſequent incum- 
brancer, and likewiſe to diſcover whether there was any and 
what conſideration for the aſſignment. ; 4 
[ 740 1 Butler verſus Raſhfield, Auguſt 2, 1751. 
ASE 284. ü ales NN | 
If there be a M* Evans ſhewed cauſe why an order niſi for a ſequeſ. 
8 55 of tration, for want of an anſwer from a member of the 


an anſwer, a Houſe of Commons, ſhould not be made abſolute. 


inſt a EET .7 : SY | 
= ber of * The cauſe ſhewn was, an anſwer came in; but it was 
Dun in ae, inſiſted on the part of the plaintiff, as exceptions were 
wer before the taken, that it is no anſwer, and therefore the order ought to 
order is made be made abſolute. Mr. Evans e contra, cited Lord Clifford's 
»blolate, and cafe, 2 P. Vm. 385. where it is laid down by fir Joſeph 
exceptions are . . . » 
TT 
8 7 | 

> non” Ahogy inſufficient, yet the order for ſequeſtration ſhall not be abſo- 
ing cauſe till it Jute, but a new ſequeſtration 11; and at the ſame time Mr. 
ppear whether Goldſborough, who was then the regiſter, faid this was the 
the anſwer is courſe of the court. . T 1 5 


ſufficient. | f > 
| Lord Chancellor. If there be a ſequeſtration n:/; for want 
of an anſwer againſt a member of parliament, and he puts in 
an anſwer before the order is made abſolute, and exceptions 
are taken to this anſwer, the court will enlarge the time for 
 ſhewing cauſe till it ſhall appear whether the anſwer is ſuffi- 


* 


cCient or not. 


Mr. Goldſborough, who faid it was the ſtanding rule of 

the court there ſhould be a new ſequeſtration 77/4 in this caſe, 

Vas a very good officer, but yet I ſhould think what I have 
mentioned is the proper medium: but his lordſhip at preſent 
allowed the cauſe, as it was the courſe of the court. 


eln Parry verſus Owen, Auguſt 3, 1751. 
| The wifeand A BILL brought by the executrix of an attorney, for 
| 1 1 money due from the defendant for buſineſs done by her 


huſband 
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buſband as his attorney, and to be paid what ſhall be found brought a kill 


| . - for money due 
due on an account, and ftates the delivery of a bill by the fo 5 L 


lainti . done by. her 
plaintiff. 55 | buſbund te the 
The defendant demurred to the relief; and for cauſe of defendant's at- 


murrer to the 

parliament has pointed out a ſummary way ; the ſtatute of relief as a reme- 

NY a toe. 3 
Lord allo rer. of » Goo. =. for 
Lord Chancellor allowed the demurr E nbodng 


lation of attor- 


neys and ſolicitors? Lord chancellor allowed the demurrer, 


Parſons verſus Freeman, November 9, 17. 14 
N articles before the marriage of Richard Freeman On a huſbend'e 


. . 1 | romiſing todo 
and his wife, upon his undertaking to do ſome acts for = a wiſe's 
her benefit, ſhe covenanted that ſhe would join with him in benefit, he, 


ſuffering a recovery of an eſtate that belonged to her, and ſet- on * _— : 
tle it to him and his heirs, | 


| covenanted to 
| join in ſufferin 


Mr. Freeman made his will in 1729, and took upon him The huſband 
w deviſe this eſtate to the defendant ; but not having per- and qevica I. 
ſormed the contract, or the acts he had obliged himſelf to do 


this eſtate to | 
by the articles, Freeman afterwards comes to a new agree- the defendant, 
ment with his wife, that he ſhall not take her eſtate in/lanter done what he? 
in fee, but ſubject to an appointment of the huſband and obliged himſelf 
wife, and in default of ſuch appointment, to the uſe of Rich- ao, — 
ard Freeman and his heirs. | | wile. op OH 
wife, that he 


hall not take her eſtate inſtanter in fee, but ſubjeR to an apointment of the huſband and 


vile, and 10 default thereof, to the uſe of the huſband and his heirs, 


A recovery was ſuffered by Mr. Freeman and his wife, and The recovery 
the uſes of that recovery declared to be to the purpoſes of the fuffered, the 


5 e ; uſes declared to 
led; he died afterwards, in the 3 of his on 4 5 the purpoſes of 
| i nt with her, or revoking his this : he 
out ever making any appointment WI enn 3 
ill. N | | wife's lifetime, 
| without making any appointment, or revoking his will; 


| The queſtion was, Whether the recovery ſuffered by Rich- The recovery 


ad Freeman and his wife, and the uſes of that recovery as ſuffergd by Mc. 


&clared by them, are a revocation of his will. * kann mY 


gemurrer ſhewed, the remedy was at law, and that an act of tone; A de- 
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A⁊2⁊ a recovery of her eſtate, and ſettle it to him and his heirs, 


but not having 


Mr. Noel for the phintiff inſiſted, that the recovery is Fd<laration | 
tharly a revocation as to this eſtate, There are two ge- 


neral 


uſes of the deed. 


aim at 


"ATE $5 . 


a=” tn, n 
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is a revocation 


of Mr. Free- 
man's will. 


TDation. Secondly, Where what is done, relates and extend 
to the whole eſtate, it will be conſidered the ſame in equity 


[742 } 


+ 


_ perſonal eſtate acquired afterwards, yet it cannot poſſibly tak 
in a real eſtate acquired afterwards, It is laid down in Ru 


uſes of the recovery amounted to a new agreement; for, in- 


and wife conveyed the eſtate in fee upon a different con. 


fir J. H. by will of the 12th of February 1708, © gi 
cc 


_ <<. wards, by leaſe and releaſe, the zoth of Auguſt 1709, it 


Cafes argued and determined 


neral rules. Firſt, Where a man has an eſtate in fee at the 
time of making his will, and makes a feoffment afterwarg; 
though he takes an eſtate to himſelf in fee again, it is a rey. 


as at law. And for theſe purpoſes, he cited Marwood 4. 
ſus Turner, 3 Yms. 163. there © tenant in tail-male, . 
e mainder to himſelf in fee, deviſes his lands to J. |, 
& and then ſuffers a recovery to the uſe of himſelf in fee, my 
ce dies without iſſue male; this is a revocation of the will, 
This determination ſhews, that the principle I have laid dom 
is fully eſtabliſhed, with regard to ſubſequent acts afir 
making a will. Though a will, I muſt allow, takes in al 


Hr. 616. that a feoffment after a will, though declared 0 
the uſes of a will, is a revocation. The deed to lead the 
ſtead of letting it reſt as it did on the articles, the huſband 
ſideration. | 

In the caſe of Pollen verſus Huband Eg. Caf. Alr. 111i 1 


all the reſidue of his real and perſonal eſtate to J. P and 
<< the heirs males of his body, with remainders over; after-fſ: 


J. H. together with J. S. his truſtee, convey ſeveral land 


in Warwickſhire to truſtees and their heirs, to the uſe . ; 


c himſelf for life; and that the truſtees ſhould execute ſuck 


e Tickner and her heirs. 


« conveyance thereof, as fir J. S. by writing under lM © 
<« hand and ſeal, or by his laſt will and teſtament ſhoud d 
<« appoint : fir J. S. died in 1710, without altering or E. at 
< yoking the ſaid will, or making any other appointment] tc 
< touching the real eſtate : the queſtion was, Whether ths ir 
<< leaſe and releaſe were a revocation of the will or not? and 
< it was decreed, that the leaſe and releaſe were a revocatia 
8 o 


There was a caſe of Tickner verſus Tickner, befo 
lord chief juſtice Lee, about a year ago, which was as fel 
lows : Robert Tickner ſeiſed in fee of the eſtate in que 
<« tion of gavelkind, died inteſtate, and left two ſons, He 
<« and Robert, who entered on his death, and became feiſs 
„in gavelkind ; Robert, being poſſeſſed of. an undividel 
% moiety, made his will, and deviſed it to his wife Elizabel 


5 | 6 Al 


in the Time of Lord Chancellor Hardwicke. 

« After making his will, by a deed of partition between 

"I Robert and Henry Tickner, and by fine, all the gavel- 
kind eſtate which Robert had deviſed, was allotted intire- 
y to Robert, to ſuch uſes as he ſhould appoint by deed 
or writing, and in defauit of fuch appointment, to him 
« A yerdict was found in ejectment, ſubject to the opinion 
of lord chief juſtice Lee, who, after mature deliberation, 
held this tranſaction to be à revocation of the will.““ 


& * 


ount to a new agreement. The conſequence of the reco- 
xry is, they have connected their legal and equitable eſtates 
ether, and conveyed them by the deed, to make a tenant 
the præcipe. It is laid down in Moore 107. that if a uſe 
declared by an indenture, yet the parties may alter the in- 
ture at any time, till the eſtate is executed by the fine; and 
he ſecond deed ſhall control the firſt, Bk ROE 


In Jones ver/us Morley, Salk. 677. it was reſolved, © that 
{if a fine had been levied purſuant to a covenant in a mar- 
nage agreement, no parol averment could have been al- 
lowed to declare other uſes, or that the fine was not to 
the uſes of that deed, and all parties had been eſtopped to 
* aver the contrary by parol ; but by deed ſubſequent, and 


"WF before the fine, other uſes may be averred, though they 
it BG: were declared by writing and not by deed ; for, by the va- 
. * riance, there was room to inquire and receive informa- 


„tion, that the old agreement was relinquiſhed, 


deed, though it be but a writing; for where the convey- 
* ance enures by way of tranſmutation, the uſe is according 
to the intent of the party, and it is no matter how that 
intent is manifeſted, ſo as it may be known.” He cited 
= the caſe of Stapleton verſus Stapleton, (1 Tr. 
It, 2.) 2 | 


ber Mr. and Mrs. Freeman would jointly declare uſes or 


poſe the eſtate had been limited to the husband in tail, with 
uch a power of appointment, the fee cannot be in abeyance, 
Ind therefore muſt revert back. to the- perſon, who had the 
Iriginal dominion over this eſtate. Therefore, if it is a re- 
Julting uſe, it would come to Mrs. Freeman, and muſt be a 
leclared new uͤſe to Come to him, and if fo, it is an acquired 

Vox. III. — . 


Mr. Wilbraham, council of the ſame fide. Though 
ere had been no expreſs agreement, yet the acts done 


& That this is a good revocation of the uſes of the firſt 


Till uſes are declared, and whilſt it lay in ſuſpence, whe- 


bot, it veſted in Mrs. Freeman, as being her eſtate. Sup- 
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it is a revocation. The reaſon, why, in the rule alread 
laid down, a ſecond deed will revoke the firſt, is, becauſe 


articles to limit a part of her eſtate to the husband in fe, 
on his doing what he agreed on his part to complete the 2. 


therefore the recovery ſuffered was not intended to complet 


variant from what is deviſed by him, but if the court ſhould 


the true queſtion was, Whether the recovery ſuffered by Mr, 


Caſes argued and determined 


eſtate, and conſequently a revocation of the will, as he vain. 
ed a better eſtate than he had before, | 


Mr. Evans, alſo council of the fame fide. Either 
having gained a new eſtate upon a new uſe executed to the 
husband, or on a ſolemn act by the huſband and wife, 


it reſts in agreement only, till the fine levied, or r-. 
covery ſuffered. The wife, who was tenant in tal 
with remainder to her nephew, covenants by mart 


ticles. He not having performed his contract, they come to: 
new agreement, that he ſhould not take the eſtate een In 
fee, but ſubject to the appointment both of husband and wits 


the articles, but upon a different conſideration. The fee, 
veſted in Mr. Freeman under the deed, was upon a ney uſe 
executed, and not a uſe contrafted for by the articles, but 


not be of opinion it is a new uſe, yet ſtill the very act of fuf- 

fering a recovery, ſhall be conſidered as an intention in Mr, 
Freeman to revoke his will. It is material, this is not ſuch 
an uſe, only as he ſhall appoint, but ſuah uſes as the husband 
with his wife ſhall appoint. Upon the whole, it is manifeſtly 
done with an intention to depart from the articles, and not in 
conformity to them. 


Tue attorney- general, for the deviſee under the will, faid, 


and Mrs. Freeman after the marriage articles is a total, o c 


a partial revocation of the deviſe made by Mr. Freeman bi 


will. Mrs. Freeman, at the time of the marriage, was ſeiſel 


(C745 


wife, and their appointments, therefore the fee cannot be fad 


has in equity, and what is the conſequence with reſpect b 


the equitable intereſt? Though the legal uſe, till appoint: 


the recovery is, that it conveys the legal eſtate, and bars th 


(2 
in tail of one part of the eſtate in queſtion, in fee of another. w 
It is neceſſary to conſider what eſtate it was Mr. Freeman hadi e- 
before the will, and what he intended to paſs by the will. He 
had only the truſt of an eſtate in fee, and under the will has 
deviſed nothing more but that truſt in fee. The operation 


eſtate-tail Mrs. Freeman had, the uſe is diſpoſed of, and the 
inheritance diſpoſed of by the limitation to the husband and 


? 


to be in abeyance. 95 
The ſecond queſtion will be, What operation the recove!) 


ment 


in the Time of Lord Chancellor Hardwicke. 


ment, may be ſaid to veſt in the wife yet the eqitable uſe veſts 
in the husband, then the recovery will operate only, ſo as to 
leave the husband ſuch eſtate as he had before. Where a 
perſon makes a will, and afterwards a ſubſequent conveyance, 
ſo far as it is conſiſtent with the will, it is no revocation ; ſo 
far as it is inconſiſtent, it is. 


He cited Coward and Marſhal, Cro. Eliz. 721. Where 

« a man deviſed lands to his younger ſon and his heirs, and 
« afterwards took a wife, and by another will in writing, ke 
« deviſed the lands to his wife for life, paying yearly to his 
« ſon, and his heirs, ſuch a rent, held to be no revocation; 


but in this caſe both wills may ſtand together, unleſs. the 
latter be contrary to the firſt will, or that there be an ex- 


« preſs revocation ; and here his intention appears to be 


only to provide for his wife, whom he afterwards eſpouſed, 


and not to alter the will as to his ſon”. 


Lord chancellor ſaid, the ſubſequent act appeared to be 
only a codicil, and does not come up to the preſent caſe, the 


| codicil being part of the will. All the caſes cited were mere 


legal queſtions ; as the eſtates in every one of them were legal 
eſtates. The caſe of Tickner verſus Tickner was a new 


conveyance, and did not reſt upon the partition only. 


Mr. ſolicitor-general of the ſame fide. A general rule is 


to be drawn from the caſes, that there is a ſort of revocation 


which does not depend on the intention of the teſtator. As 
where a man only takes back the very eſtate he deviſed by a 
new conveyance, and yet is held to be a revocation. The 
converting an equitable into a legal fee, is not within this rule, 
but depends upon other conſiderations, and the preſent is a 
aſe of this ſort. The reaſon why a perſon who firſt made a 
will, and then ſuffers a recovery to the fame uſes, is a revo- 
cation, depends on artificial reaſoning, being conſidered as a 
new conveyance. That the converſion of a legal into an 
equitable eftate or truſt, will not be a revocation. 


In the caſe of lady Mary Vernon verſus Jones, 2 Vern. 
241. A. deviſed lands to truſtees to pay his debts, and then 
* to pay his wife 200/. per ann. for her life: the teſtator 
* lived ſeveral years, and his debts were increaſed from 
* 2000/7. to 100007. A. by deed and fine conveys his lands 


* to the ſame truſtees to ſell to pay his debts, and the ſur- 


* plus to him and his heirs, and his wife joins in the fine 


* and conveyance : this was determined to be no revocation 


* of the wife's 2001. per annum”. 
* | 4 U 2 = | In 
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was limited upon the recovery to ſuch uſes as the huſband 


| © after the deviſe was. conveyed. to be ſold, in order to pay a 


that expreſs purpoſe, and in truſt for himſelf as to the re. 


in law the whole fee is gone, and yet in equity, a revocation 


_ tanto, When a man, after making a will, demiſes to the 


. +. Cafes argued and determine: 


In the caſe of Ogle verſus Cook, the 20th of F cbruary 
1748, before your lordſhip : A real eſtate was deviſed, and 


<< debt due to Mr, Coke, and conveyed to him in fee for 


< {idue; held to be no revocation.” This was determined, 
J apprehend, on the common principle of a perſon who i 
ſeiſed in fee making a will, and then mortgaging the eſtate, there 


of the will pro tanto only. The caſe of all other revoca- 
tions depends upon the implied intention of the teſtator, and 
after making a will, no act ſhall revoke it, but where the 
act done is inconſiſtent with his will, and even then, where 
it is only a partial inconſiſtency, it is but a revocation pr; 


fame perſon for forty years, this is a revocation pro tants 
only. 5 1 , 


In the caſe of Lamb verſus Packer, A. by will deviſed 

“ to his ſon a meſſuage of ninety-nine years, if three lives 
'« lived ſo long, paying his ſiſter 400. per ann. for her life, 
ec and afterwards makes a leaſe to B. of the fame meſſuage 
for ninety- nine years, if three lives lived ſo long, paying 

& gol. per ann. to the leſſor and his heirs; it was decreed 


<« at the Rolls, that the leaſe was a revocation of the deviſe ; | 
but upon appeal to the lord keeper, decreed to be 20 reve- : 


cation, and that the daughter ſhall be paid her annuity. 
2 Vern. 495.” FFF 

At the time of making the will, the teſtator had no legal 
eſtate, but, in the notion of this court, a bare equitable fee. 
What is done between the huſband and the wife? Nothing 
but a conveyance of the legal eſtate. The bare conveyance 


of the legal eſtate will make no alteration as to the will. It 


and wife ſhall appoint, and for default of ſuch appointment, 
the huſband has it in fee. The alteration by the recovery 1s 
only the contingent appointment of uſes, and not inconſiſtent 
with the will in any reſpect. If Mr. Freeman had had a 
legal eſtate, it could not have been diſtinguiſhed from the 
rule of a recovery's being a new conveyance, but clearly he 
had only an equitable fee. It has been ſaid, here was a new 


agreement, but the conſequence does not follow; if it was 
a partial agreement, it is no revocation ; if there had been 


ſuch an agreement to ſubject it to this contingent partial re- 
yocation by letting in the appointment as to ſome of his in- 
tereſt, it would have been only a partial revocation, and the 
5 8 equitable 


4 —_— — My 


in the Time of Lord Chancellor Hardwicke. 709 


quitable fee he had in him is not diſturbed by any act the 
kaſband bas done by the recovery. But as the appointment 
yas never made by the huſband. and wife, the recovery i; no 
Jteration of the old equitable fee Mr. Freeman had in him 


it the time of making the will. 


Lord Chancellor. The caſes have been determined on The law leans 
nice and artificial reaſons, upon an inclination the law 2 1 

Mays ſhews to favour an heir, and to prevent him from ſoning allowed 
being diſinherited, where the intention of the teſtator is to prevent his 
doubtful. If the huſband had been ſeiſed of the abſolute _ dilinhe- 
koal eſtate at the time of making the will, and afterwards had 
ſuffered a recovery, and declared the uſes to be ſuch as he ; 5 
and his wife ſhould appoint ; this would have been a revo- > 
cation. If a perſon ſeiſed in fee, deviſes an eſtate in fee oJ. 


4 e 


fee, that is a revocation, The caſe of the feoffment, where 
the teſtator takes back the old uſe, is a prodigious ſtrong 
ae. That conſtruction muſt ariſe from a preſumed inten- 
boa, that the teſtator would not have made a new convey- 
ce, without an intention to revoke his will. But this muſt 


be underſtood with ſome reſtrictions and limitations. Ly 2 


ö 5 5 : Wh . 
If the conveyance or recovery be for a particular purpoſe, mon recovery 


then it ſhall revoke no further t to anſwer that purpoſe, as is to a particu- 
where a teſtator creates an eſtate for years, or for life, in the _ purpoſe, it 

4. . * 22 | all revoke no 
lands deviſed, it ſhall operate no further. This is the rule further than to 
of law, but it as been thrown out as a doubt, whether there anſwer chat 
may not be ſome difference in equitable eſtates. . purpoſe. 


| EY BE 3 2 | he ſame con- 
I am of opinion that the ſame conveyance which would be rene, which 
a revocation of a deviſe of a legal, will be equally a revoca- would be a re- 
f d iſ f 1 1b] ſt d it Id b vocation of a 
non ot a deviſe of an equitable eſtate, and it would be very 1 
dangerous to property if it was otherwiſe. But ſtill the ſame gal, will be 
rule holds as at law, if for a particular purpoſe only, it ſhall be <qually a by 
underſtood to be a revocation pro tarts only. | bates e, Ne 


deviſe of an 


In all the caſes where. it is a conveyance of the whole equitable cats. 


all Tag . 55 
eſtate in law, and is only meant for a ſecurity, the revocation 8 


ſhall only be for that particular purpoſe, to let in the incum- whole eſtate in 


brance, for the teſtator himſelf has drawn the line, how far lau is onty 


8 . 5 5 1 f * 
the revocation ſhall go, and his intention is plainly ſhewn. city the revs. 


2 5 8 1 | cation ſhall be 
oy marriage articles, the wife contracts, that on the huſ- pro tanto only. 
and 


nd's doing ſome certain acts, ſhe will convey her eſtate to 
him and his heirs. e 


It has been ſaid Mr. F reeman has not done the acts on his 
put, and therefore was not intitled to an equitable eſtate in 
255 4 ai the 


. and by a conveyance takes back an eſtate from J. S. in U 748 ] 5 
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710 | C.aſes argued and determined 


body, without Cation of the will. 


| Prelerve, &c. this is a revocation of the will. 


the lands; but though this may admit of ſome niceties, I yy 

take it he had an equitable eſtate. Being ſo ſeiſed he made 

his will, and deviſed his equitable intereſt to a perſon and his 

4. heirs. | Afterwards, he and his wife ſuffer a recovery, and d 

[ 149 5 Not declare the uſes to the huſband in fee abſolutely, but t 

ſuch uſes as he and his wife ſhould appoint. No appoint. 

ment was ever made by him and the wife; ſhe ſurvived hin 

and at his death the fee veſted in him and his heirs. It hx 

been inſiſted on the part of the plaintiff, that the recovery, and 

the deed to lead the uſes has made an alteration in the eſtate 

The queſtion is, as to that part of the articles, where the 
huſband was to have the fee in the wife's eſtate. 


Whereaman So far J am of opinion with the defendant, that where 


has an equitable m | enni IE a - l 
e ee man has an equitable intereſt in fee in an eſtate, and deviſe 


an eſiate, and ite and afterwards makes a conveyance of the legal eſtate ty 
deviſes it, and the ſame uſes, this is no revocation. ME 
makes a ſubſe- F- | 


quent convey Whether the conveyance is made by feoffment, by Teaſe and 


ance of the le- | ; | ; 
To the releaſe, or by fine and recovery, it makes.no alteration, for 


ſame uſes, it it that is inſtrumental, provided he takes it on the ſame limj. 


no revocation. tation he did before. If a man ſeiſed of a legal eſtate deviſes 


it, and afterwards conveys it in truſt for a particular pur. 

pole, this is no revocation, but that does not prove it to beno 

revocation in all caſes. I am of opinion, it is in this caſe 

; plain, the huſband and wife came to a new agreement; for, 
before, he was to have an abſolute inheritance, but, by the 

recovery, took the eſtate ſubject to the joint appointment of 

the huſband and wife, and was executed by the declaration 

of uſes under the common recovery. 


It has been ſaid, the eſtate veſted in him till appointment 
made, and will open, when made, to let in the uſe of the 
appointment, and therefore, ſtill he had the ſame eſtate as at 
the time of making the will. I am of opinion this cannot 
be maintained. LO e 1 


5 =» mags? pry _ Twill put this caſe : Suppoſe a man ſeiſed in fee of a 


eftate, deviſes eſtate deviſes this, and afterwards on a ſettlement, by leaſe and 


it, and after- releaſe takes an eſtate to himſelf for himſelf for life, with 
wards by deed 


takes an eſtate limitation to a ſon when born, and the heirs of bis body, with. 


{ 750 out any truſtees to preſerve contingent remainders, it might 


* far life, and to be ſaid, this was for a particular purpoſe to let in a ſon when 


. fon 2 750 born, and did not in the mean time make any alteration of 
3 ia the former eſtate, but this has been clearly held to be a revo- 


any truſtees to | 


Mr. 


in the Time of Lord Chancellor Hardwicke. 


Mr. Freeman took a fee differently. qualified, conveyed 
kferently, diſpoſable differently, and cannot be ſaid to be only 
for a particular purpoſe, and therefore I am of opinion the re- 


”, 
* 


covery is a revocation of the will, 


The caſe of Tickner verſus Tickner comes very near the 
preſent, it was not merely to effectuate a partition, but for 
another purpoſe, and therefore lord chief juſtice Lee held, it 
amounted to a revocation ; and I am, for the ſame reaſon, of 
opinion, the recovery here is alſo a revocation. ? 


Pitt verſus Snowden, January 20, 1752. Car 287. 


ORD Hardwicke ſaid in this cauſe, that receivers * A receiver ap- 
appointed by this court have a power, where they ſee 8 * | 
it neceſſary, to diſtrain for rent, and need not apply firſt to power to diſ- 
this court for a particular order for that purpoſe ; and that train for rent, 
he had often wondered at their doing it, as it gave the tenant e . 
an opportunity of conveying his goods off the premiſes in the ticular order for 
mean time, for the court never makes an immediate order that purpoſe, 

- "RR, | unleſs there be 
for a diſtreſs, but allow on ſuch applications a future day for a., goubt who 


tenant to pay. had a legal 


LET. 7 85 2 right to the rent. 
If there ſnould be any doubt who had a legal right to the 
rent, then the receiver, as he muſt diſtrain in the name of the 
perſon who has that right, would very properly make an ap- 
plication to the court for an order. NS 


6 


Anon. December 18, 1752. BE FF rn 
A MOTION was made for an injunction to the building A bill in this 


of a houſe to inoculate for the ſmall pox in Cold Bath Sort to reſtrain 
| +. nuiſances ex- 


Fields. | | tends to ſuch 


. 1.2 . . | | 1 
For the motion the following caſes were cited, 2 Roll. Abr. (nies. © Seay | 


13} 140. Hawk. Pl. Cro. book 1. p. 199. ca. 75. ſed. II. _ 3 
| | of mankind, 
Zum 169. | | | . though reaſon- 


Lord Chancellor. The application is to be conſidered in ee ** = | 


two lights: Firft, Whether the thing complained of be a ſance. 

nuiſance ? Secondly, If a nutfance, whether of a public or a 5 
private nature? Now it is not ſettled, that a houſe for the [ 751 J.. 
reception of inoculated patients is a nuiſance. Upon an in- 260 


1 — 


Lide caſe of Wilkinſon verſus Colley, 5 Burr, Rep. 2698. 
, dictment 
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born, and fr J. recite that the plaintiff's father was ſeiſed of an eſtate for life 


upon the eltate, father ſhould cut down the timber upon the eſtate, and that 


Waſte, and the 


Timber cut to 
the amount of 


ky 
* 


72 © © Cafes argued and determined 


4 dictment of that kind, there hath been lately an acquitta] alter 
a trial at Rye in the county of Suſſex. The notion of x pr 
vate nuiſance is, where it affects only particular perſons, 1 
ſtopping up antient lights, Sc. It then becomes a pubit 

- -Huſlance when it affects many perſons, though it may lite, 
wile at the ſame time be of a private nature too, as in the eit 
of a hole in the king's highway, c. The preſent nuifance if 
any, is a public one. For it is not confined” to the partie 
property of the plaintiffs, becauſe it is in the nature of terry 
to diffuſe itſelf in a very extenſive manner. But bills to re. 


. ſtrain nuiſances muſt extend to ſuch only as are nuiſances 
law. And the fears of mankind, though they may be ra, 
. ſonable ones, will not create a nuiſance. Had it been a ni. 


fance, the proper method of proceeding would have been by 
information, in the name of the attorney-general. 
Upon the circutnſtances of this caſe, I am of opinion, [ 
ſhould not bejuſtified in granting the injunction which is non 
prayed, and therefore muſt deny the motion. 


Cann ty, Garth verſus Cotton, February 5, 1783. 


ORD Hardwicke having taken time to conſider of the 

| 2.14 cafe, this day delivered his opinion. | 

8. 8 The plaintiff's father was tenant for ninety- nine years, if 

0 long I've, he ſhould ſo long live, without impeachment of waſte, except 

without im- voluntary waſte, remainder to truſtees to preſerve contingent 

a of remainders, remainder to his firſt and other ſons in tail male, 
Alte, except . de | ſi | h CO | . fl | 

volyntary, re- Temainder to ir John Cotton in fee. bo 

ainder to | FEES | 1 | | . Go 

truſtecs to preſerve, &c, remainder to his firſt, &c,-ſons in tail male, remainder to Sir J. C. in fee, 

T 17 The tenant for ninety-nine years, and fir . John Cotton, 

G. beſore a Ton before a ſon was born of the former, agree by articles, (which 


C, agreed to cut | : | : 
dann eimber and was indebted by mortgage, Oe.) that the plaintiff 
89 ſir John Cotton ſhould not take advantage of its being walte, 
- tnould not : | wi 1 11 

take advantage and that the money ariung from it ſhould be divided between 
of its being them. Bos 12 Pry, | | 

money ariſing ſromit to be divided between them. 
Timber was cut down to the amount of 20008. as appeared 
25001. G. fon by the defendant fir John Cotton's anſwer ; the plaintiff wa 
born ien yeacs after wards born on the 2oth of May 1704, ten years _ 


in the Time of Lord Chancellor Hardwicke, 713 
be articles were executed, has fince attained his age of twenty- after attained 
ne, and ſuffered a recovery of the eſtate to Himſelf and his * 4 Sa 


eirs. : PITT Ry | covery of the. 
| eſtate to himſelf and his heirs? 


The general queſtion is, Whether the plaintiff is intitled ergy eee 
p ſatisfaction for ſo much as ſir John Cotton received out of f, gion for ſo 


he inheritance of the eſtate by ſale of the timber before the much value of 


i lantiff came in eſſe, and conſequently before he had any agen =p | 
N. late in the land, and while the remainder to him veſted in C. received un- 


1 ontingency? It is admitted to be a new queition, and that der the a _ 
int 16 | " ae ment, and his 

. plainti can have no remedy at law; but if intitled to any, 8 

Ul | muſt be in equity. | 7 | | mitting aſſets, | 


| | 5 | 1000l. with 
ptereſt at 41, per cent. to be computed from the filing of the bill directed to be paid to the plantiff 
he ſon of G. by the executors of fir J. C. . 


Several matters are to be conſidered. I will mention ſome 
at are in their nature plain, and others that are more 
oubtful. The cutting the timber was a wrong act: fir John 
otton had no preſent right: the inheritance was in him, 
ut ſubject to open, on the father of the plaintiff having iſſue 
fon : the plaintiff's father might have brought treſpaſs, and 
ueht to have done it, upon account of the privity between 
im and the remainder- man of the inheritance : the articles 
ere between perſons that had not power to do it: there 
ere ſeveral falſe recitals in the articles, as that the plaintiff's 
her had a freehold eſtate, &r. There cannot be a ſtronger 
roof of colluſion : both join to injure the remainder-man if 
be eyent of his coming in 4 happened before the deſtruction 
i the timber was completed. „ 


This caſe will depepd intirely on the nature of the eſtate 


ae Was in the truſtees, and the conſequences reſulting 

rom it. „ | | 55 

F The four principal things for the conſideration of the court E 
are, Firſt, I he intent and uſe of creating limitations to tru- | 
ie, es, to ſupport contingent remainders. Secondly, What 


ate ſuch truſtees take at law, and what actions they can 
kaintain at law? Thirdly, What is the nature of ſuch a 
tin equity, and what remedy they have here? Fourthly, 
ow they are chargeable for a breach of truſt, and how other 
rlons may be affected by it? e 


Fir, Inſerting truſtees to ſupport contingent remainders Chudleigh's 


dok its riſe from two great caſes, Chudleigh's, 1 Co. 120. 4. and Archer's 
Vor. III caſe gave riſe 
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truſtees to pre- 
et ve contin- 
gent remainders 


The want of a 
veited eſtate in 
feoffees to uſes 

V as the defect 
that called for a 
1emedy, * 


placed firſt in Coſe's Reports, though ſubſequent) this point 


Settled in 

_ Cholmelcy's 
caſe, that truſ- 
tees took an 
eſtate; doubted 
till then whe- 
ther they had 
any more than 
a right of entry 
in caſe of for- 
feiture. 


it down; yet they could not ſue at law, the owner of the in- 
heritance only could ſue; and the ſtatute of Glouceſter, 6 Eq. 


ner: woods and mines are part of the inheritance, and the 


L754] 


The truſtees 
might have had 
an injunction to 

ſtay waſte be. 
fore the contin- 
gent remaindere 
mas came in 
eſſe. 


fully ſtated and allowed in the caſe of Hales and Riſley, 


Caſes argued and determined 


and Archer's, 1 Co. 66, a, though not brought in uſe till 
after the uſurpation. 


The defect that called for a remedy was, the want of: 
veſted eſtate in feoffees to uſes: in Chudleigh's caſe, the 
judges run into refined and ſpeculative reaſoning ; one thin 
the majority of them went on was, that fuch a right in the 
feoffees to ſupport the contingent uſes would introduce a per. 
petuity, if it was not capable of being barred : the law waz 
not then ſettled, but afterwards in Archer's caſe, (which is 


was adjuſted; and alſo in the argument of Pollexfen it wx, 


| Secondly, It was formerly a queſtion, whether truſtees took 
any eſtate at all, except only a right of entry in caſe of for. 
feiture ; but this was ſoon ſettled in Cholmeley's caſe, 2 C. 
50. n. A leaſe to A. for life, remainder to B. during the 
life of A. is a good remainder. 41. Ed. 3. Fitz. title Vaſe 
53. Duncombe verſus Duncombe, 3 Lev. 457. If it is ſo 
after an eſtate for life, it is much ſtr8hger after an eſtate for 
years, as was rightly argued by lord chief juſtice Lee, in the 
caſe of Smith and Parkhurſt, alias Dormer verſus Forteſcue, 
14 Geo. 2. in B. R. If there is a diſſeiſin they muſt bring 
the aſſiſe, they have an intereſt in the timber, but not to cut 


1. ch. 5. gives the writ of waſte to the ſame perſons. 
_ Thirdly, It is right to conſtrue it in the moſt liberal man- 


deſtruction of the former, and exhauſting the latter, might 
take away the beſt part of the inheritance, The queſtion is, 
What remedy the truſtees may purſue in this court? The 
preſent truſtees are not only enabled to make entries, &c. 
ash is uſual, but to do all and every other lawful act. and att, 
and they may take all remedies in law and equity. 


I am clear they might have had an injunction to ſtay waſt 
before the contingent remainder- man came in eſſe; vide 


4 b 
Dayrell verſus Champneſs,* Eg. Caf. Abr. 400. The book: . 
* If A. is tenant for life, remainder to B. for life, remainder to the firſt and ti 
other ſons of B. in tail male, remainder to A. in tail, &c. And B. (before the. th 
birth of any ſon) brings a bill againſt A. to ſtay waſte, and A. demurs to this 1 
bill, becauſe the plaintiff had no right io the trees, and none that bad the in- 
her itance was party; yet the demurrer will be over-ruled, becauſe waſte 150! . 
the damage of the public, and B. is to take care of the inheritance for his chil- h 


dren, if he has 5205 and has a partieular intereſt himſelf, in caſe he comes to ia 
elta:c. Vide Cal. Eq, Abr. P- 400. | | fo : 
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oo till further : a bill may be brought in behalf of an infant 

in ventre ſa mere to ſtay waſte. 2 Vern. 711. The truſtees 

in this caſe might have done it: ſuppoſe they had, and an 

injunction had been granted, and afterwards the timber had 

deen felled, it had been a contempt of the court. On what 

terms ſhould the parties offending have been diſcharged ? 

This court would not have fined them, but they could have 
deared the contempt only on the terms of making ſatisfaction, 
1nd that might have been by paying the value of the timber. 

To whom ſhould it have been paid ? Not to the tenant for 
years, he could have no right; nor to the remote remainder- 
nan; but it ſhould have been laid up for the contingent 
tes; for without direCting this, complete juſtice could not 
have been done. | 1 


Fourthly, Notwithſtanding what is faid in Pollexſen 250. Tiuſtees to 
the duke of Norfolk's cafe at the end, that truſtees for pre- preſerve con- 
frving contingent remainders are not puniſhable in equity gase be 
though they break their truſts, yet that obſervation was not gay of a | 
attended to by lord chancellor Harcourt in the cafe of Pye breach of :ruſt, 
nus George, Salk. 680. Michaelmas Term 1709, and in 2nd 2 puniſh» 
the caſe of Piggot ver/us Piggot, in the ſame term, and alſo Or 
in the caſe of Manſell verſus Manſell, 2 P. I/ms. 610. it was 
held they might be guilty of a breach of truſt ; and it was alſo | 
kttled that a voluntary grantee under the truſtee without no- 
tice, would be liable to the truſts. Suppoſe the truſtces in 
this caſe had conſented to the felling and the ſale of the tim- | 
ber, and had covenanted not to bring a bill for an injunfion — 3 
to ſtay waſte, they. would have been liable. The words of 4 
lord King (who was not diſpoſed to extend the power of this _— 
court), in the caſe of Manſell ver/us Manſell, are remarkable: 4 
* Should the court (he ſaid) hold it no breach of truſt, cr 4 
* paſs it by with impunity, it would be making proclama- 
tion, that the truſtees in all the great ſettlements in Eng- : 
* land were at liberty to deſtroy what they had been intruſted — 
* only to preſerve.” But in this caſe the truſtees have not = 
Med; that will excuſe them, if they had not notice. 


In all alienations by truſtees the alienee is not affected by An alienee is 
the act of the truſtee, but by notice of the truſt. All the not * 5 
priies here claim under the will of, and it is — we by 
reited in the articles. It would be ſtrange to ſay the plain- nowice of the 
ls father and fir John Cotton would have been liable if ut. 
the truſtees had joined, and yet are not ſo now. Suppoſe the 
fultees had joined in the ſale of the eſtate to a purchaſer [ 755 | 


wh notice of the truſt, and mines had been opened and ex- 
lauſted, and afterwards a ſan had been born, according to 
| ee * 4 3 ee 8 the : 


— f — — 


: * * — 
8 ä ů — ̃ —— ter 
—— LY A AED DITA — 


come the pro- 


theauthority of of fraud and colluſion, which eſtabliſhes the authority of thi 


| remainder for trees. If there be tenant for life, remainder for life, remain: 
life, remainder der in fee; if tenant for life commits waſte in trees, and il. 


in fee may 


bring action of waſte, 


during the va- 


.cancy, the ſuc- 350+ 4. Fitz. Nat. Brev. 112. And this action 1s 
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the caſe of Manſell verſus Manſell, this court would have de. 
creed a reconveyance of the eſtate, and their decree way 


not have been complete without giving a ſatisfaction for why 
had been taken away, | Wig 


The firſt owner There have been ſeveral objections raiſed. Firſt, Thy 
of the inheri- the interpoſition of the truſtees to preſerve contingent g. 

tance ſha)l have :; : . 
timber blown mainders will not alter the legal right of the tenant for lis 
down, for the and the remainder-man of the inheritance ; but it is qe. 
trees mult be- monſtrable it was deſigned to abridge the legal rights of th 
erty of ſome. tenant for life to deſtroy, &c. by forfeiture, and the le 
Ray. rights of the latter to accept by furrender. It is true toll 
firſt owner of the inheritance in eſſe ſhall have timber blow '"* 
down, Lewis Bowle's caſ:, 11 Co. 79. b. and Aleyn u it 
an eſtate in contingency is no eſtate, and the trees mult he. ke 
come the property of ſomebody, and therefore the firſt re. 
mainder- man of the inheritance in being takes them: but in 
the preſent caſe there is contrivance and colluſion contrary u 

conſcience. . 


Ihe point of The ſecond objection, That there is no remedy at lay: 
fraud and col- but this caſe depends on principles of equity, that is, the po 
Mages aebi + P Shore e e be fan 
this court often court often contrary to and beyond the rules of law; can. 
ee * and ſider how this determination coincides with reſolutions at 
eyo x | 1 pf 
Tulcs of the law, law, | ns 
There is a diſtinction at law between eſtates that go one, 
which ariſe by operation of law, and by limitation of the 
party, the former may go back and open, the latter not, 


Tenant far life, An action of trover lies by the remainder-man for the 


for life LIP terwards he in remainder for life dies, the remainder- man in 
mits waſtein fee may bring action of waſte. Paget's caſe, 5 Co. 76. b. The 
trees, and after- common law has intended a remedy in cafe of waſte, which 
der los lite die, may be by a perſon where the eſtate was out of him by wrong 
remainder- man and afterwards reveſted in him, %. Litt. 356. a. 


If tenant for A biſhop after reſtitution of temporalities has a fee; the 
* 1 ned freehold when he dies is in the king. If tenant for life," 
predeceſſor, demiſe of the biſhop's predeceſſor, commits waſte during th 


commits waſte yacancy, the ſucceſſor ſhall have an action for it. Co. Lit. 


cefſ»r ſhall have given him by the ſtatute of Marlbridge. 2 Inſt. 151, 155 
an action ſor it. 39 Ed. 3. 15. b, 2 Ko. Abr. 824. Pl: 35 4» 55 by | 


in the Time of Lord Chancellor Hardwicke. 


. it it was, lie might ſue for waſte done in the time of his 
ould redeceſſor, which he cannot do; but this remedy is by the 
Vat policy of the law. 2 . 1 ; 4 

This court will go further than the common law can, as + 756 ] 
En the caſe of an intermediate eſtate for life there is no re- grant an injunc- 
re. BY medy at law for waſte, Mo. 454. 1 Rol. Abr. 377. 1 Vern. tiontoftay | 
z. 2 Freeman 35. 2 Shower 59. But this court will teens tor rot of | 
d. grant injunction to ſtay waſte of trees for ornament, or belong- or belonging to 
de ing to a manſion- houſe. | . | « neon. | 
0 27 | + | | : | ouie, 
1 In Abrahall and Babb lord Nottingham cites a caſe A firſt tenant 
wt that went much further, and preſerved the contingent 3 | 


intereſt of the inheritance : the firſt tenant for life gave 
leave to the ſecond, who was ſo without impeachment 
of waſte, to cut timber, and yet the injunction was granted. 
The caſe of Flemming and the Biſhop of Carliſle went on 
the fame ground, becauſe he ought not to do waſte by antici- 
ration, and before the eſtate to which the privilege was an- 
nexed came into poſſeſſion. Robinſon verſus Lytton, De- 
cember 12, 1744, went much further, * 


The third objection. Suppoſe a bill might might have 
been brought by the truſtees to ſtay waſte, yet it does not fol- 
low that this bill is now proper for an account. The general 
run of caſes are of injunction, becauſe that is the moſt im- 
mediate relief ; but it does not follow this method is not 
proper, and only one caſe cited to ſupport that reaſoning. 
Jeſus College verſus Bloom, November 19, 1749, (vide 
ante p. 262.) This point was not abſolutely determined in 
that caſe : I was of opinion the college might bring trover, 
and therefore it widely differs from this cate where ho reme- 
dy can be at law. | 5 


Objection the fourth. If ſuch bill may be brought, yet 
no decree could be for the value of the timber, or that the 
money ſhould be laid out for the benefit of the contingent 
remainders; and in ſupport of this, Whitfield verſus Bewet, 
2 P. Vms. 240. was relied upon; but the difference be- 
tween that and the 
vance in this. | 

Objection the fifth. The great length of time. But there 
is no ſtatute of limitations in the way, nor are there any lacks 
to. be imputed to the plaintiff, | 3 


The bill was brought within three years after the plaintiff 
was of age; the inconvenience js not greater than in an 


tion 


7¹7 


cond, who was 
without im- 
peachment of 
waſte, to cut 
timber ; but the 
court granted 
an injunction, 
for he ought 
not to do waſte 
before the eſtate 
to which the 
privilege was 
annexed came 
into poſſeſſion. 


preſent caſe, is the colluſion and contri- 


9 
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Where the uſe 
of the recovery 
is declared to- 
be to the reco- 
veror and his 
hens, it does 


Not create a new 


eſtate, but he 
is in of the an» 
. 


"LU IS} 3 


terwards affirmed in the Houſe of Lords. 


Trover may be 
brought againſt 
an exccutor of 
the perſon who 
Converted the 
timber to his 
Seon ule. 8 | 


that the executor of the tertenant may be anſwerable for the arrears, which 


and parties may have remedy here afterwards. Before the 


Caſes argued and determined 


tion at law by a remainder-man in fee after the death of the 
intermediate tenant for life ; the plaintiff here agrees to accept 
ſo much for ſatisfaction as the defendant confeſſes in his an. 
ſwer to have received, ſo that there is no difficulty in direQing 
the account. CT, 


Objection the ſixth, On the recovery ſuffered by th, 
plaintiff the reverſion is diſcontinued by it; and lord Coke 
ſays, after waſte is done regard is to be had to the ſtate of 
the inheritance, which muſt continue the ſame at the time 9 
the action brought. Co. Litt. 356. a. That certainly i, 
law : but the uſe on the recovery is declared to the plaintif 
and his heirs ; and in lord Derwentwater's caſe, 6 Geo, 1. 
this was held to be the antient uſe agreeable to Abbot and 
Burton. 2 Salk. 590. and ſo was Martin and Strahan, 
Hilary 16 Geo. 2. in the court of King's Bench, and al- 


Objection the ſeventh. That ſomething new ariſes in the 
ſtate of the cauſe, as it now ſtands, by the revival on the 
death of fir John Cotton ſince the argument at bar. If an 
action of waſte would lie for the plaintiff againſt fir John 
Cotton, yet that the remedy is gone by the death of fir john 
Cotton, and conſequently an action of trover will not lie 

againſt the executor of the perſon that converted. Of this 
I give no opinion. Trover may be brought by an executor; 
ata it ſeems ſtrange and contrary to juſtice that thoſe actions 
ſhould not lie againſt executors as well as for them : but be 
that as it will, yet the plaintiff is intitled to relief in this court 
in many caſes where at law the action moritur cum perſona, 


fourth and fifth of William and Mary Co. 24. ſe#. 12. there 
was no remedy at law againſt an executor of an executor, yet 
equity gave it, and it was laid down as a rule by lord Not- 
tingham, and he ſaid the common law would come to it in 
time. His prediction proved true, for it was determined ſo 
at law two years before the ſtatute. Eaton College verſus 
Beauchamp, 1 Ch. Caſ. 121. 2 Mod. 293.* 


— 


| A rent of 1). 148. per ann, was granted by King Henry VI. to Eaton | 
college, iſſuing out of certain lands; the bill ſuggeſts that the college did not 
know where the lands lay ſo as to enable them to diſtrain, and therefore pray! 


the maſter of the Rolls thought reaſonable, in reſpe& that the perſonal ellatc 
wat encreaſed thereby, and decreed accordingly, | = 


To 
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To go further: In all caſes of fraud the remedy does not In ail caſes of 


ge with the perſon, but the ſame relief ſhall be had againſt e 


wie executor. Colluſion in this court is the ſame as fraud. die with the 
| | perſon, but the 
ſame relief ſhall be had againſt his executor. 


This general argument ab incenvenienti was uſed on both Arguments ab 
les, which is of weight, eſpecially in a new caſe. On the inconvenienti 


f art of the defendant it was faid, by this means timber would AR 
i Wh: locked up, and give occaſion for queſtions to ſpring up more particu- 
| eter a great length of time. Theſe are much leſs than the —_ in a new | 


nconveniences on the other fide, if contingent remainder- 
gan can have no remedy in this caſe. The law allows of as 
many tenants for life as are in being at the ſame time; 
noſt family eſtates are in ſettlement, and frequently the firſt 
ner of the inheritance in being is a remote remainder- 
mn. The remainder-man in fee might collude with the 
rt taker, and though there are ever ſo many contingent re- 
manders intervening, they might deſtroy the woods and ex- 
huſt the mines, and when a fon is born he will have nothing 
ft to ſupport the family. There being truſtees will not al- 
kr the caſe, if they have not notice of it. Artifices to ſup- 
port neceſſitous and extravagant tenants for life increaſe daily: 

n Fermor's caſe, 3 Co. 79. the reſolution was contrary to 
the ſtatute of fines, but the judges reſpected the general 
miſchief, oe | es 


1 


If the original limitations had been ſubſiſting, I muſt have [ 758] 
lected the money to be laid out and ſettled ; but as they are 15 
tarred, and the plaintiff has the fee in the eſtate, he muſt 

lave the money. - EE 


As to intereſt. The conditign of the timber when felled 
(hes not appear, not whether any, and how much was uſed in 
repairs, nor how much is grown up ſince; I ſhall direct it 


llerefore to be computed no further back than ſiom the filing 
bill. 9 TP 


* His lordſhip declared, that on all the circumſtances of 
" the caſe the plaintiff is intitled to recover ſatisfaction in this 
* court for ſo much value of his inheritance, as the defen- 
* Cant's teſtator exhauſied and received by virtue or colour 
- of the articles entered into between him and the plaintiff's 7 
; late father, who was tenant only for the term of ninety- ] 
une years it he ſhould ſo long live; and ordered that the 4 

maſter to whom he referred it thould compute intereſt on 
the ſum of x000/, admitted by the anſwer of ſir John 

es „ Hynde 


720 


C41 * 290. 


T. S. ſeiſed in 

| Fee of lands de. 
viſed the fame 
to his wife for 
life, and after 
her deceaſe to 

R. B. and the 
heirs of his 
body, and for 
want of ſuch 
iſſue to be fold 
and divided 


amongſt his re- 


[7597]. 


_ & defendants the executors, they having admitted aſſets 9 


relations according to the ſtatute of diſtributions where no will is made. 
The wife is no relation to the huſband, and the next of kin take the whole excluſive of her 
both by the words of the will,, and the intention of the teſtator, 


_ afterwards married John Lydiard, fince deceaſed, and lb 


both ſince dead, who were ſiſters of Henry Serjeant, the f. 
ther of the teſtator, and his next of kin. 85 


to the inheritance in fee in the eſtate of Crick, in ſuch ſhars 


and that her intereſt in the inheritance, and the money 1 
ariſe from the ſale of the ſaid premiſes was ſo veſted in he; 


truſtees, their executors and adminiſtrators, for ninety. nit 


power to herſelf of diſpoſing of this eſtate by will. 


Caſes argued and determined 
© Hynde Cotton deceaſed, to have been received by hin 
* from the time of filing the plaintiff's bill, after the rate af 
four per cent. per annum, and tax the plaintiff his coſt; 
and that what ſhall be ſo found due to the plaintiff for th 
« 1000/. intereſt and coſts be conſidered as a demand h 
* ſimple contract on the eſtate of fir John Hynde Cotton dt. 
% ceaſed, and be anſwered and paid to the plaintiff by th 


<© their teſtator fir John Hynde Cotton by their anſwer y 
ce the bill of revivor.”? 


Worſeley ver/us Johnſon, November 19, 1753, 


4 HOMAS Serjeant being ſeiſed in fee of lands calle 
Crick, in the county of Northampton, of gol. a yer, 
deviſed the ſame to his wife for her life, and after her deceaf, 
to his kinſman Ralph Bucknell, and to the heirs of his body, 
and for want of ſuch iſſue, to be ſold, and divided amo 
his relations, according to the ſtatute for diſtribution of i. 
teftates eſtates, where no will is made ; and by the faid wil 
deviſed his houſes in Foſter-lane to his wife, her heirs and 
aſſigns for ever. A 


Thomas Serjeant died in 1726, leaving his widow, who 


left two aunts, Dorothy Hook, and Caſſandra Higginbottom, 


Ralph Bucknell, before Mrs. Serjeant's ſecond marriage, 
died without iflue in 1727, and ſhe being adviſed, that het. 
ſelf, and the teſtator's next of kin thereupon: became intitled 


as they would have been intitled to his perſonal eſtate, in cale 
he had died inteſtate, by virtue of the ſtatute of diſtributions, 


that ſhe might diſpoſe of it by deed or will. A 
Before her ſecond marriage, the wife, with conſent of Ml 
Pydiard, conveyed theſe lands, amongſt other things, 8, 


years, determinable upon the death of Suſannah Lydia 
late Serjeant, for the uſes therein mentioned, and reſer/ 


a After ward 


in the Time of Lord Chancellor Hardwicke. 


Afterwards, reciting her firſt huſband's will, and his de- 
{of the ſaid eftates, and that the was intitled to diſpoſe of 
hare that ſhould ariſe by ſale thereof, ſhe gave all her right 

head title thereto, and all her ſhare ariſing by ſale thereof, to 

Wo I plaintiff, his heirs, executors, adminiſtrators, and aſſigns, 

„ever, and died in January 1750. 


rde repreſentatives of Dorothy Hook and Caſſandra Hig- 
bottom, the teſtator's aunts, claim the whole money ari- 
ug from the ſale of Crick, in excluſion of the plaintiff, in- 
ſing the wife of the teſlator Thomas Serjeant was not in- 
tled, . being no relation, ,within the words of the teſtator's 

ul, or his intention, nor a relation within the ſtatute of diſ- 
bution. | 


Mr. Clarke for the teſtator's next of kin, cited the a of A. gives the re- 
4 ſidue of his per- 
Davis verſus Do; February 8, 1747-8, there the words u oth 
Uthe will were, << I give the reſidue of my perſonal eſtate to ,, truttees, who 
' truſtees, to place out at intereſt, and to permit my wife to are io permit 
receive the Produce thereof for her life ; ; and after her de- bis wife to re- 
ceive the pro- 
i ceaſe, I give it to ſuch of my relations as would have q,ce for ker 
been intitled under the ſtatute of diſtributions, in caſe I had life, and ſavs, 
died inteſtate, in ſuch ſhares as the law directs: Lord alter her de- 
ceaſe, I give it 
Hardwicke was of opinion, that the wife in that caſe was to ſuch of my 


not to be conſidered as a relation, and ber repreſentative relations as 


would have 
not intitled 70 any of the huſband's reſidue as e e 4 ERR 


her place. 3 der the ſtatute | 
of diſtributions 


'Mr. Wilbraham of the ſame ſide, argued, that in con- in cafe I had 
Iraction of law, a wife is not properly a relation to a huf- died inteſtate : 
and, for that word means next of blood, which a wife is EM norco. 
tt, but i is nearer than next of kin, and ſtands in the ſame a relation. 

oh as a king and ſubject, or ſubject ang king, guardian and 


wad, or ward and guardian. 


A wife or huſband; in law, are but one perſon,” and cited F 160 ] 
a Cafe. out of 1 Vern. to ſhew that where a deviſe was to a 

uband and wife, and a third perſon, it was held a jointe- 

ey in moieties, and the huſband and wife to take only a 

wotety, as being but one; he alſo cited 2 Mod. 20, & 21. 


Lord Chancellor. Do you mean that the will intended 
rations at the determination of the eſtate tail, for I think it 
Ml in a great meaſure depend upon this, 


Mr. Wilbraham faid, that the teſtator did certainly mean o, 
nd that he never had his wife in view, but intended, if this 
remote contingency did happen, thoſe who were the next re- 
ations thould take, and who were ſuch when the event took 
Vor. III. . place, 
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in the eſtate to be ſold. 
Mr. Coxe, likewiſe of council for the defendant, aid, thy 


| ſhe is called affinzs, they conſanguinei. 


lation to a huſband, for the plain meaning of the words here 


and can the council for the defendants deny that the ſtatut 


ſo near the preſent, that it is neceſſary I ſhould look into it 


[ 761 ] 


Lad Et 290. 


tative of Mr. Serjeant's wife. This queſtion depends on th 


mar, an abſtract quality, any relation that ariſes. in ſocial lif 


dictionarics 
m ans conſan · 


guidei and affi- ſtatute it means kindred by blood only. 
nis; in the ſta- et Hh 


tute, kindred by blood only. 


place, and not relations at the time of his death, and then. 


and in the mean time defire to have a copy of that decree, 


Cafes argued and determined 


fore the repreſentative of the wife is not intitled to any ſhy 


in the civil law, the wife was not conſidered as a relation tg 
the huſband in the ſame light with the next of kin, becayſ 


Mr. attorney-general for the plaintiff ſaid, there was no 
caſion to enter into a nice diſcuſſion how far the wife is ar 


is, that it ſhould be left to the law to determine it, and thy 
ſuch perſons ſhall take under the word relations, as the ſh 
tute of diſtribution would give it to, in caſe he died inteſtate 


gives the wife a ſhare in an inteſtate's eſtate ? 


Lord Chancellor. The caſe of Davis verſus Bailey come 


and therefore let this cauſe ſtand over till Tueſday ſeven-night 

Worſley verſus Johnſon came on again Novembe 
5 26, 1753 . 

T ORD Chancellor. The bill is brought by the plain: 
4 tiff, as executor of Suſanna Lydyard, againſt the de: 

fendants, who are the next of kin of Thomas Serjeant, fo 

a ſale of his real eſtate, which he deviſed in the manner: 


has been already ſtated, and what he now claims is one moi 
ety thereof under the ſtatute of diſtributions, as the repreſen 


conſtruction of the will arifing out of the words, and the in 
tention of the teſtator. In the courſe of the cauſe I hart 
changed my opinion, which at firſt leant in favour of the wife 
What is the ſenſe to be put on the word relation? In ti 
will it 1s uſed in an improper manner, it ſignifies, in gram 


but in vulgar acceptation, it is transferred to a perſonal ſents 
and is fo uſed in this will, as if he had ſaid kindred, which! 
the word in the ſtatute, and where the will refers to the ſt 
tute, it muſt be taken as the ſtatute takes it. 


Strictly, the wife is no relation to the huſband ; relati 
in dictionaries, means conſanguinei and affinis, but by li 


in the Time of Lord Chancellor Hardwicke. 723 


The wife is no relation by blood, nor by affinity: See Cal- The wife non 

= . ; „ . a . affinis eſt, ſed 
ws Lexicon, title Affinitas ; the wife, ſays he, non affinis. caula alfinitatis, 
f, ſed cauſa 9 affinis ab eodem ſtipite. Skinner, 


ile Cognatia, Parentela. 
Ir the wife was next of kin, ſhe muſt exclude all the reſt. 
The ſtatute of 


The ſtatute of 21 Hen. 8. c. 5. ſec. 3. intitled What fees . 8. diſtin. 
webt to be taken for probate of teſtaments, ſays, “ in caſe guiſhes more 
# any perſon die inteſtate, the ordinary ſhall grant admini- ing between 
tration of the goods of the perſon deceaſed, to the widow next of kin, 

x of the ſame perſon deceaſed, or to the next of his kin, than the ſtatute 
diſtinguiſhing more clearly between them than the ſtatute of diſtributions. 
of diſtributions. BE b 


This, then, is the ſenſe of the word relation, but if that [ 762 ] 
ould not anſwer the apparent intention, it muſt give way 
10 it. | ; x | CE: : 


[ think, if the ſtrict ſenſe of the word does not take in the 
lle, it falls in with the intention, for he gives his wife 
he rents of the eſtate for life, and then to his nephew in 
l. Nothing can be more improbable, than to imagine he 
bin view his wife's being alive at the determination of the 
tal, to ſhare in the diſtribution of the money at that time. 
Should it go at fifty or one hundred years diſtance, ought it 
h go to the remoteſt repreſentative of his wife, even in this 
ale to the repreſentative of the ſecond huſband of the wife? 


e. 
ii 


a . 


- duppoſe he had ordered a diviſion between my own relations, The word my 
p the ſtatute directs, this plainly would have included relati- D means 
a e exactly the ſame, 
nsin blood only, and can never in common parlance mean as my own re- 
bs wife ; and the words my relations mean the ſame as my lations. 
un. + EE | OY 
The caſe of Davis verſus Baily * is in point, and I can 
nd no difference, for there the deviſe was, to ſuch of my 
relations as would have been intitled by the ſtatute of diſtri- 
butions, 5 = . 


lis lordſhip diſmiſſed the plaintif®'s bill without coſts. 


Evelyn verſus Evelyn, January 14, 1754. | Cas 291, 


N a former cauſe it was decreed, that the maſter ſhould The queſtion 


was, Whether 
* take an account of the perſonal eltate of Charles Evelyn, the perlen! 


In the caſe of Davis and Bailey, the teſtator by his will gave the reſidue 
lis perſonal eſtate to his wife for life, remainder to ſuch of his relations as 
duld have been entitled by the ſtatute in caſe he had died inteſtate, The wife 
Amed a moiety, By lord Hardwicke, relation means kindred, the wife 1s 
Rol Kindred, nor a relation within the meaning of the ſtatute. | 
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to the brother, 


grandlather had ceaſed; but on account of his infancy, adminiſtration of þ 


Pool verſus ball for the brother; firſt in the caſe of Pool and Whiſta 
| Whiſhaw, and the gth of July #708, againſt the grandmother, by the 


724 C.̃.»,.᷑Xes argued and determined. 


_ ny 1 come to the hands of ſir Jobn Evelyn bis executor 11 
inteſtate ſhall go that the clear reſidue of the perſonal eſtate ſhould be laid q 
wholly to his in South Sea-annuities in the name of the accountant genen 
eee) Dy and placed to the credit of this cauſe, and he was to dedy 
between him the truſt thereof for the benefit of John Evelyn, fon 
and the grand- Charles Evelyn: ſince the decree, videlicet, on the the yj 
Hard, Lord of December 1752, John Evelyn died a batchelor of foung 
ardwicke of k | 
opinion it be- years of age, leaving Charles Evelyn his only brother, wy 
longed intirely claims, as next of kin, the reſidue of his late father's perſon 


2rd that the eſtate, and all the other perſonal eſtate of John Evelyn 


no right to ſhare 8 Ec. of John Evelyn. was granted to William Eveln 
n for th r the e benefit 7 Charles Evelyn. g 


tion with him. 
Sir John Evelyn, the grandfather of the inteſtate, ande 
5 Charles Evelyn, inſiſting he was in equal degree of kind 
[ 4s ] to the inteſtate with Charles Evelyn, the preſent bill 
brought againſt fir John Evelyn, to account for the perf 
eſtate of Charles Evelyn deceaſed, the father of the plainti 
Charles Evelyn, and that the ſame may be paid to the plan 
tiff, as part of John Evelyn, the teſtator's perſonal eſtate, ; 
that the ſame, together with all other the perſonal eſtate 
the inteſtate, may be placed out ons the benefit of the phi 
tiff Charles Evelyn, 


The defendant fir John Evelyn, by his anſwer, ink 
that he being grandfather of the inteſtate, is in equal det 
of kindred to him, with the plaintiff Charles Evelyn,: 
_ equally intitled with him to a diſtributive ſhare of the teſtator 
perſonal eſtate. 


The cauſe was heard laſt Ich Term, and aft 
conſideration, lord chancellor gave judgment to day. 


The queſtion is, Whether the eſtate ſhall go wholly to 

plaintiff the brother, or be divided between him, and thed 
fendant the grandfather, as being equal, that is, ſecondi 
degree by the civil law. The ſtatute of diſtribution mult 

the rule of determination in theſe caſes. The rules | 

down after the general direction in the act, are to o nat 

| ſpecifications of particular caſes. 


Twice deter. This queſtion has been thrice determined in Weſtmink 
mined; firſt, in 


afterwards in nimous opinion of the court; . they were ſo deliberate, u 
Norberry ver- 


ſus Richards, they heard civilians before they determined' it : "ae in i 


in the Time of Lord Chancellor Hardwicke. 


A the Rolls, and might perhaps have been founded on the 
"mer authority; and it is ſucceſſive determinations make 
he law. | 


But it has been ſaid, notwithſtanding, by the council for 
he grandfather, that theſe determinations are erroneous, for 
hey are in equal degree by the civil law; the common law 
deed makes a difference, for the brother is in the firſt de- 
nee, and the grandfather in the ſecond degree; but that 
aw only takes place in matrimonial caſes, and by the civil 
W. they are both in the ſecond degree. Yet I am of opi- 
nion that the deciſion in Pool verſus Whiſhaw is right, and 

[ ſhall abide by it till I ſee it reverſed. I have ſeen notes of 
ord chief baron Ward, and baron Price, they are looſe ones 
indeed, but it appears by them that doctor Lane was heard. 


former ; it is ſaid there, doctor Lane argued, that this caſe 
mas not to be determined by the ſtatute, but by the civil 
Ew; and yet they all held, that there was no ſuch uſage ſince 

the ſtatute, and diſmiſſed the grandfather's bill. | 8 8 


This act was eighty-three years ago, and made on pur- 
poſe to ſettle people's eſtates, but if it was res integra, I 
think there are juſt grounds to prefer the brother. 


The words of the ſtatute muſt be taken together, amongſt 
the next of kin, pro ſus cuique jure, according to the laws in 
ſuch caſes, and if by ſettled determinations, an equality or 
preference had been given, that is confirmed by this ſtatute. 
As to the conſequence ; Firſt, The civil law, is no part of 
the law of England, any further than it has been received 
here; and this with regard to perſonal eſtate. Secondly, In 
real eſtates there is no degree between brothers, as held in 
/entris 413. Collingwood and Pace, and in Blackborough 
verſus Davis, 1 P. Ums. 41. the court relied on the old 
uſages of England. This alone would be ſufficient to ſup- 
port the determination in Poole verſus Whiſhaw, that it an- 
ſwers the intention of the act. | | 


ſor it: before the Novells, the father took all the child's. 


aternal grandfather, becauſe the child was in pupillage to 
fe, if there was no father, Code 6. Lex 48 & 49. 


I do 


r 
| . | | and ſucceſuve | 
e of Norberry verſus Richards, heard by the late mafter 3 


make the law. 


Lord chief baron Dod's note is ſhort, but plainer than the 764 J 


But it was argued from the civil law, that there is a ground Before the No- 
vells, the father 
| „„ took all th 
fortune, the mother none at all; the grandfather of the child, ia 1 = 
If there were no grandchildren, took the whole, that is the; the mother | 
none, the grand. - 
father of the 
child, if no 
| . grandchildren, 

took the whole, viz. the paternal grandfather. 


, 
— —— — 
ä — — — —— — —— _ 


726 - Cafes argued and determined 
The Vovells '  T do not find that it is any where ſaid the Novells were ere c 


were never ad- 1 „ ,. : 
5 mirely admitted in any part of the weſtern empire ; no couniry i 


in any part of Europe admits them intirely, but all follow ſome uſages gf 


Europe, but all ; . „ 
fon pe, But a"! their own : the Novells probably were deterninations in the 


uſages of their Prætorian courts ; which Juſtinian in compiling his body of 
own. law adopted. 1 5447 | 


The 18th No- | Novell 118. c. 2. lets in the brothers and ſiſters with the 


wk, 33 = father and mother, excluding the grandfather, as is obſeryei 
and fſters with by the commentators, and it would be abſurd to make thy 


[ 765 ] ovell admit the grandfather, &c. becauſe, by aſcending ſil 
the father and higher, it would admit a greater number of perſons, almof 


mother, ex- to the excluſion of brothers and ſiſters. 

cluding the | e | 

grandfather, for, by aſcending higher, it would admit ſuch a number of perſons, as muſt exclude 
brothers and ſiſters. N | | 


Vinius, p. 654. fays, there are caſes in which perſons in 
the ſame degree, or perhaps nearer, may take, to the excluſion Ml | 


of thoſe in equal degree. 


This probably had prevailed in the Prætorial court, and 
adopted there might be jus potius. Fn Om 


188 0 Arguments of inconvenience, have been alluded to in 
very great in- courts of juſtice, and it would be a wy great one in the pre.  \ 
ild 


convenience 


way the. ſent caſe, to carry the portions of ch 


ren to a grandfather ; Wio 


portions of chil. the grandfather by the courſe of nature is old, muſt be ſup- Ws 


drentoa poſed to have been provided for, and may very probably be 
| quan 5 oh for jn a dying condition, and not want it; the grandchild, on the i 


contrary to the CONtrary, is an infant, and a proviſion neceſſary for him to W' 


very nature of maintain him, and ſet him out in the world; beſides ſuch a Wi 
proviſions 


Tmongf chiz. determination would be contrary to the very nature of pro- 


dren, as every viſions among children, as every child may very properly be 


child may pro- {aj | 4 
perl . N ſaid to have a ſpes accreſcendi. 


22 acere- I would not be underſtood, that the argument of inconve- 
*  _ nience alone, has weight enough to decide the queſtion, but 

it is a reaſon at leaſt for not unſettling former determinations ; MW, 

and if I was to vary in opinion, it would tend to alter diſtri- W, 

butions made ſince 1708, and diſturb the peace of families. WW 


„ Therefore, in favour of the plaintiff, let the former de- 
cc cree be carried into execution, between the parties to this WF" 
& ſuit, in like manner as it ought to have been between the 
8 parties to the original clauſe, and let the ſeveral accounts 
<< thereby directed be taken, and carried on before the maſter ; 
« and as to ſo much as ſhall be coming under the decree for 
4 the ſhare of John Evelyn, the infant, who is dead, and WW" 
&« alſo the ſurplus of all other the perſonal eſtate 2 Ja h 
—— velyn 


in the Time of Lord Chancellor Hardwicke. 727 


{Evelyn the infant; his lordſhip. declared, that the ſame 
belongs wholly to the plaintiff Charles, his ſurviving bro- 
« ther, and the defendant Sir, John Evelyn, the e e 
(has no right to ſhare the diſtribution with him, and re- 
i ferred it to the maſter; to take an account of the perſonal 
u eſtate of John Evelyn, the infant deceaſed, and that what 
hall be coming for the clear ſurplus of the perſonal eſtate 
t of John Evelyn the infant, he directed to be applied for 
© the benefit of the plaintiff Charles 155 — his ſurviving 
brother, and placed out at intereſt in ſecurities, in like 
© manner as was directed concerning the ſhare of the infants 
by the former decree, *' > At 


| 
[ 


ſauary 29, 1764. Ex parte Vennor and others, [ 966 7 
Guardians of John Vennor of Wellſborne in the cs 293. 

County of Warwick, Gentleman, on the Behalf 

of him as a Minor under the age of twenty-one - 

Years. an 


\ WRIT of ad quod damnum lately iſſued directed to the An application 
ſheriff of Warwickſhire, commanding him by the oath toe the court to 

. , . ſet aſide a writ 
f honeſt and lawful men of the county, to inquire whether of ad quod 
t would be to the King's prejudice, or of any other, if he damnum, on a 
hould grant to George Lucy, eſquire, a. licence, that he ſvzg*!tion of 


er; 6 5 | 
up. {Wy incloſe a certain cart- road or cart-way in the pariſh' of — 4 
; be bharlcot in the ſaid county, leading from thence to the town of the neigh- 

the I Stratford upon Avon through ſeveral cloſes and incloſed bouringvillages, 


5 . g 1 : : when the inqui- 
rounds in the writ mentioned, which road is to contain Gtion was * 


ne thouſand three hundred and twenty-eight yards of land thereon ; and 
length and nine le in breadth, as the ſame hath for age 
any years laſt paſſed been uſed and enjoyed, to hold the ing ſet out, (in 
me ſo incloſed to the ſaid Mr. Lucy and his heirs for ever; lieu of the road 
that inſtead of the ſaid way he makes another road or cart- e per, by 
yy in his own foil as convenient for paſſing through the ed out the 
me, And the petition further ſet forth, that Mr. Lucy wi) in his 
wing obtained the ſaid writ, cauled a jury to meet at his 3 
duſe in Charlcot of the 4th of October 1754, being three wicke, on all 
s before the quarter-ſeſſions holden for the county of he circum. 
ar wick, without any notice given for that purpoſe, at which 3 rag 
ne and place am inquiſition was taken before the under- nion there was 
nf, in and by which the jurors therein named ſaid it would 10 ſurprize nor 
it be to the prejudice of the King, or of any other, if 8 

| 5 y Other, it he new road | 
uld grant to Mr. Lucy a licence to incloſe the road or ſhould be fer 
ay in the writ mentioned, to hold it ſo incloſed to him and gut Þy.the per- 
heirs for ever; ſo that inſtead of the ſaid road he do in his out the wriv. in 
n ſoil ſet out one other cart · road as convenient for paſſengers bis own foil. 


through 
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=" And it was repreſented by the petition, that the cart. m 


Mr. Vennor's eſtate near 20/. a year, as the ſtopping up 


1 7679 


vWwas to meet at Mr. Lucy's houſe on the 4th of October abou 


houſe, who told him the jury had viewed the roads, but gay 


| ſuch writ was executed, and that the inquiſition taken there 


ſheriff for a copy of the writ and inquiſition, that they mig 
be certain what road was intended to be incloſed, and wb 


Eier Caſes argued and determined 
through ' the ſame, as in and by the writ is mentioned x 
directe. 1 | 


ſo intended to be incloſed is a large, ſpacious and open rw 
reatly uſed by. coaches, waggons, &c, paſſing bety 
tratford and Warwick, and that the road intended to 
made uſe of inſtead thereof is not 800 yards round abo 
but is a very hilly and uneven road, and no materials ne 
thereto for the repairing the ſame. And the petitioner fun 
{et forth, that a very trifling part of the road fo intendedy 
be uſed is in the ſoil of Mr. Lucy, though the writ requing 
2 new road to be ſet out altogether in the ſoil of Mr. Ly 
but on the contrary thereof near three parts out of four 
the ſame goes through Mr. Vennor's grounds, and ſhoul 
Mr. Lucy obtain a licence for the incloſure, it would let 


great a road would be the means of driving the whole count 
through Mr, Vennor's eſtate. 5 


The petition further ſet forth, that they had no knowl 
of the writ being ſued out till the day before the ſame m 
executed, when Mr. Vennor by accident heard that a ju 


changing the roads, on which day Mr. Vennor attended in hy 
grounds from ten in the forenoon till after one, expecting tt 
jury would have come to have viewed the ſame in that time 
but after waiting to no purpoſe, he went to Mr. Lucy 


him no opportunity of ſpeaking to the jury. 
The petition further ſet forth, that after being informe 


was in favour of Mr. Lucy, the petitioner gave notice the 
ſhould appeal againſt the fame at the next quarter-ſeſſion 
which were held at Warwick on Tueſday following, andt 
petitioners did after the writ was executed apply to the unde 


was intended to be uſed inſtead thereof, that they might! 


able ſufficiently to inſtruct their council; but he declared e 


had left them with Mr. Lucy, and your petitioner did the 
apply to Mr. Lucy and his attorney, and to the clerk of f 


peace for the ſame, but to no purpoſe, but could not proc 
a copy until the morning the appeal was tried: and the pt 
tion further ſet forth, that two of the jurors who took f 
inquiſition appeared at the ſeſſions, and voted as juſtices 
behalf of Mr. Lucy, and ordered the writ and inquiſition Will 


\ 
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% does not ſet out any new road, or give one yard of land 
lieu of the road intended to be taken away, the petitioners 
aed that the writ and inquiſition taken thereon may be ſet 
de, and a new writ awarded, and in the mean time all fur- 
ir proceedings on the ſaid writ of ad quod damnum, and 
inguiſition already taken, may be flayed, or ſuch other re- 
f as may ſeem meet. - F 


At the ſame time a petition was preſented by the inhabi- 


be made is, ſtating the ſame matters, and making the fame 
hections as in Mr. Vennor's petition, and praying likewiſe 
e writ of ad quod damnum might be diſcharged, and which 
3 argued by council, and came on to be heard with Mr. 
ennor's petition. e 


Mr. Wilbraham for the petitioners. The conſtant form 


puld carry the new road through his own land. 


The preſent application is to ſet the writ aſide for Mr. Lucy's 
pt doing what the writ requires, and likewiſe upon a ſug- 
on of ſurprize in taking the inquiſition on the writ of 
| quod damnum. I do allow that no notice is abſolutely re- 
tired, but then throughout the law, in every office of in- 
wſtion, the King is to be ſatisfied, or ſubject, that there is 
damage to either, and that it ought to be done in the 
eneſt manner imaginable, In the Year-books, 34 Ew. 3. 


penly, and not privily; the ſame again was held in 
ating to eſcheators, where it is declared every perſon is to 
we evidence openly on pain of 4o/. In the caſe of Sir 
wer Butler, 2 Ventr. 344. the writ was executed the day 


re the writ was executed only on the 4th of October 1754. 
d the appeal to the quarter-ſeſſions was heard upon the 8th 


ht tering the inquiſition. The ſtatute 8 & g JF. 3. ch. 16. 
ed es the appeal. The quarter-ſeſſions in this caſe being an 
elite juriſdiction, there ought to be a reaſonable time 


owed for perſons appealing, to lay the whole facts before 
e court. The inquiſition was ſigned on the Friday, Mr. 
acy's ſteward kept it till the Wedneſday morning till within 
ſe hour before the appeal came on. 


Mr. Robinſon council of the fame fide. The expreſs con- 


4 
* 6 2 


be recorded; for theſe reaſons and for as much &s Me. 


the writ ad quod damnum is, that the perſon applying 


is laid down the inquiſition is to be taken in good towns 


Edo. 3. The ſame rule prevails in the ſtatute of Henry 8. 


| bore date, and at thirty miles diſtance from the place. 


Won of the writ is, that the perſon ſuing out the writ thould 
Re, 42 1 


ts of ſeveral neighbouring towns where the road intended 


[ 668 } 


the ſame October. Six juſtices againſt two were for re- 


4 


%; 


730 


5 | hay out the new road at his own expence, but not one ſyllabe 
of evidence has been given to the jury about it; the peſ 
| tioner Mr. Vennor likewiſe applied to the under-ſheriff 6 


Cuſes argued and determined - 


a copy of a writ ; he anſwered it was not in his power to gi 
Dit, it was in Mr. Lucy's hands; and the petitioner could ng 
procure a copy till the Wedneſday, the very day of the y 
peal; he cited 7 Mod. alias Farreſiey, on the conſtruction d 
8 89 V. z. 


Mr. attorney- general of council for Mr. Lucy. Whether iy 

road turned, or ſet out, be to the damage of the country, is ng 
the-queſtion now; the only queſtion is, Whether the execution 

of the writ has. been done ſurreptitiouſly and fraudulenth, 
and without the perſons who are affected by it, having a 

[ 769 ] opportunity of. objecting to any damage that might enſue 9 
the country, and if ſo, whether it ought to be quaſhed! 

The material point for the conſideration of the court is, whe- 

ther there has been any ſurprize in this caſe. It was done 


with notoriety, for the petitioners were fully informed of it: # 

as to the execution of the inqueſt of office, no preciſe form fy 
of notice is required either in the church or marketplace, g 

but is left intirely to the diſcretion of the under-ſheriff. The de 
notice was given on the 3oth of September to the perſons * 
who were to attend as the jury. The perſons ſummoned an 
the jury were men of fortune and reputation, and the 


P part of them have eſtates in Charlcot, where Mr. 4 
ucy's ſeat is, and where the road is turned. Though the 
act of parliament directs the appeal to be at the next quarter- 7 
ſeſſions, yet if Mr. Vennor had deſired time, the juſtices 
would have indulged him by putting it off to another quar- 
ter- ſeſſions. The hearing on the appeal laſted ſeveral hours, 
the evidence of the new road being half a mile about was lad 
before the juſtices, the particular damage to Mr. Vennor, 
| likewiſe was inſiſted upon, and attempted to be proved. But 
ſuppoſing the juſtices have done right in confirming the in- 
quilition, yet the petitioners council inſiſt that the new road 
ought to go through the ſoil of the perſon who ſues out. 
| Theſe are words of courſe in. every writ of this kind, and 


never meant to be ſtrictly purſued. 


— e BR ww» I.&F- . 


Sir Oliver Butler's caſe was a ſurreptitious execution of a 
writ of inquiſition as to a market; the inquiſition there was 
executed the day after the writ bore date. 


7 The only caſe in equity was mentioned by your lordſhip, 
which was in 1721, before lord King, the Earl of Saliſbury 
verſus Archer, there the writ of ad quod damnum iſſued 4 


| : | 
in the Time of Lord Chancellor Hardwicke. 


zoth of April, the Jury came twenty miles from the place, 
us executed the day after the teſte of the writ, and there was 
z beginnirig to incloſe before the quarter-ſeſſions at Win- 
cheſter, ſeven juſtices out of thirteen were of opinion they 
could not enter into it, the appeal not being at the next quar- 
ter-ſeſſions after the inquiſition. | 


Lord Chancellor. Applications of this nature do not 
come frequently before the court; but when they do, this 
court, as an officina brevium, muſt judge according to 
rules of law. The only proper queſtion is, Whether there 
has been any-ſurprize in the execution of this writ on the 
(perſons petitioning, by preventing them from laying evidence 
before the jury at the time of the inquiſition, or before the 
juſtices on the appeal; and whether Mr. Vennor is not too 
late now to take it up? | 


The inconvenience to the public in caſes of this nature is 
not to be tried before me; for if I was to enter into it, I 
ſhould be ſetting up my juriſdiction in oppoſition to a juriſ- 
dition appropriated by act of parliament to the quarter- 
ſeſſions only. I am of opinion therefore I can take no fur- 
ther notice of this head of inconvenience, than as it may be 
auxiliary to the ſurprize ſuggeſted by the petition. If the 
jury had manifeſtly done contrary to the general good of the 
country, it might have afforded a ſtrong corroborating evi- 
dence of ſurprize. The writ of ad quod damnum was teſted 
the 17th of September; notice was given on Monday the 
26th to attend on Friday the 3oth. e 


It is not the ſhortneſs of the time, where the law has not 
preſcribed any particular time, which is alone ſufficient evi- 
dence of ſurprize ; that the inquiſition is taken and executed 
ma fair and open manner is all that is required. Then it 
eomes to this, Whether there was an intention of ſurprize, 
or any actual ſurprize? Neither have been made out to m 
ftisfaction, Mr. Lucy ſwears he directed the ſheriff to 
ſummon a fair and impartial jury, and out of the towns in 


jury came, were contigious to the road. This was Mr. 
Lucy's direction: and the under-theriff ſwears he gave 
orders to his officers to ſummon the gentlemen who lived 
neareſt the road. They appear to be perſons of great fortune; 
vir Charles Mordaunt the knight of the ſhire was amongſt 


i leaſt to ſhew fairneſs. The clauſe in the act of parliament 
EE 422 


the neighbourhood. All the towns but one from which the 


them: it is not at all probable theſe gentlemen would do an 
unpopular thing in turning the road, which is a circumſtance 


to 


731 


770 
In caſes upon 
writs of ad 
quod damnum, 
this court muſt 
judge according 
to rules of law. 


The inconve- 
nience to the 
public in theſe 
caſes not in- 
quirable here, 
being a juriſ- 
diction þbelong- ; 
ing to the quar- e 8 
ter ſeſſions 
only. 


Sufficient if 
the inquiſition 
is executed in 
a fair and open 
manner. 


E 


"0 - | ' Caſes argued and determined 


to be ſure is drawn in a very extraordinary manner, but | l 
not neceſſary to obſerve upon that in the preſent caſe. Oy, 
| pm anſwer to the whole in regard to the appeal is, thy 
r. Vennor, &c. did actually appeal to the quarter-ſefſiog 
and the matter was fully heard, The place is within fo 
miles of Warwick; the quarter- ſeſſions was held there, ang 
the trial laſted four hours. No evidence has been laid be. 
fore me that there was any material witneſs, who could ng 
be had then from the ſhortneſs of the time. 


Though the Though the appeal by the act of parliament is dire y 
appeal 1s direc- 2 8 

e be at the next quarter ſeſſions, yet it is in the power of the 
next quarter. Juſtices to adjourn the quarter- ſeſſions itſelf to another da 
ſeſſions by 8 & or they might have adjourned this particular matter to a ſub. 


ones = ſequent ſeſſions. 


— a Another point which has great weight with me is, whe. 


ſeſſions. ther the appeal to the quarter-ſeſſions is not waving the ob. 
jection of ſurprize with reſpect to the male-execution of the 
writ, and I rather think it is a waver of it. In the cafe 
before lord chancellor King, in 1721, the appeal was to the 
_ Eaſter quarter-ſefſions, and the objection was, that the incb- 
ſure was before Chriſtmas quarter-ſefſions, and therefore i 
was diſmiſſed hecauſe it was not the next immediate quarter. 
ſeſſions. Tt has been truly ſaid, the ſtatute has put the juſtices 
in the room of the traverſe. Suppoſe before the act of parla. 
ment the petitioners had traverſed the inquiſition, and iſue 
had been taken upon it, and a verdict had been found for 
the inquiſition; Could the petitioners afterwards have p- 
plied to this court upon a ſuggeſtion of ſurprize, and a fnu- 
diauulent and clandeſtine execution of the writ ? Certainly they 
cCould not, „ | 


It has been ſaid that, in order to comply with the vrt, 

Mr. Lucy muſt ſet out a way in his own ground which vil 
communicate with the highway; the terminus ad quen fat 
[ 7720 the benefit of the country, but it is not neceſſary the whole 
new road ſhould go through his own ſoil. b 


Where a new Here Mr. Lucy has bound himſelf and his heirs to key a 
road is made, the road in repair, which is more than is abſolutely neceſſary; MM.” 
and the pariſh for I am of opinion, after he had once made the new road 


n be at no "2 ; l | 
7 expence às it is eſtabliſhed in the room of another in the very ſame 


be waa} ana pariſh, who can be at no further expence with regard to tit 
. iabebnent: ld road, as it is taken into Mr. Lucy's park, the inhab 
Gughtto repair tants ought to have repaired the new road when made fa 


the new for the the future. pr Fog 3 3 


Bu 


future, 


in the Time of Lord Chancellor Hardwicke. 733 
bot if the new road had lain in another pariſh, there he Where il, 
echt not only to have made it, but he and his heirs ought in another pa- 


\ have kept it in repair; becauſe the inhabitants of another, riſh, then the 
iſh having gained no benefit from the old road being laid, perſon who 


; — . ſued out the 
1 to Mr. Lucy's park, as they had nothing to do with the nn apes 5 

ir of it. * | by e | heirs, ought 
d pair of 5 . | | not only to 
pon the whole, as there does not appear to me to have make it, but 


keep it in re- 


een any ſurprize at the time of the inquiſition, and the matter pair. 


us fully laid before the juſtices on the appeal, I ought not 
p ſet aſide the writ ; therefore the petition muſt be diſmiſſed. 


1 This A or ee 
over verſus Morrets, Monday April 1, 1754, at ,___ * 
1 Powis Houſe, | 1 


» 


Y a decree in this cauſe coſts had been decreed to all where cofts are f 


4 parties out of a real eſtate 3 one of the parties, who was decreed to 2 ; 
d-Wrtitled to receive coſts, dies before they had been taxed. CTY ” 
Fr | though one of 


It was inſiſted that, as to this perſon, the coſts moritur cum them, who was 
e e - intitled to re- 


erſona. | 
| 1 | ; | „ +; ceive colts, died 
Lord Chancellor ſaid, he thought this a ſevere rule, and bale they 5 


x a diſtinction might be taken in the preſent caſe as the Were taxed, 


f | | hey do not 
ofts are by the decree made a lien on real eſtate ; and upon mur cum 


«Wing the bar, if they knew any authority to warrant ſuch a perſona, but 

„ eanction, Mr. Hoſkins ſaid, your lordſhip took the diſ- nis ber at aw 
le inction in lord Oxford's cauſe, and Mr. Bignell mentioned YE OY Www 
or 


that the maſter of the Rolls had taken the ſame diſtinction in 
acale of Howard verſus Hall at the laſt ſeal, . 


Here every thing was ſettled by the decree, and therefore tt ny thing 
nothing left which could make a bill of revivor neceſſary ; if had remained 


there had been any thing remaining to be done, the repre- t bave been 
kntative of the eld 3 by 1 the cauſe would + © 1 1] 
ave been intitled to the coſts decreed, even if they had not OA 3. 
been directed to ſtand a charge on the real eſtate. Lord repreſentative 
Chancellor ordered the cauſe to ſtand over till Wedneſday to * 838 
look into; and upon its coming on that day, his lordſhip 4 Sed 
ad, the general rule that there can be no revivor by execu- have been inti - 


0 3 
i or adminiſtrator for coſts, when coſts have not been taxed, oro hype hea 
upon this principle, that coſts are looked upon as a wrong, had not _ 


and therefore moritur cum perſona. All theſe caſes have directed to 
been determined where coſts are decreed perſonally, other- —_ . * 
We where they have been decreed out of real eſtate. as. 
The caſe of Johnſon verſus Leake, and which was heard 
belore me on the 25th of July 1752, was as follows. 
= There 


1 
* 

my g 
N 
E 
Af 

* 1 

* 

* 
5 " 
+ IL 
EONS RE > 
43.3": Wy 
8:5 
30> 4&6 
1 

1 
7 
A * p 75 
r « 
* 84 
1 
2 
* ; 
1 
1 
N. 7 
LEY 
5 = 
"4-48 
3 

E 41 
ROY. 11 
* a; „ 
1 
We - f 
. - 
£3 = 
WET 
"836 
AF 
mY 3 - 
1 FIR» 
1 
=” 7 
3 
by T7 
44 
WE 

4 "2 
* K. 1. 
bo p 
1 
A 
Fl 3s 
1 
1 
EE 
N 
1 
3 
» 7 
3 
* WY 
4525 
= (EA 
KI 
35 kT 
9 » 
£298 
1 
e 
a 
1 
BY i | 

89 
+ "RE 
44 £ 
F . 
#7 ) 
1 
12 2 
„ 
Wo 
1 
. 
_ 
£374 8 
BY | 
n 
; WM 
Bs 
1 
4 
© hg 
4 35 
7 
_— 
” 
Ps 
28 
ES, ab 
PAST 
BL 

TFT 
S 2." 
»w/ 

R= 

* 3 
A -$ 
| j 
70 4 
. 

10 
A by 

0 
1 

* 
1 
. 

4 
\ 3 
:- 13 
« IF 
1 

4 
* 
1 
1 
1 

1 

13 
4 | 

» " 
. 1 
i &: 

J 
1 
1 

* 
1 

4 
1 . 
9 

"1% 
OS 
Ml 
8 
1 
4 x 

5 

0 
i. 
1 
1 4 
+ 
| 1 

* 4 
F 


— — — 


=_ Cees argued and determined 

| ce There was a decree for a ſum againſt an executor, with 
« coſts out of aſſets; the executor pays the ſum, but 1g 
© the coſts ; and then the plaintiff dies, and a bill is brought 


= © to revive for coſts. 


ft was objected, that a bill to revive for coſts only wy 
<« improper, and that the payment out of aſſets was only ig 
&« cident to the coſts in reſpect to the ſum decreed. 
2 l. & T ordered the cauſe to ſtand revived ; for the rule not y 
erecutor with “ revive for coſts only, I thought a hard rule, the coſts he. 
coſts out of a- ing frequently more than the debt; and this caſe was not 
cs wk “within the rule, for it was not a decree in perſonam, by 
nam, but exe- executory, and to be paid out of aſſets; and it the cxecy. 
 eutory ; and if © tor had died, the plaintiff might have revived againſt the 
1 << repreſentative of the teſtator, and miglit have purſued the 
— again aſſets into whatever hand they came.“ „ 
33 I think this a very reaſonable diſtinction; this court hy 
teſtator, and followed the rule of law, where there is a judgment, colt 
Z =_ the al- are aſcertained and taxed 3 but if no judgment, the coſts a 
ENS ib loſt. „ n 


Thewritby An executor or adminiſtrator could not have a vrit h 

Journeys ac. fourneys accounts, nor an heir at law, for that writ lay only 
counts lies only | ; | 

between the between the ſame parties; ſo that at law all coſts are perſonal; 

fame parties, but here, where there is a fund to anſwer coſts, and which is 


pexheranexe- made liable, the repreſentative by reviving will be intitled, 


nor 2 Loet the maſter tax the coſts of Benjamin Morret and his 


| have it. wife, the heir at law of the perſon who was intitled to the coſt 
| according to the decree, and let what ſhall be found due on 
the taxation be paid out of the money which aroſe out of the 
ſale of the real eſtate, and now lying in the Bank. 


in the Time of Lord Chancellor Hardwicke. 35 
December 12, 1753; and April 25th and 29th, [ 014) 
| e „ 


smart Lethieullier, Eſq; and Richard 
AKRogers, Gent. and others, by origi- Plaintiffs. 
nal Bill. | ; EL 1 
Mary Tracy, the wife of Thomas; . 
WW Tracy, Eſq; late Mary Dodwell, and {Defendane 
others, 
1 | And SIE 
Smart Lethieullier and Richard 
Rogers, Gentlemen, ſurviving Exe- ey 
cutors and Truſtees of Sir William Plaintiffs. 
Dodwell, by Supplemental Bill, 


\Wodwell Tracy, an Infant, by Thomas Defendant. 
T : 


Tracy his Father and Guardian, 


XTRACTS from the will of fir William Dodwell, 
upon which the point in this cauſe depended : 


Firſt, I give and deviſe all my manors, lands, &c. in the Lord Hard- | 
ounties of Glouceſter, Middleſex, Buckingham, Kent, and the wicke of opi- 


the contin 
my daughter Mary Dodwell, during her natural life; and in the will of 


m and after the determination of that eſtate, to ſeveral Sir W. P. of 


f 4 * ; l his daughter“ 
is Wruſtees therein named, and their heirs, during the life of my ne | 
5 ad daughter, in truſt, to preſerve the contingent remainders, iſſue of her bo- 


death, to th 
u after the deceaſe "of my ſaid daughter, to the uſe of the Ai of Sir” 


it ſon of the body of my ſaid daughter, lawfully to be be- H. N. a re- 
Wtten ; and to the. heirs male of the body of ſuch firſt ſon, law- mainder-man 
ly to be begotten ; and for default of ſuch iſſue, to the ſe- before twenty. 
md, third, fourth, fifth, fixth, and every other ſon of my one, and that 
ud daughter, lawfully to be begotten, ſeverally and ſuc- 4 4pmy 


en and the heirs of their reſpective bodies, lawfully to be taining 
gotten, ſeverally and ſucceſſively as they ſhall be in priority 440 8. Land 
birth and ſeniority of age; and for want of ſuch iſſue, to C. L. are not 
e daughter or daughters of my ſaid daughter Mary Dod- 2328 but 
ell, ſeverally, and to the heirs of their reſpective bodies, law- _ N 


ay to be begotten. | 
Then 


ty of London, and elſewhere in his Majeſty's dominions, e r confine | 


Fc, herein after limited, from being deſtroyed : And from J living at her 
under the will 


efively as they ſhall be in priority of birth and ſeniority of Sir H. N. aſier 


the time of my deceaſe, and not otherwiſe diſpoſed of by thi 
my will, upon er uſt, after payment of debts and legacies, 


Caſes argued and determined 
Then comes a proviſo to raiſe portions for younger chil. 


dren, charged upon the real eſtate and eſtates to be purchaſe 
with the perſonal eſtate. | 85 5 


Item, I do hereby give and deviſe unto the ſaid truſtees, & 
and to the ſurvivors of them, all my mortgages, ſtock, a. 
nuities, bonds, ready money, plate, and all other my pe. 
ſonal eſtate that I ſhall die poſſeſſed of, or be intitled unto, y 


that they ſhall convert the ſaid ſtock, annuities, and other per. 
ſonal eſtate, into money, and lay out ſuch money in the 
purchaſe of lands of inheritance, in the ſaid county of Gloy. 


| ceſter or ſome other adjacent county, to be ſettled upon m * 


of other lands of inheritance in the ſame counties, to be ſettled 


the rents and profits of the lands ſo purchaſed with my ſau 


fame county or counties, to be conveyed and ſettled in tit 
| fame manner, as the lands ſo directed to be purchaſed by an 
with my ſaid perſonal eſtate ſhall be ſettled. = 


And in caſe that my ſaid daughter Hall depart this lift 
. without iſſue of her body living at her deceaſe, then I « 


Elizabeth Nelthorpe deceaſed, by Sir Montague Nelthorp 


time to time receive the rents and profits thereof annual 


ſaid daughter and her iſſue, in ſuch manner as I have alrea 
deviſed my ſaid manors, woods, wood-grounds, tenementz 
rents, annuities, and hereditaments. | 


And upon this further truſt, that the rents and profits 
the lands ſo to be purchaſed (when purchaſed) and allo the 
rents of all my meſſuages, lands, tenements and heredita 
ments, ſhall be laid out by my- truſtees, &c. in the purchaſe 


in the ſame manner, and to the ſame uſes, as the lands { 
purchaſed with my ſaid perſonal eſtate are directed to be ſettled 
And I do hereby further will and direct, that the ſaid truſtees 
ſhall from time to time receive, as well the rents and profits 
of my ſaid manors, meſſuages, lands, &c. herein before by 
me deviſed to my ſaid daughter during her minority, as al 


perſonal eftate, and profits of my ſaid real eſtate, and lay out 
the ſame in the purchaſe of other lands of inheritance in the 


hereby give and deviſe unto the ſaid truſtees, and their hein 
all my manors, meſſuages, lands, tenements, woods, wood 
grounds, rents, annuities and hereditaments whatſoever, nt 
my couſin Sir Henry Nelthorpe, baronet, ſon of my niece dam 


baronet, alſo deceaſed, ſhall attain the age of one and tust 
years; and alſo all my perſonal eſtate, to be laid out in ti 
purchaſe of lands as aforeſaid, upon truſt, that they or thi 
furvivor of them, or the heirs of ſuch ſurvivor, ſhall fro 
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well of the eſtates ſo to be purchaſed, as of all other the 

gemiſes ſo as aforeſaid deviſed to them, and lay out the fame 

the purchaſe of lands of inheritance in the ſaid county of 

louceſter, or ſome other adjacent county, and alfo the rents 

nd profits of ſuch lands ſo to be purchaſed by the rents and 

vofits of the premiſes, until my ſaid couſin Sir Henry Nel- 

hyrpe hall attain ſuch age of one and twenty years ; then I 

ill that they or the ſurvivor of them, or the heirs of ſuch 

xrvivor, ſhall convey the lands ſo purchaſed to the ſame uſes 

nd upon the ſame truſts, as I by this my will do deviſe all my 

id manors, meſſuages, lands, tenements, rents, annuities, | 
neditaments and premiſes, after my faid couſin Sir Henry [ 776 ] 
Kelthorpe ſhall have attained his age of one and twenty years 
aforeſaid. Ts 2 N eee 


lem, I give and deviſe all my manors, meſſuages, &c. unto 
pm ſaid couſin Sir Henry Nelthorpe, after he ſhall have at- 
ined his age of one and twenty years (he taking upon him the 
wane of Dodwell) for and during the the term of natural life, 
nithout impeachment of waſte ; and from and after the de- 
rrmination of that eſtate, to them the ſaid truſtees and their 
ters, during the life of my ſaid couſin Sir Henry Nelthorpe, 
n truſt, to preſerve the contingent remainders herein after | i 
Imited from being deſtroyed : and from and after his deceaſe i . 533 
h the firſt and every other ſon in tail male; and for default of 1 
fuch iſſue, to the daughter and daughters of the ſaid Sir Henry | 17 
berpe, and the heirs of their body and bodies : and in . KB 
ault of firſt iſſue, or in caſe my ſaid couſin Sir Henry bil 
Nelthorpe ſhall happen to die before he attains his ſaid age 4 _—_— 
twenty-one years and without 72 then I give and deviſe the 
ame manors and premiſes to Smart Lethieullier (he the ſaid 
art Lethieullier taking upon him the name of Dodwell ) for | 
md during the term of his natural life, without impeachment of i 
hee and from and after the determination of that eſtate, EO I 
1 


d the faid truſtees and their heirs, during the life of the ſaid 
dmart Lethieullier, in truſt, to preſerve the contingent re- 
tainders herein after limited from being deftroyed, &c. and 
m end after his deceaſe, to the firſt and other ſons of the 
ud Smart Lethieullier in tail male; and for default of ſuch 
. to Charles Lethieuller (he taking upon him the name of 
Mwell) for and during the term of his natural life, without 
inpeachment of waſte ; and from and after the determination 
that eſtate, to the ſaid truſtees, during the life of the ſaid 
Charles Lethieullier, in truſt, to preſerve contingent remain- 
ers herein after limited from being deſtroyed ; and from and 
ter his deceaſe, to the firſt and other ſons of the ſaid Charles _ 

thieullier in tail male; and for default of ſuch iſſue, 
en | E | 
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— C.aſes argued and determined 
There having been ſeveral orders in the cauſe of Lethiay! 

lier and Tracy, in relation to a ſettlement. to be made of 1 

<ſtates purchaſe dpurſuant to the will of Sir William Dodygl 

and the decree made the gth of July 1728, for carrying dh 

truſts thereof into execution, and that the ſettlement ſhoul 
be made with the approbation of the maſter; he, by bis x. 
port of the 22d of July 1752, certified, that he had ſet 
the conveyance accordingly. The plaintiffs took the folloy 
ing exception to the maſter's report: 1 


2 cc For that he hath, between the limitation to the dauph 
ters of the ſaid Mary Tracy and the heirs of their reſpediy 
„“ bodies, and the eſtate limited to the ſaid Smart Lethieulſe 

“ and to the ſaid Charles Lethieullier, and their iſſue ma 
'* ſucceſſively, inſerted theſe words: and in cafe the ſai 
Mary Tracy ſhall depart this life without iſſue of ber by 
living at her deceaſe; whereas, according to the intent an 
[ 777 ] © meaning of the ſaid will of Sir William Dodwell, it ouch 
<< to be, and in default of ſuch iſſie. | 


Mr. Tracy Atkyns, of council for the defendants again 
the exception taken by the plaintiffs in the ſupplemental bi 
to the maſter's report. The queſtion upon which this excep 
tion will depend is, Whether the remainder to the Lethieul 
liers is à contingent or a veſted remainder under the will e 
fir William Dodwell. Firſt, Whether the words make: 
contingent remainder, The teſtator could not poſſibly make 
uſe of properer words for the purpoſe of creating a continge 
remainder ; and in order to ſhew this, permit me to mentio 
two rules laid down by lord Coke to determine what 2 
. contingent eſtates, © 18 . 


* 


The firſt is Lovie's cafe, 10 Rep. 85. a. © That where} 
„ js dubious and uncertain, Whether the uſe or eſtate limite 
“ in futuro ſhall ever veſt in intereſt or not, then the uſe 0 
e eſtate is in contingency; becauſe upon a future continge 
6 jt may either veſt or never veſt, as the contingent ſhall hy 
b pen.” To apply this to the preſent caſe : If Mrs, Trac 
dies without leaving iſſue, the eſtate limited to the Lethiell 
liers in futuro veſts ; but if ſhe dies and leaves iſſue living © 
| her death, the eſtate to the Lethieulliers does not veſt. The 
it is dubious whether the eſtate limited to the Lethieullier 
will ever veſt in intereſt or not, and falls exactly within t 
rule in Lovie's caſe. | mY 
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Ihe ſecond rule is, * If a particular eſtate upon which th 
e remainder depends may determine before the remainde 
| ; 1 33 „ 8 EI 

* may commence, then the remainder is contingent.” 


Lord 


Coke 


* 
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oke 3 Rep. p. 20. Boraſton's caſe. So here the eſtate for 
e to Mrs. racy, which is the particular eſtate whereon the 
mainder to the Lethieulliers depends, may determine be- 
re their remainder may commence. For Mrs. Tracy ma 

lie, which determines the particular ęſtate, and yet if ſhe 
aves-iflue living at her deceaſe, the remainder. to the Le- 
wieulliers does not commence, becauſe their remainder cannot 
dle place unleſs ſhe dies without iſſue; and therefore, ac-. 
ording to the rule in Boraſton's caſe, it is a contingent re- 


wander TITS | 


Next as to the intention of the teſtator, There is nothing 
won the face of the will, to warrant the conſtruction the 
Jantiffs would put upon it. It was of his drawing; the words 
e uſes are not to be ſuppoſed the work of chance, but of de- 


wfeſſion- of the law, and being concerned chiefly in con- 
gancing, he muſt know the force and legal operation of 
eſe words. The ſituation of the teſtator at the time of ma- 
ting the will is material, he was very near ſeventy, the age 


wredients in the conſideration of this caſe. The Lethieul- 
s were not at all related to him in conſanguinity, very re- 
note even in affinity, great if not doubly great Nephews to 
William Dodwell's firſt wife. | 


The teſtator being ſo old, and his daughter ſo young, he 
puſt of courſe foreſee a long minority; is it probable there- 
kre he ſhould extend the chance of the Lethieulliers ſucceed- 
ig to his eſtates. beyond the death of his daughter without iſ- 
ke of her body living at her deceaſe? Were not the odds 
ery great, conſidering how extremely young ſhe was, that 
le did not live to be of age; and can it be ſuppoſed that for 
e fake of ſuch diſtant relations, or hardly any relations at 
a he would keep ſo large a property locked up for ſo great a 


ud only when he died, ſhe might not probably have iſſue in 
piteen or twenty years after his death; that iſſue might live 
dent years more, which is a period of no leſs than forty 
Jars, and yet die before they were of a proper age to bar 


Wother meaning and import than what is contended for in 
of the defendants ; and that I am right in inſiſting that 
5A 2 LY om 


n and intention, becauſe fir William Dodwell was of the 


{his daughter alſo, at that time ſhe was only one year old, 
bis ſituation likewiſe with reſpe& to the limitations are proper 


kgth of time ? Mrs. Tracy being an infant of three 2 


ele remainders, and the iflue of that iſſue in the ſame man- 
der, and fo on in infinitum. This would have been creating 
herpetuity, which the teſtator knew, is what the law will by 
0 means endure ; and therefore it is natural to ſuppoſe would 
Uuſe the words that he has here made uſe of ſhould convey 
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| "ing at her deceaſe. 


Lord Chancellor. It is extrely plain to me, that the te 


Caſes argued and determined 
the remainder to the Lethieulliers is a contingent remainge, 


and cannot take place, unleſs Mrs. Tracy, the daughter d 
the teſtator, ſhall depart this lie without iſſue of her boch li 


For from the obſervations that have been made on tj 
ſituation of the teſtator at the time he made his will, the ws 
of his daughter, and the very remote relationſhip in wid 
the Lethieulliers ſtood to him; this appears to be the obyioy 
and proper conſtruction ; and the maſter, as he was very wd 
warranted to do, having peruſed the very words of the vil 
which correſpond too with the intention of the teſtator, it i 
humbly inſiſted there is no foundation for the exception tai 
by the plaintiffs to the maſter's report, and that it ought u 
be over-ruled. 


tator ſir William Dodwell intended to make a ſtrict intal 
nothing ſhews it more ſtrongly than the clauſe in the vil 


which obliges the remainder-man to take the name of Dod we 
well. As to his real eſtates he was ſeiſed of at the time d 
making his will, ny are deviſed as legal eſtates, and no tui 4; 
created of them. Then with regard to the other branch zt 
his eſtate, the perſonal eſtate is by the will directed to be li 
out in land to be conveyed to truſtees. To what uſes ? Why th 
to the ſame as he had ſettled his real eſtate he left at the im bn 
of his death. Pins | for 
- Firſt queſtion. Whether the limitation to fir Henry Nel 
thorpe is contingent in caſe Mrs. Tracy ſhould die without 
iſſue of her body living at her deceaſe, or if he attain; 
twenty-one, that it ſhould be a veſted remainder. And allo f 
Whether the remainder to the Lethieulliers are likewiſe con tic 
tingent remainders. The firſt limitation under the will is Mi 
the teſtator's daughter for life, then to her firſt ſon and "Wh 
heirs male of his body only. This is a meer flip and ov 
ſlight, becauſe the remainder to the other ſons is to them au il 
the heirs of their bodies generally. Then he provides po v. 
tions for the younger children of his daughter Mary Dodwaſ d 
now Mrs. Tracy, and then comes the deviſe to the truſtees Wl 
then 4 power to them to receive the rents and profits, 94 1 
till his daughter ſhould attain her age of 8 ye: 

And then follows the clauſe which created the difficulty: An 
in caſe my daughter hall depart this life without iſſue of # p 
body living at her death. | ; 
[78 ] Then he gives all his manors, &c. to the ſaid truſtee k 
Auntil his couſin fir Henry Nelthorpe thould attain his age "it 


_ twenty-one years. 


Thi 
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This is a remainder, and a contingent remainder, and 15 7 ee to 
| | | . A | ., the truſtees is 
te deviſe to the truſtees is not, as was contended, an abſo OO 


kite fee, but a determinable fee, in caſe fir Henry Nelthorpe vu a determi- 


di dy- wit 1 * nable fee, in 
hould die before twenty-one without iſſue — 


Then follow the words which ſhew a continuation of the den before 
power in the truſtees of receiving the rents and profits, as er iflue. 

ben of the eſtates to be purchaſed as of all other the premiſes, 

and laying out the ſame in the purchaſe of other lands of 

inheritance, &c.- the very ſame he had before given during 


he minority of Mrs. Tracy his daughter. 


Then comes a ſubſtantive independant clauſe. Item, I 
pve and deviſe all my manors, meſſuages, &c. to my ſaid 
coufin fir Henry Nelthorpe, after he ſhall attain his age of 
wenty- one years (he taking the name of Dodwell) for life, 
with limitation to his ſons and a limitation to his daugh- 
And in ch of ſuch iſſue, or in caſe my ſaid couſin ſir 
Henry Nelthorpe ſhall happen to die before he attain his age 
of twenty-one years and without iſſue, then to Smart Le- 
thieullier, he taking upon him the name of Dodwell, for his 
fe, without impeachment of waſte, remainder to his firſt and 
ther ſons in tail male, remainder to Charles Lethieullier, 
the taking upon him the name of Dodwell) for his life with- 
out impeachment of waſte, remainder to his firſt and other 
ns in tail male; and for default of ſuch iſſue, then (a blank 
left in the will. ) Fo e 


All the limitations of the real eſtate are, as I ſaid- at firſt, 
imitations to the truſtees in caſe fir Henry Nelthorpe 
hould die before twenty-one, and is contingent only during 
ls minority. To be ſure it is very awkwardly penned. But 
is view was, as his daughter was extremely young, and 
berefore might die before fir Henry Nelthorpe attained twen- 
one, to accumulate the rents and profits in the mean time 
lll theſe contingencies were determined, and had certainly a 
telpect to this double minority. So that after fir Henry Nel- 
hope attained twenty-one, his remainder, and all the fub- _ 
quent limitations as are ſubject to the contingency, but are 
ſelted ones. . Oe. 


iubſtantive deviſe, and not at all relative to the former de- 
ie to the truſtees upon the contingency of Mrs. Tracy's | 
Ging without iſſue, &c. Suppoſe ſir William Dodwell had 
ned till fir Henry Nelthorpe attained twenty-one, would not 
lis deviſe to him have been a veſted remainder? I am of 
. SER 1 opinion 


Item, I give and deviſe all my manors, &c. I take to be ( 781] N 
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opinion it would, and all the ſubſequent remainders Would 


Where the ge- 


neral intent 1s 


to make a ſtrict words, ſeem contingent, yet the general intent ſhall prevail. 


fettlement, 
though ſome 
one limitation 
may ſeem con- 
tingent, yet the 
general intent 


ſhall prevail, 


a a limitation determinable upon the death of huſband and wife 


Sanders, ſon of the ſaid Nicholas and Elizabeth in tail; and 


name upon this fingle contingency of his daughter having if. 


* Caſes argued and determined 


have been ſo likewiſe. This I take to be the meaning of the 
teſtator, and not to defeat all the limitations to the familie 
he had adopted, and laid under an obligation of taking hj 


ſue at the time of his death. The words are, In default if 
ſuch iſſue, not merely in default of ifſue of fir Henry Ne 
thorpe, but of all other perſons who take under this will, ad 
are before mentioned. | ; LI | 
Where the general intent appears to make a ſtrict ſettle. 
ment, though ſome one limitation may, according to the 


This conſtruction is very agreeable to the rule of law, and 
the intention appearing upon the face of Sir William Dod. 
well's will is much ſtronger in ſupport of the preſent deter. 
mination than in any of the caſes. » 


The caſe of Napper verſus Sanders, Hutton 118. is very 
ſtrong to ſhew the intent ſhall controul the words; there wig 


Margaret Sanders ſeiſed in fee makes a feoffment to the 
uſe of herſelf for life without impeachment of waſte, and 
after to the feoffees for eighty years, if one Nicholas Sanders 
and Elizabeth his wife ſhould ſo long live; and if the ſaid 
Elizabeth ſurvive Nicholas her huſband, then to the uſe of 
Elizabeth for life without impeachment of waſte, and after 
the deceaſe of the ſaid Elizabeth, to the uſe of Poſthumous 


for default of ſuch iſſue, to the uſe. of Elizabeth, wife of 


John Napper, and Dorothy Sanders and Frances Saunders, 
one of the leſſors, and to the heirs of their bodies, remainder 


7525 


were contingent or executed ? and it was reſolved by all the 
court, that the remainders were not contingent on the eltat 
for life, which was to come to Elizabeth Sanders, wite of 


tion of an uſe, it ſhall be interpoſed when the contingenc 


dies without iſſue; John Napper and his wife and ſaid Frances 


the eſtate for life, if ſhe ſurvived her huſband, was contin- 


to the right heirs of Margaret the feoffor; Margaret San- 
ders dies, and Dorothy dies without iſſue, the feoffees enter, 
Elizabeth Sanders dies, Nicholas yet alive, and Poſthumous 


entered, and were poſſeſſed until the defendant, as ſon and 
heir of Margaret, ouſted them. 


The queſtion was, Whether the remainder in tail to Poſt- 
humous and the remainder in tail to Elizabeth and Frances 


Nicholas, but were veſted preſently; and it was agreed that 
gent, and when that had happened, being by way of limita- 


happened; as in Chudley's caſe, Coke, lib. 1. fo. 133. and 
— — 0s | | ooh edler judgment 


in the Time of Lord Chancellor Hard wicke. 

uagment was entered for the plaintiff. This was beſides a 
nftruction of uſes in a feoffment, therefore more difficult 
o come at than in a will, where intention has great weight, 
nd the court more liberal in purſuing that intention. And 
et in that caſe the contingency of Elizabeth ſurviving 
Nicholas was held only to affect her eſtate for life, and not 
ee ſubſequent limitations. n 
80 in like manner, In caſe my daughter ſball depart this 
fe without iſſue of her body living at her deceaſe, is a con- 
agency which affects only the limitations to the truſtees 
under Sir William Dodwell's will, till Sir Henry Nelthorpe 


ons to Sir Henry Nelthorpe after he ſhould attain his age of 
renty-one, or to the Lethieulliers in caſe he died before 
yenty-one and without iſſue, = = N 


pon a ſpecial verdi& in B. R. John Cheek had iſſue four 


jill in writing thus: 


houſes, &c, in Thames Ditton during her natural life, if 
he do not marry, but if ſhe do marry, then I will that 


tis body; and for default of ſuch iſſue, to my ſon Robert 


ns, and ſo over to ſtrangers, 


The queſtion was, Whether the remainder to Humphry 
ns a contingent or veſted remainder ? Mr. juſtice Jones de- 


Witention of the deviſor being the pole ſtar that ought to guide 
e judges in the expoſition of wills, it is neceſſary to conſi- 


Lam of opinion that he intended her an eſtate only durante 
Iduitate, which lord Coke ſays, Co. Lit. 42. a. is, in judg- 
dent of law, an eſtate for life determinable ; and in pleading, 
e grantee ſhall ſay, that by virtue thereof he was ſeiſed for 


ll that my wife ſhall have and enjoy all my houſes, lands, 
Ve. during her natural life, if ſhe do not marry ; for what 
an - eſtate during widowhood, but an eſtate to continue till 
de doth marry; then the words, but if ſhe do marry after my 
Rath, is no more than, in caſe the eſtate ſhall determine, 
en I will that my ſon Humphry ſhall preſently enter, &c. 


in his age of twenty-one, but not the ſubſequent limita- 


Brown. and Cutter, Mr. Juſtice Raymond 8 Reports 427. 
ns, Humphry, Robert, Anthony and John, and made his 


Firſt, I will that my wife ſhall have and enjoy all my 


m fon Humphry ſhall preſently after his mother's, marriage 
nter and enjoy the ſaid premiſes to him and the heirs male of 


and the heirs male of his body, with remainders to his other 


er what eſtate the teſtator intended for his wife by his will; 


le, which being premiſed, the queſtion will be, Whether 
e wife has an eſtate durante viduitate ? the words are, I 


743 


Ivered the opinions of all the judges, except the chief. The 
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744 Cat argued and determined -. 

y which it is moſt plain that here is no contingent remains 

but an eſtate veſted in Humphry to take effect in poſſeſſ 

_ upon the marriage or death of the wife. That the inten 

the deviſor was ſuch, appears by the limitation, for he jr 

tended the lands ſhould goto his ſons, and their iſſues male, a4 

Not the females, which would not be if this ſhould be a ca 

tingent remainder. So, in that caſe, 'where the teſtator vine 

the eſtate to his wife for life, and in caſe ſhe marry, theny 

his ſon Humphry immediately after his mother's martiag 

though Iſabel the wife. did not marry, yet it was adjudeed 

be a veſted eſtate in Humphry. This was a much firongy 
conſtruction than in the preſent caſe, and even a rejecting of 

words to come at the intention, which there is no occa 

of doing here, but retaining the words, the whole may b. 

conſiſtent. A 135 Ef | 2 9 5 3 


As to my owncaſe of Bellaſis verſus Uthwaite, Hil. 173 

it depended upon the particular penning of the will. 
Sheffield and lord Orrery, December 4, 1745, likewiſch: 
fore me, depended on the conſtruction of a very obſcure wi 
of John duke of Buckingham: it being taken for granted 
that the houſe was leaſehold, T gave my opinion that it w 
over. But that will was ſo particularly penned, no argume 
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can be drawn from it, wliich can be applicableito the preſent] - 
or any other cafe. I determined that the limitation to M det 
; Sheffield was good by conftruing the words, if I he n 
: Jawful iffue, to mean iſſue at the time of the teftator's death . 
| On the whole, it was clearly the intention of the teltag at 
ö in the preſent caſe, to confine the contingency of M te 
1 Tracy's dying without ifſue of her body living at her det the 
it [ 784 ] to Sir Henry Nelthorpe's dying before twenty-one, and ti ut 
i the ſubſequent limitations to Sir Henry Nelthorpe, after i 
i taining twenty-one, and likewiſe 0 ee jeulliers, are ve er 
it remainders, and therefore the firſt exception muſt be allo vii 
VN. B. After lord chancellor had given his opinion, M the 
Murray, who was of council for the defendants, ſtarted 
new point, that if the words in caſe my daughter ſhould 6 OY 
tuithout iſue living at her death, did. not make the [imitation -- 
to dir Henry Nelthorpe after he attained his age of ten f 

one, and the ſubſequent limitations to the Lethieulliets 
contingent remainder, yet it will {till remain a que 
Whether theſe words will not give Mrs. Tracy an gat eld 
tail by implicatian. * 
1 
Becauſe, if the words ſhould not have this conſtructi the 
there is a cafe may happen which would be —_— | 


in the Time of Lord Chancellor Hardivicke. 


eat hardſhip and abſurdity, that the eldeſt ſon of Mrs: 
Tracy may die, leaving a daughter, an only child, and yet as 
the limitation to the firſt ſon of Mrs; Tracy is only in tail 
nale, ſuch daughter would be ſet aſide in favour of ſtrangers, 
and no proviſion being made for her under the will, by any 
tharge upon the real eſtates, of any otherwiſe; ſhe muſt ſtarve, 
unleſs Mrs. Tracy, by being conſidered as tenant in tail, now 
ſhe has attained her age of twenty-one, as incident to ſuch 
elate; can ſuffer 4 recovery; and by that means, in caſe of 
the accident of a daughter's being the only child born of her 
ſon, have it in her power to provide for her. 


| Lord chancellor ordered that the cauſe ſhould ſtand over, 
ipon this ſingle point, till the firſt day of exceptions after 


Lethieullier verſus Tracy, April 23, 17 54: 


T HIS cauſe came on again upon the queſtion reſerved, The words in 

1 Whether the defendant Mrs. Tracy; by the words of the will, if my 
Sir William Dodwell's will, in caſe my daughter ſhall depart chu bfe depart 
ths life without iſſue of her body living at her deceaſe, takes iſſue of her bo- 


tn eftatz tail by implication ? 

| * ers | x; | 2 deceale, do not 

The attorney-general, Mr. Murray, of council for the sie ber an eu- 

lfendant. 12 | LOS tail by impli- 
the iſſue living 


| | cation, but to 
The true queſtion is, What is the conſtruction upon the ;; her decesſe, 


| the time of his death? for the eſtates to be purchaſed by he 
the truſtees, with the perſonal eſtate and rents, and profits of 

the real, are to be ſettled in the ſame manner, and therefore 

lable to the ſame conſtruction. : Ps 


Tue power of barring or not barring remainders, has ne= ( 785 
er been taken into conſideration on queſtions of entails under 
wills; for courts of law, upon legal deviſes, muſt conſtrue 
them as they are. 1 
[tis moſt manifeſt the teſtator in this caſe meant ſo far to 
make a ſettlement of this eſtate, that it ſhould go to the iſſue 
of his daughter, and Sir Henry Nelthorpe muſt take, upon 
failure of the very ſame iſſue, when of age, as under age. 


Whether the limiting of an eſtate in tail male only to his 
eldeſt grandſon is a ſlip in the teſtator or not, is not the queſ- 
ton; for moſt of the caſes in this court have been owing 
to madvertency, but the whole will turn upon this, Whether 
be teſtator id not intend to provide for ifſue in infinitum ? 


. He 


rere 


dy living at her 


deviſe of the real eſtate, Sir William Dodwell was ſeiſed of an eſtate by pur- 
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Caſes argued and determined 


He cited x Mod. 54. Love verſus Windham, 1 þ 
Ws. 759. 1 verſus Baldwin, Sid. 47. Holmes 


—-—_— lunkett, x Lev. 11. Wyld verſus LOW E. T. 173. 
1 7. Ath. 432. 


N. B. The laſt was principally relied on by the defendant 


council, 


Richard Wyld, at the outſet of his will, ſays, as to all my 


| worldly eſtate 1 diſpoſe of as follows, and then deviſes to his 


wife Elizabeth, now the wife of the defendant, all his land, 
c. not ſettled in jointure generally ; and then follows these 
words, If it ſhall happen that my faid wife Elizabeth ſul 


have no ſon or daughter by me begotten on the body of the 


ſaid Elizabeth, and for want of ſuch iſſue, then the ſaid pre. 
miſes to return to my brother John Wyld, if he ſhall be then 
living, and his heirs for ever, only paying to his two brothers, 


A. and B. the ſum of 150/. within one year after the deceak 
of the ſaid Elizabeth, 


Elizabeth had a daughter born after the death of the teſtz. 
tor, and who is ſince dead. | 


The bill was brought 1 John Wild, the brother of the 
teſtator, and his heir at law, to reſtrain the defendants from 
committing waſte : and the queſtion was, What eſtate Eliza- 


beth took by the will, whether in tail, or for life only ? 


Your lordſhip faid, in that caſe it ſeemed clear from the 


words of the will, As to all my wordly eſtate, &c. the teſta- 
tor intended a diſpoſition of the whole, and therefore the 


objection that the grandchildren by conſtruction of the plain- 
tiffs council are liable to be excluded, is a very ſtrong argu- 


ment for conſtruing this an eſtate tail, and the inclination 1 


avoid this abſurdity has been the principal reaſon for con- 
ſtruing words of the ſingular number in a collective ſenſe, as 
including the deſcendants of the firſt taker. 


Great ſtreſs, you was pleaſed to ſay, had been laid upon the 


word ſuch, as if it reſtrained the word iſue to mean only ſuch 


ſon or daughter, and that the precedent words, if Elizabeth 


has no ſon or daughter will not rails an eſtate tail by impl. 
cation. 


But you was of opinion the mak if Elizabeth has no la 
or daughter muſt be taken in the ſame ſenſe as having no iſſue, 
and then the word ſuch will have no weight, but will amount 
to the ſame thing as if he had ſaid for want of iſſue, and the 
words, having no iſſue, or dying without iſſue, have been 
always conſidered in the ſame light both in law and equity. 


And 


— — eu tc 


Fs. 


in the Time of Lord Chancellor Hardwicke. 


And if preceding words are proper to create an eſtate tail, 
the legal operation of them, your lordſhip ſaid, cannot be 
controlled by theſe ſubſequent proviſions. The bill there was 
diſmiſſed. 7 


Mr. Tracy Atkyns of the ſame ſide. If the teſtator had 
meant to give his daughter a bare eſtate for life, it is natural 
to ſuppoſe he would have added the words without impeach- , 
ment of waſte, as he has done in the limitations to Sir Hemy 
Nelthorpe and the two Lethieulliers; but as he has not done 
this, it is not an improbable conjecture he intended by the 
ſubſequent words, axd in caſe that my ſaid daughter ſhall de- 
jurt this life without iſſue of her body living at her deceaſe, 
to give her an entail, and that her eſtate for life ſhould merge 
in the inheritance ; elſe it muſt ſeem extremely odd upon the 
face of the will that the laſt remainder-man may cut down all 
the timber upon the eſtate, and ,yet the only child of the 
teſtator ſhould not be able upon any emergency to raiſe one 
ſhilling. 


So, that conſidering Mrs. Tracy as a bare tenant for life, 


natural affection, to tye up his daughter's hands fo ſtrictly, 
and yet Jeave ſtrangers at full liberty to commit what waſte, 
and make what havock they pleaſe with his eſtate. 


But if the teſtator's meaning and intention was, what 1s 
inſiſted on by the defendants council, that his daughter ſhould 
by theſe ſubſequent words take an eſtate tail, it accounts in 
the moſt natural manner imaginable for the teſtator omitting 
to make her tenant for life zwithout impeachment of waſte, 
and at the ſame time acquits him of uſing his daughter hardly, 
becauſe, by giving her an eſtate-tail, he knew, as incident 


F to ſuch eſtate, ſhe would be diſpuniſhable of waſte. 


The material part of the exception 1s, that the maſter in 
the ſaid ſettlement hath, &c. (vide this exception) TVhereas, 
according to the intent and meaning of the will of Sir Wil- 
lam Dodwell, it ought to be; and in default of ſuch iſſue. 


But as the words in the will are general, without i ſſie of her 
body, it is nomen collectmivum, and takes in the whole genera- 
tion ex vi termini ; What right then have the council for the 
2 to make the teſtator ſpeak their meaning inſtead of 

is own ? Os 


When he intends to confine it to the immediate antecen- 
dent limitation, he does in every other part of the will make 


which is contended for by the plaintiffs council, it makes the 
teſtator guilty of the greateſt abſurdity, as well as void of 


ule of the word ſuch ; as for inſtance, after the remainder to 


3 2 Mrs. 
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Cafes argued and determined 


Mrs. Tracy's firſt ſon in tail male and to the ſecond, third, ad, - 
other ſons, and the heirs of their reſpective bodies, he ſays fall th 
want of ſuch iſſue, then to her daughter and daughters, ex Ws 5 
che ſame after the limitations to Sir Henry Nelthorpe's ant tel 
the Lethieullier's ſons. | 6 ſo! 
But in the laſt limitation to his daughter, the teſtator leave: by 
out the word ſuch, and puts it, , be die 1without iſſue; hl © 
| left out ſuch deſignedly, and with great propriety here, beM ex 
cauie there are no immediate antecedent words to which js cu 
could refer; for between the limitation to her firſt and ever te 
other ſon and her daughters, and the preſent deviſe, there ai in 
ſeveral intervening diſtinct clauſes, making at leaſt two ſheetgl © lo 
of his will, quite foreign to the limitations of the eſtate. # oc 


Therefore, I beg leave, as the council for the plaintiff, 
were ſo extremely fond, the laſt time the exception wag * 
argued, of introducing ſubſtantive independant clauſes, tq * el 
inſiſt this is clearly one. Cy = © la 


For being a new ſentence, the word and, with which iM 1 
begins, ought to have the ſame conſtruction as if it had been or 
item, or alſo in caſe my daughter ſpall depart this life, & tht 
there being no fort of connection with the immediate preced- 


ing clayſes, as they relate to truſtees receiying rents, layingf 1 


them out in lands, and to an allowance for his daughter 
maintenance and education at different periods of her age. lle 
e . | | mea 
So that the teſtator plainly intended to give, by implica- vor 
tion, an eſtate tail to his daughter and her iſſue indefinitely. ¶ whi 
fror 


to his daughter; I ſhall, by way of anſwer, take the liberty 


[738] 


Moe 


„ heirs male, or a deviſe to a man, and if be dies without i ſue, W 


The great objection, I apprehend, will be the teſtator's 
limiting in a former part of the will an expreſs eſtate for life 


of borrowing ſome of lord Hale's arguments in the cafe off 
King and Melling, and apply them to the limitation to the 
defendant under her father's will, 


We are, ſaid he, in the caſe of an eſtate-tail created by 
a will, and the intention of the teſtator is the law to ex- 
ce pound the teſtament ; therefore a deviſe to a man and his 


% &c. are always conſtrued to make an entail, It mutt be 
< admitted, that if the deviſe were to B. and the iſſue of his 
<* body, having no iſſue at that time, it would be an eſtate- 
tail; for the law will carry over the word iſſue, not only W 
£ to his immediate iſſue, but to all that ſhall deſcend from M 
e him. 5 | Lg Yon 
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in the Time of Lord Chancellor Hardwicke, 149 


« My ſecond reaſon, faid lord Hale, is from the manner of 
# the limitation, which is to his iſſue, and of his body, c. 
1 phraſes agreeable to an ęſtate-tail, and the meaning of a 
u teltator is to be ſpelled out by little hints. 4 Fac. Robin- 
« ſon's caſe. A deviſe to A. for life; and if he died without 
« iſſue, then to remain, A. took an entail, 


1 
— ve 


1 


n 
CO OE DO IO ng 


« Tt is objected, faid lord Hale, that the limitation is 
« expreſsly for life, and from thence ariſes the great diffi- 
# culty; but I anſwer, though the words do weigh the in- 
« tention that way, yet they are balanced by an apparent 
intention that weighs as much on the other ſide, that as 
long as Barnard ſhould have children, the land ſhould never 
go over to John, for there was as much reaſon to provide 


fir the iſſue of the iſſue as the firſt iſſue, 


Again: It is poſſible that he did not intend him but an 
eſtate for life, and it is by conſequence and operation of 
„aw only that it becomes an eftate-tail.” 
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I need not give your lordſhip the trouble of an application, 
for every word in lord chief juſtice Hale's reaſoning upon 
that caſe ſpeaks equally ſtrong to the preſent caſe, 


Y 1 ſhall not preſume to ſtate the caſe of Wyld verſus Lewis | 
in, becauſe it has been laid ſo fully before your lardſhip = 
already ; but only beg leave to inſiſt, that it does in a great 


bh 
Br — 


J meaſure take away the force of the argument drawn from the 1 
Vordach by the council of the other ſide, becauſe if ſupplied, "| 


yhich I hope, for the reaſons I have already given deduced _ 
from the will of Sir William Dodwell, ſhall not be; yet the |: 
word ſuch here, no more than in the other caſe, will not have it 
ny weight, but amounts to the ſame thing as if he had ſaid for % 
want of iſſue; and the words having no iſſue, vr dying with- 4 
ot 12 ape been always conſdered in the ſame light both in i} 
law and equity, 15 | es * 


The preſent is not ſo ſtrong a caſe, becauſe certainly ſons and 
daughters, in the plural number, of Mrs. Tracy may with 
nach more legal propriety be conſtrued in a collective ſenſe as 
cluding all the deſcendants of the firſt taker, when as in 789] 
e Wyld verſus Lewis it was only ſon and daughter in the fin= * © © 
wlar number. 6 


All the arguments of intention from any clauſes in Sir. 
JE Viliam Dodwell's will ſubſequent to the laſt limitation to 
ul Mrs. Tracy, which are uſed to ſhew the teſtator meant to 
ave her an eſtate for life only, may be thrown out of the caſe; 
for according to the authority of Wyld verſus Lewis, if the | IF 
| : | | 5 preceding | | Mi 


-— 


95 


? Langley verſus Baldwin from the preſent, becauſe the teſtato 
having omitted there to limit the eſtate beyond the ſixth ſo 


Wright was greatly aſſiſted) exploded the notion that word; 


to be excluded, therefore to let in the ſeventh and ſubſequen 
ſons to take, the court held the words, in cafe A. ſhould di 
without iſſue male of his body, did in a will make an entail, 


Caſes argued and determined 0 


Prereding words are proper to create an eftate-tail, the) 1 
Kg of them cannot be controuled by thaſe ſubſequent * 
Ions. 6 


And though much ſtreſs has beep laid upon the ca 
Blackbourne verſus Edgly, in 1 P. Vins. yet even ad 
lord Macclesfield (notwithſtanding the determination 9 
Bampfield verſus Popham, 1 P. Vns. 54. when lord keepe 


of implication ſhould not turn an expreſs eſtate for life into » 
eſtate-tail, and ſaid, that if I deviſe an eſtate to A. for life, ary 
after his death without iffue, then to B. this will give 2 
eſtate-tail to A. ä 


I hope therefore, upon the whole, Mrs. Tracy will þ 
conſidered as tenant is tail in all the eſtates, or at leaſt in th 
lands her father died ſeiſed of, being a legal, and not 1 
equitable deviſe. | 


Mr. Noel, for the plaintiff, diſtinguiſhed the caſe 0 


of A. and as there might be a ſeventh who was not intended 


But here the eldeſt fon of the tenant for life has an eſtate 
tail, and may bar the remainder if he arrives at twenty-on: 
and by that means provide for his daughters if he ſhoul 
die without iſſue male, and therefore is not liable to the ſame 
objection of hardſhip as in that caſe where the ſeventh fot 
would have been totally difinherited. _ Wy 


He relied principally on the caſe of Luddington ve xe 


— 


EKime, reported in 3 Lev. 432. lord Raymond 203. Eg. ne 


Abr. 183. there J. S. deviſed to A. for life without im tet 
peachment of waſte, and if he ſhall have iſſue male, to ſuci ux 


iſſue male and his heirs for ever; and in caſe A. dies without Cb. 


[799]. 


iſſue male, to B. and his heirs ; the court held that A. took 


an eſtate for life, the remainder contingent to his iſſue male P 
in fee; for the words, And in caſe A. dies without iſſuc 4 
male, are not to be taken ſubſtantially and abſolutely, but e 5 
latively to what was ſaid before; and theſe oblique words 0 
cannot be intended to deſtroy by implication the eſtate e. 
preſsly deviſed before to the iſſue male of A. 
The caſe of Bampfield verſus Popham, 2 Vern. 449- 15% 4 


authority on this point, becauſe a deed produced at the 
ſecond argument in this cauſe put an end to the queſtion. 


The 


in the Time of Lord Chancellor Hardwicke. 


The council for the plaintiff have no authority to reject 
te words living at her deceaſe, becauſe thrown in by the 
etator to fhew his intention, that if his daughter left no 
ſue living at the time of her death, then the remainder- men 
o hom he deviſed the eſtates ſhould preſerve his name and 
family by taking the name of Dodwell. | : 


—— 
— 


ur. Wilbraham, of the fame fide, aſked in what manner 
be defendants council inſiſted the maſter ' ſhould limit the 
"lates in the conveyance to be ſettled by him. 


Lord Chancellor ſaid, if he underſtood them right, they 
nend to limit the eſtates purchaſed under the truſts ſince the 
eſtator's deceaſe ta Mrs. Tracy for life, and to her firſt ſon 
nd the heirs male of his body, then to the ſecond and every 
gher fon in tail general, then to the daughters in tail general, 
nd then to Mrs. Tracy and the heirs of her body. 1 


It was admitted by the defendants council to be their in- 
ention the eſtates ſhould be ſo ſettled, 995 


Mr. Wilbraham ſaid, as it happens that the female line is by 
ſip unprovided for, there being no limitation to the daugh- 
er of the eldeſt grandſon of the teſtator, the defendants council 
8 fould make the ſubſequent words in the will, if my daughter 

bald depart this life without iſſue of her body living at her 

ceaſe, create an effate-tail in her, ſo as to enable her to 
ewe for the contingency of the eldeſt ſon dying, and 
ing a daughter only. 


As your lordſhip was, at the former hearing, of opinion to 
onfine the cohtingency of Mrs, Tracy's departing this life 
nithout iſſue of her body living at her deceaſe to Sir Henry 
delthorpe's dying before twenty-one, and he is dead under 
ze and without ifſue, I: apprehend there is no occaſion to 
ert theſe words in the conveyance of the truſt eſtates, but 
lat, after the limitations to Mrs. Tracy and her iſſue, the 


xt immediate limitations may be to Mr. Smart and Mr. 
Charles Lethieullier. 7 <a 


With regard to the cafe of Wild verſus Lewis, the words 
here, In caſe my wife have no ſon or daughter by me, I beg 
kave to inſiſt, is the ſame thing, as if he ſaid, In caſe my 


nie have no iſſue, there being no other iſſue but ſons or 
Wehters, „„ 


Blackburn and Edgely, 1 P. Vins. 600. comes the neareſt 
ay caſe to the preſent; for notwithſtanding there was 
be ſane expreſſion there as well as here, dying without iſſue, 
yet 


75 


[ 790 ] 


 preceling words are proper to treate an eftate-tail, the) 


__ Wright was greatly aſſiſted) exploded the notion that word 


. equitable deviſe. 


Langley verſus Baldwin from the preſent, becauſe the teſtato 


without iſſue male of his body, did in a will make an entail. 


tail, and may bar the remainder if he arrives at twenty-one 
and by that means provide for his daughters if he ſhoule 


would have been totally difinherited. 8 


5 Ar. 183. there J. S. deviſed to A. for life without im 


iſſue male and his heirs for ever; and in caſe A. dies without 
iſſue male, to B. and his heirs ; the court held that A. took 
an eſtate for life, the remainder contingent to his iſſue male 
in fee; for the words, And in caſe A. dies without ifſuc 
male, are not to be taken ſubſtantially and abſolutely, but re- 


Tue caſe of Bampfield verſus Popham, 2 Vern. 449: is 1 


Cafes argued and determined 


Ddperation of them cannot be controuled by thoſe ſubſequent * 
vi ons. E | 1 
And though much ſtreſs has been laid upon | the caſ 

Blackbourne verſus Edgly, in 1 P. * n 
lord Macclesfield (notwithſtanding the determination 9 


Bampfield verſus Popham, 1 P. Vnt. 54. when lord keepe 


of implication ſhould not turn an expreſs eſtate for life into 
eſtate-tail, and ſaid, that if I deviſe an eſtate to A. for life, an 
after his death without ifſue, then to B. this will give 2 
eſtate- tail to A. 5 5 e 

1 hope therefore, upon the whole, Mrs. Tracy will b. 


conſidered as tenant is tail in all the eſtates, or at leaſt in thi 
lands her father died ſeiſed of, being a legal, and not 2 


Mr. Noel, for the plaintiff, diſtinguiſhed the cafe « 


having omitted there to limit the eſtate beyond the ſixth ſo 
of A. and as there might be a ſeventh who was not intended 
to be excluded, therefore to let in the ſeventh and ſubſequen 
ſons to take, the court held the words, in cafe A. ſhould die 


But here the eldeſt fon of the tenant: for life has an eſtate 


Ge without iffue male, and therefore is not liable to the ſame 
objection of hardſhip as in that caſe where the ſeventh ſol 
le relied principally on the caſe of Luddington wo 
Kime, reported in 3 Lev. 432. lord Raymond 203. Eg. Cu 


peachinent of waſte, and if he ſhall have iſſue male, to ſuch 


latively to what was ſaid before; and theſe oblique words 
cannot be intended to 427 by implication the eſtate ex 
preſsly deviſed before to the iſſue male of A. 


authority on this point, becauſe a deed produced at the 
fecond argument in this cauſe put an end to the queſtion. 
Tho 


in the Time of Lord Chancellor Hardwicke. 


M The council for the plaintiff have no authority to reject 
Je words living at her deceaſe, becauſe thrown in by the 
etator to fhew his intention, that if his daughter left no 
ſve living at the time of her death, then the remainder- men 
o whom he deviſed the eſtates ſhould preſerve his name and 
aily by taking the name of Dodwell. | 


te defendants council infiſted the maſter ſhould limit the 
Gates in the conveyance to be ſettled by him. 


Lord Chancellor faid, if he underſtood them right, they 
intend to limit the eſtates purchaſed under the truſts ſince the 
Kator's deceaſe ta Mrs. Tracy for life, and to her firſt ſon 


nher ſon in tail general, then to the daughters in tail general, 
nd then to Mrs. Tracy and the heirs of her body. N 


lt was admitted by the defendants council to be their in- 
tation the eſtates ſhould be ſo ſettled, | 


Mr, Wilbraham faid, as it happens that the femaleline isby 
lip unprovided for, there being no limitation to the daugh- 


would make the ſubſequent words in the will, if my daughter 
hould depart this life without iſſue of her body living at her 
dceaſe, create an effate-tail in her, ſo as to enable her to 
wovide for the contingency of the eldeſt ſon dying, and 
kaving a daughter only. 33 5 


wnfine the cofitingency of Mrs, Tracy's departing this life 
nithout iſſue of her body living at her deceaſe to Sir Henry 
Nelthorpe's dying before twenty-one, and he is dead under 
ee and without iſſue, I apprehend there is no occaſion to 
ert theſe words in the conveyance of the truſt eſtates, but 

(tat, after the limitations to Mrs. Tracy and her iſſue, the 


ext immediate limitations may be to Mr. Smart and Mr. 
ua Charles Lethieullier. 2 


With regard to the caſe of Wild verſus Lewis, the words 
here, In caſe my wife have no ſon or daughter by me, I beg 


kave to inſiſt, is the ſame thing, as if he ſaid, In caſe my 


We have no iſſue, there being no other iſſue but ſons or 
Ml %ehters. 5 


Blackburn and Edgely, 1 P. Vins. 600. comes the neareſt 
# any caſe to the preſent ; for notwithſtanding there was 
lame expreſſion there as well as here, dying without iſſue, 

| N e vet 


Mr. Wilbraham, of the ſame fide, aſked in what manner 


d the heirs male of his body, then to the ſecond and every 


kr of the eldeſt grandſon of the teſtator, the defendants council 


As your lordſhip was, at the former hearing, of opinion ta 


75 


79) 


—— — — . — —ů ——— — — — — 


— — —  —— ͥ — 
” 


75² | 2 Caſes argued and determined 


yet lord Macclesfield ſupplied the word ſuch, and conffhel 
to the ſons and daughters of his ſons, and was of opinion th 
theſe words, dying without iſſue, did not give an eſtate-Halꝶ 
> Ewer Edgeley by implication. | 


Me hope, upon the whole, your lordſhip will think 1 
law has gone far enough, and that the court will make: 
ſtand, and not carry the conſtruction of eſtates-tail by impl 
cation ſtill further than any of the caſes have yet gone. 


Mr. Murray attorney-general's reply: The general que 
tion is, What limitations are to be inſerted in the conveyand 


- 


of the truſt eſtates? By what rule is it to be governed! 

Why, by the conſtruction. of law. upon the deviſe of th 

legal eſtate of which fir William Dodwell died ſeiſed, an 

will equally extend to the truſt eſtates ; for there cannot hy 

two rules of conſtruction, one in a court of law, and anothel 

in a court of equity. Your lordſhip cannot here, any more 

than at law introduce words which are not in the will. The 

ſingle queſtion is, Did the teſtator intend a remainder to 

Henry Nelthorpe and the Lethieulliers, except upon a totd 

failure of iſſue of his daughter's body? It has been ſaid u 

this caſe here is the word ſuch, but that is begging the queſ 

tion; for in the limitation to fir Henry Nelthorpe it is, in 

caſe my couſin fir Henry Nelthorpe ſhall happen to die be: 

fore he attain his ſaid age of twenty-one years and with 

i ue; but if it had been ſuch iſſue, it could not have meant: 

qualified iſſue, but general, becauſe it is limited to ſons and 

daughters of fir Henry Nelthorpe, and therefore ſuch mult 

refer to iſſue generally. Suppoſe Mrs. Tracy had died 

during the minority of fir Henry Nelthorpe, leaving a fon 

could the truſtees have taken the eſtate ? I apprehend not; 

as the contingency has not happened of Mrs. Tracy's dying 

without iſſue living at her deceaſe. Now, though poſlibly 

the teſtator might intend that the children of his grand- 

daughters ſhould take preferably to the great-grandaughter 

the daughter of his eldeſt ſon, as being nearer to himſelf; 

yet, I apprehend, he clearly meant to provide for the de- 

[ 792 } ſcendants of his own body, before he limits the eſtate over 
+ C2 -»- to the remote remainder- men. Fn 


Sir William Dodwell is providing for the iſſue of his 
daughter, and therefore it never can be imagined, as he has 
limited the eſtate to the heirs general of his grandaughters, ſo 
as that the remainder- men cannot take without failure of iffue 
of them, that he was not equally intending, the iſſue of that 
iſſue in a direct line, the great-grandaughter, ſhould alſo take 
before the remainder-men, The power of barring ny 


in the Time of Lord Chantelloy Hardwicke. 

” un eſtate-rail by words of implication, li vnty a 

ſequence, and therefore will have no weight in determin- 
#ns'queſtiotr. | 7 * ; a | _ | 
In the caſe of Wild verſus Lewis there was no doubt but 

bon or daughter of the teſtator's wife would have taken for 

+; but unleſs the court conſtrued it an eſtate - tail by impli - 

Won to the firſt taker, the grandchildren could not have 
m, but it would have gone to a reriiginder-mian; a collds 

nl relation, the brother of the teſtator, excluſive of the im- 

ediate deſcendants in a right line. TY 

Ia Blackburn . verſus Edgeley the court ſaid, © it did 

not appear the teftator intended Hewer Edgeley's ſons 

&ughters ſhould take, for he might think that on Hewer 

i Edpeley's dying without iſſue male his name and family 

pod de determined, for which reaſon he might limit it 
over to the daughters of Hewer Edgeley himſelf,” © 


But if the, court had been of opinion, from the words of 
te will, it was the intention of the teſtator there that Hewer 
nliiderley's ſons and daughters ſhould take, then lord Maccles- 
ld would have conſtrued the words, If Hewer Edgeley died 
thout iſſue, to give an eſtate-tail by implication to him, in 
(der to provide for the daughters of his eldeſt ſon; ſo no- 
ſling ean be drawn from thence which will affect the preſent 
aſe, if your Iordſhip ſhould be of opinion the teſtator here 
ent to give the preference to the iſſue of the eldeſt ſon 
His own iſſue muſt naturally be ſuppoſed to be the firſt 
thefts of his care, and was the primary proviſion intended by 
lim ; and what ſhews it ſtrongly, is, that he did not oblige 
le perſon who ſhould marry his daughter, or any of the fe- 
ale deſcendants of his daughter, to take his name; becauſe 
le thought ſuch an injunction might prevent his daughter 
bm marrying to advantage, as other families might retain 
le ſartie regard to a family name as himſelf, and therefore 
day lays this injunction on his great nephew fir Henry Nel- 
lurpe, a collateral relation, and on the Leithieulliers, 
ſrangers to the teſtator. AS AR RY, 
If the teſtator could have ſo great a regard to the welfare 
WI tir grandehitdren, is it not very probable that it would 
au end to all the immediate iflue of his body, in infini- 
kn, in excluſion of remainder-men, one of which was only 
Saga relation, and the others diſtant ones of his firlt 


, 


: 


Ve ? 


„„ 


* 


Claes argued and determined 


A near contingency, or a remote one, will not weigh i 
the court in determing this queſtion; but however the fad 
that there is only one fon born of Mrs. Tracy, who is ſy 
. years old, and ſhe has never had any children ſince; ſo i 
the accident may as well happen as not, it being an equ 
chance whether, if he leaves iſſue; it is a ſon or daughy 
and if the latter, ſhould the conſtruction prevail which i 
plaintiffs council contend for, ſuch daughter would be tot, 
unprovided for, and the eſtate go to ſtrangers, in prejudice 
the teſtator's immediate lineal deſcendant, his great pry 
daughter,- the daughter of his eldeſt grandfon. - 


I reſt the whole therefore upon this; Whether the teſt 
intended that all the iſſue ſhould take before remainde 
men, or that remainder-men ſhould take before the if 

. Female Of his eldeſt grandionT* ?!: 10 9h 
55 22 chancellor directed the cauſe to ſtand over till the 29 
inſtant. 85 . EL 


Lethicullier verſus Tracy, April 29, 1744. Ti 
* + Cauſe ſtood for Judgment. 


I ORD Chancellor. This comes before the court upe 
nun exception taken to the maſter's report, whereby 
approves of a conveyance to be made of the eſtates purchaſe 
_ purſuant to the will of Sir William Dodwell and the decre 
in the cauſe, FAN 
And likewiſe on a ſupplemental bill, in order to bring th 
infant Dodwell Tracy, the ſon of the defendant Mrs. Trac 
and grandſon of the teſtator, before the court. The excep 
tion is taken by Smart Lethieullier and Richard Rogers. 


| < For that the maſter in the ſettlement hath, between tl 
limitation to the daughters of Mrs. Tracy and the hei 

of their reſpective bodies, and the eſtate limited to 5m 

6 Lethieullier and to Charles Lethieullier and their iſſue mal 

e ſucceſſively, inſerted theſe words, and in caſe the fa 

„Mary Tracy ſhall depart this life without iſſue of her bod 

| FT 794 ] i living at her deceaſe, whereas according to the intent 4 
r © meaning of the will of Sir William Daodwell it 0ug 
to be, and in default of ſuch iſſue.” 3 

This bill brings the whole matter before the court, an 

therefore I may properly determine the points now before m 

T bere are two queſtions: Firſt, Whether the wards! 

that caſe, my ſaid daughter depart this life, &c. are ſuffice 

and co-operate lo:in conſtruction of law, as to nba 


F 6 
* x 
* 


in the Time of Lord Chancellis Hardw-icke. 


Wi 163 „ 

a Wiſequent remainders into contingent ones? Secondly; If 
bey have not that operation, Whether the teſtator intended 
it all the iſſue of Mrs. Tracy ſhould take and enjoy before 
e Lethieulliers, and whether theſe words will not give Mrs. 
ney an eſtate-tail by implication, and conſeqdently a power 


n contingent remainder. I have no doubt from the 


ue be ſome caſes which may be contrary, and ſeem to 
be ſo, there can be no queſtion but Sir William Dodwell 


gd I think the preſumption of that intention is ſtrengthened. 
the blank in the will. For after the limitations to ſo many 
long under the will, he could not bring himſelf even then 
þ limit.it to his own heirs, but had it in his thoughts to limit 
tover ſtill further. This is a circumſtance at leaſt in favour 
bis intention to make a ſtrict ſettlement. The conſe- 
lende is, that he has either uſed words to ſupport the inten- 
ton, or he has failed in point of law. If the words have the 
qeration of turning the eſtate for life into an. eſtate-tail by 
plication, it would give Mrs. Tracy a power to bar the 


Mrs. Tracy's ſurvivipg her fon, and he had left only a 
laughter, ſhe could not even then be ſaid to take by the will, 


ldſerved, is very ſtrong for this purpoſe. Theſe words, if 


Wator's view was, as his daughter and Sir Henry Nelthorpe 
dere both infants, to increaſe and accumulate the bulk of 
Ws real. eſtate, for after adding to his daughter's maintenance, 


Purchaſes, He in the next place conſiders Sir Henry Nel- 
Worpe in the ſame light, and gives the ſame direction during 
li minority for accumulation of real eſtates; it is plainly 


As to. the firſt queſtion, I have already given my opinion, 
at the words will not make the limitation to the Lethieul- 


ords- of the will, but that the truſt eſtates to be purchaſed 

ih the perſonal eſtate, and the rents and profits of his real, 
ad to be ſettled to the ſame uſes with the legal eſtate of Sir 
Wiliam Dodwell, are liable to the ſame conſtruction, though 


ifinguiſh. between legal and equitable eſtates. Taking that 
ended to make as ſtrict a ſettlement as he poſſibly could, 


kmainders, in caſe I had been of opinion to extend the con- 
Ingency to the Lethieullers, and the accident had happened 


uit would deſcend in fee to the mother, the daughter of the 
ator, and ſhe might by that means provide for ſuch © 
Wehter of her ſon. © But I will not go over this part of the 
ale again; Luxford verſus Lee, 3 Lev. as I have before 


| depart this life, &c. ſeem to me from the whole tenor of 
te will to be relative to the truſt created by the will. The 


& direQs_ the perſonal eſtate to be laid out again in further 


lerefore a truſt of theſe profits during the minority of Sir 
lan Nelthorpe, and an accumulation of them juſt in the 
5 5 C2 5 e 
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[ 796 J Mrs. Tracy an eſtate- tall by implication ; and for this real 


_ A 5 mtg. © I cannot help ſaying that it is a great misfortune ta W 


| Ch. J. Hale the cafes. ſaid to have been cited by Hale *, But hower 
| bimfelf of the there ars ſeyeral caſes, where a limitation for life at the out 


nor any copy of tail in this court in order to provide for the iſſue; but thx 


very imperſect. give an eftate-tail; as a deviſe to A. and if he die witho 


me manner. But when he comes to the, limitations ta the 
Lethieulliers, the -teſtotor makes no accumulation of pig 
but deviſes to them in the manner mentioned in the will with 
2 limitation to the truſtees to preſerve contingeat remind 
What could be his meaning in this? Why, the teſtay 
imagined his daughter might die a minor during the infa 
of Sir Henry Nelthorpe, and that he likewiſe being ve 
Young at that time might alſo die before he came of age, an 
_ therefore was providing againſt both the accidents, whit! 
more and more induces me to be of opinion theſe words d 
not make a contingency to the Lethieulliers, but with ref 

t them myſt be confjdered as a veffe# remainder, I ſhall ng 
5 give an opinion as if I was doing it upon a fpecial verdid 
Upon the words, If my daughter t this life without iſh 
| of ber body living at her deceaſe, my opinion is, that the 
| r he had added during the minority 
Sir, Henry Nelthorpe ; and this determines the firſt queſto! 
pat Juppoting t x00 not affect the ſubſequent remaindery 
then „Whether the teſtator did not intend that a 


4 
OY 


— 


econdl 
the iſſue of Mrs, Tracy ſhould take and enjoy before t 
Lethieulliers, and whether theſe words will not giv 
particularly, as there is no other way of letting in the dough 

ter of the eldeſt ſon but by giving the firſt taker ſuch eſtate | 
implication. It is certainly true, that there are ſeveral caſe 

in law where the words, F he die without i ſue, have bee 
held to create an eſtate- tail by implication, 10 


tune to Welt- mitiſter- Hall there is no report of lord chief juſtice Hale hi 8 
e ernte lf of the caſe of King verſus Melling, nor any fe 
port of lord argument, for it is very imperſect in Ventris, eſpecially as! 


SES SEES r 


— 


1 Mating, of a will hath been by ſubſequent words turned into an «liatt 


his argument, 2 To s ha * . oe. 
for 4 18 NO caſe comes up to this 3 the reaſon 18 that if the can 


in Ventris, it is ing words were turned into words af limitation, they w0 
iſſue, then to B. or to A. far life, and if, Ce. then to B. 


donjoining them they give an inheritanes. 15 
n — rent ener 


A, deviſes to B. for his natural life, end after his deceaſe he gel 
ſame to the iſſue of his body, lawfully begorten on ſecond wiſe, an | 
want of ſuch iffue to I. S. and his heirs for ever; provided that B. nel mak 
- "pjointure of all the premiſes to ſuch ſecond wife which ſhe A | 
lle; this is an eſtate-tail in B. for the word iſſue 18 nomen colle wum, 4 

takes in the whole generation, Eran, aaa 3 


S ESCESF YT, = 


i 
IN 
\ 

LU 


* 


in the Time of Lord Chancellor Hardwicke. 


* words of limitation, If my daughter depart this life 
bout iff &c, during tbe minority of Sir Henry Nel- 
; they will not give an intail, but will give to the iſſue 
| her decenſe, &c, an eſtate by purchaſe, for then they 
un thus: To Mrs, Fracy for life, to her firſt ſon and 
to 
7 


| . 
. 9 
1 9 
WI 


I ſons and the heirs of pective bodies, to her daugh- 
e as the ſhall leave at the time of her death in the minority 


afticafar fpecies of iſſue take by purchaſe; and place theſe 


ene their reſpective bodies, remainder to ſuch 


787 


But ie the preſent caſe, turn theſe words of continger i | 


he heirs: male of his fecond and every other of 
of thr ref 


if Sit Henry Nelthorpe. So that theſe words will make this 


ords in what manner you pleaſe, they can make no 


y 
It is apprehended by the council on both ſides, 
the | miſtake in the will was letting in daughters of 
| and that the intention of the 


in which a great-grandaughter of the teſtator 
kay: be unprovided for, eſpecially as it is admitted the teſtator 
meant to prefer his ughters, being nearer to him in 
want of relation than his great-grandaughter, the daughter of 
bs eldeſt grandſon. This brings it very near the caſe of 


word ſuch, Belides, in this caſe the ſon of Mrs. Tracy when 
menty-one may bar all the limitations; and though it is in- 


lone in the cafe of Shaw and Weigh, Eg. Caf. Abr. 125. 
a conſtrue according to the line of ſucceſſion without being 
plluenced by the effect it may produce; yet there have been 


barring has had weight; as in the caſe of Bampfield ver ſus 
ropham, where notwithſtanding it was objected that unleſs 
ie words, iſſue male of Popham created an eſtate-tail in 


contingency, whereas it was very obvious that the teſtator 


Mate-tail ; ſo that this being a miſchief near and eaſy to be 


( 797] 


Rackburn 1 25 Edgeley, for there the court ſupplied the 


ſed on, and very truly, the power of ſuffering a common 
eoyery is a conſequential one; and courts of juftice, as was 


ales where it is a meaſuring caſt, in which the conſideration 


lim, a poſthumous fon would not take; yet it was anſwered 
V the.court, that though it might have been intended ſuch 
ſthumous ſon ſhould take, this was but a remote miſchief 


dent it ſhould not be in the power of Popham to bar the 
mainders, which it was plain he could do if he had an 


1 
1 


ö 50 es argued and determined” 

| foreſeen,” it was 'certainly in the intent of the teſtator to qu. 
5 vate and prevent the ſame. the 
Where the in- | 


ver plain, but Trevor, fir Jahn, Trevor maſter, of the Rolls, and Mr. Juſtice 


temainders. 


_ of a ſecond will 
s a revocation” 


The execution THERE was a queſtion in a cauſe before Sir George Le, 


1920 409%, 7 I St” : ——.— 5 n l 2 
——ů— * 1 5 * 
* 


g AN IEEE ELM Neel 
— ——— 


| Diferetionary whether they will grant a commiſſion of delegates to judge 


und ecclehaſti- - 
cal matters | | LEY de. 
come in queſ. order to balance the objection of a partiality to one law mal 


daten of a tc This is a caſe that proves by the authority of very gte 
tator in creating men 1 for it received a ſolemn determination before lord 
an eſtate· tail is keeper Wright, lord chief .juſtice Holt, lord chief Jufties 
rn by Powell, who all gave their opinions, that Popham had only 
hold of any cir- an eſtate for life) that where the intention of creating an 
2 uu it eſtate- tail is not plain, but very doubtful and uncertain, judgez 
in the power of will lay hold of any.circumſtances rather than put it in the 
a perſon, ona power of a perſon upon a remote contingency to. bar al 
remote contin: ubſequent remalinders. e. 
ot vicquent This is my opinion, and therefore let the firſt exception 
be allowed, for Smart Lethieulſier and Charles Lethieullier 
eſtate muſt, —_— to the teſtator's intent and meaning, he 
limited to them, and to their firſt and other ſons in tail mile 
reſpectively, as remainders veſted, and to take place upon 
failure of iſſue of Mrs. Tracy generally. © © 


* 


%! Ex parte Heller, April 20, 175 


CA 21 295, 


as judge of the Prerogative court, Whether the execution 
of the firſt, and Of a ſecond will is a revocation of the firſt, though the ſecond 
ihe cancelling is afterwards cancelled, and whether ſuch cancelling ſets up 
3 the firſt will again? Sir George Lee gave ſentence that it was 
not ſet up the A revocation, and that the cancelling the ſecond did not ſet 
firſt again. up the firſt. Dy IPs en $94 


A petition was preferred to lord chancellor on the part of 
the principal defendant in that cauſe, for a full commiſſion of F 
delegates, and alſo a croſs petition, praying that the commil- 
 fion may iflue to judges of the common law and civilage, 


Lord Chancellor. It is in the diſcretion of the court, 


— 


Z th t * oye * „ „ 
whether they of the common law and civilians, or to them and lords ſpit 


will grant = tual and temporal. I have granted a full commiſſion whet 
5 the juriſdiction of biſhops is in controverſy, or any queſtion's 
0 depending that concerns the canon and eccleſiaftical law. 
Where legal The principal intention in granting full commiſſions Men 
where legal and eccleſiaſtical matters come in queſtion; and i 
tion the judges than to the other, and to obviate this, the judges in bot 


in both are G 
appointed, appo inted. The 


in the Time f. Lord Chancellor Hardwicke. 
The preſent matter is upon the point of a will, and alto- 
qether, 2 queſtion. of law; and therefore I ſhall diſmiſs 
the petition of the party appellate, and according to the 


* 


war 3 + * 


Sparrow verſus Hardcaſtle, Eaſter Term, May 6, 


MISS oi 


g ut, title and intereſt therein, either in law or equity; upon 
ut to pay all his juſt debts out of the rents and profits, by 


gang, &c. and ſubject thereto in truſt for his nephew Cyril 
\nthington, the plaintiff's father, for life, remainder to his 
it and other ſons. in tail male, and for want of ſuch iſſue, 
In truſt for his nephew Sandford Arthington in like manner, 
nd for want of ſuch iſſue, in truſt for his nephew the defen- 


geh iſſue, in truſt for his nephew Cyril Hardcaſtle, in like 
dunner, and for want of ſuch iſſue in truſt for his nephew 
Lndford . Hardcafte, in like manner, remainder in truſi for 
own right heirs for ever. 


his will, reciting that he had made his will as aforeſaid, 
ut having juſt reaſon to be diſpleaſed witli his nephew Cyril 
Ithington, and with Thomas Hardcaſtle, and Cyril Hard- 
ale, three deviſees mentioned in his will, did, on ſerious 
mſideration, think fit to alter the ſame as to them only, and 
Id thereby revoke and make void all the deviſes in the will 
Wide to them, or any of their heirs, as fully as if the ſame 


lad never been made. - 1 


1 


On the 21ſt of November 1723, he made another codicil, 
iting or mentioning the ſaid ads | 

thereby declare, that being then reconciled to his nephew 
fil Arthington, he conſidered he was his next heir at law, 


d diſinherit him, he therefore, on further conſideration, 
Wuzht fit, and did thereby revoke and make void the ſaid 
purctl, ſo far as related to his nephew Cyril Arthington, and 
& heirs, but not with reſpect to Thomas Hargcaſtle and 
Jul flardeaſtle, and their reſpective heirs ; and — 

; e — — Wi 


S* 


ant Thomas Hardcaſtle, in like manner, and for want of 


that it would be a great piece of hardſhip, if not injuſtice, 


759 
Where it is a 
mere matter of 


law a commiſ- 
ſion iſſues to 


prayer of the croſs petition direct a commiſſion of delegates to Judges and civi- 


ians only, 


CAS E 296. 


The eſtates de- 
viſed under the 
will of Go A. ; 
muſt remain 
unaltered to the 
teſtator's death, 
or any altera- 
tion or new 
modelling 
makes it a diſ- 
ferent eſtate, 


799 ] 
and occaſions 
a different con- 
ſtruction at law. 


On the 1 4th of October 1720, the teſtator made a codicil 


and the firſt codicil, and 
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ſaid Sir Walter Hawkeſworth and Sir Walter Calverly of the 
bother part, for divers good conſiderations, he the ſaid Cyr 


[ 800 F 


| will, that his ſaid in part rerited will, and all deviſes amd be. 


and their heirs, all the advowſon, donation and right of jg 


dees pued and determined 


Un therein, ſhould ftand and remain in their original fu 
force and effect with reſpect to Cyril Arthington and 4; 
By indenture dated the 2oth of November 1723, mal 

ween Cyril Arthington the teſtator of the one part, the 


WFK 


Arthington did grant to Sir Walter Hawkſworth, G. 


N F 2 


tronage of, in and to the rectory and pariſh church of Aal 


and all the eſtate, right, title, intereſt, property, claim and h 
demand : whatſoever, of him the faid Cyril Arthington, o, 
in and to the ſaid advowſon, te hold to them and their heir; in 
to the only uſe and behoof of them and their heirs and afſiongMiic 

er,. i or 4 4 Bs IM 
* And by another indenture dated the 21ſt of Novemde 4 
1723, between the faid parties, reciting the firſt mentione * 
indenture, it was thereby witneſſed that the true intent ati de 

meaning of the ſaid recited grant, and of the parties, vu 
and is, that the advowſon, donation and right of patronay # 
was and is fo granted, upon truſt that the ſaid Sir Walt 
Sr. or the furvivor of them, and his heirs, ſhould preſenifWin 
to the faid church when the fame ſhould become void, ſuch r. 
| ſon of Robert Jackſon, the then incumbent, as ſhould at anne 
time after ſuch vacancy, or at any time within five month n 
next after ſuch vacancy be by law qualified to be preſented i 
the faid church. 0 2 85 Ir 
And in cafe there ſhould be two or more ſuch ſons | 
qualified, that then fuch of the ſaid ſons, as the faid C 
Arthington, or his heirs, by writing under his or they. 
hands and ſeats nominated, ſhould be preſented, and in dctauy . 
thereof, the truſtees ſhould prefentt ſuch of the ſaid ſons as hi he 
or they ſhould think meet. 5 Ne 
And in caſe at the time of the firſt, or any future vacac 
of the faid church, there ſhould be living a for: or ſons . 
Robert Jackſon, who ſhould then be by law incapable n 
take ſuch charch, the truſtees ſhould preſent ſuch clerk ther" ge 
as by the faid Cyril Arthington or his heirs ſhould be none. 
nated, and in default of ſuch nomination, fuch clerk a H 

| ſhould think meet. as: „ A 

' $0 thatgvery ſuch clerk ſo to be preſented during the inc 
pacity of fuch fon or ſons of Robert Jackſon, ſhould bern x 


"2 


in the Tur of Lord Chancellor Hardwicke. 


Securities, as the truſtees ſhould direct, to reſign Tuch church 
© ſoon as any ſon of Robert Jackſon ſhould be qualified to 
te admitted thereto, and that ſuch clerk, giving ſuch ſecurity, 
ould be by the ſaid truſtees requeſted to reſign ſuch church, 
+ being the true meaning thereof, that no clerk thereof ſhould 
at any vacancy of the church be preſented thereto, duting the 
neapacity of any fon of Robert Jackſon, to take ſuch church, 
gr be preſented thereto, who ſhould refuſe to enter into ſuch 
c ſecurity, to reſign the ſame; the church being intended to 
ee a proviſion and preferment for ſuch of the ſons of Robert 
Jackſon as ſhould be by law qualified to be preſented thereto. 


firſt become vacant, or at the time of every future vacancy, 
there ſhould -be no ſon of Robert Jackſon living, or in caſe 


ſuch church, ſhould neglect or refuſe to accept a preſentation 
thereto, that in any of the ſaid caſes, the truſtees ſhould Rand 
died of the advowſon, donation and right of patronage of 


m requeſt ſhould convey over the ſame to his or their uſe. | 
And in the ſame caſe f there being no ſon of Robert Fackſon 


jreſentation as aforeſaid, the truſtees ſhould preſent ſuch 
erk to ſuch chufch as Cyril Arthington or his heirs ſhould 
n writing nominate to be preſented, and in default of ſuch 
bomination, ther ſuch clerk ſhould be preſented as the ſaid 
truſtees ſhould think meet. N 


Cyril Arthington the grantor and teſtator died ſoon after, 
ithout iſſue. af gr SENG 


And Cyril Arthington his nephew was his heir at law, 
hr at law, who is alſo dead under age and without iſſue 
ting the plaintiffs his ſiſters, and heirs at law. 


| Robert Jackſon the father died ſoon after the death of Cyril 
wngton the father, whereby the church became vacant, 
ad the defendant William Jackſon his ſon being duly quali- 


altees, and is now the incumbent. 


* two truſtees are dead, and the defendant Sir Walter 
. is the ſon and heir of Sir Walter Calverley, the 
un ing truſtee, and the legal eſtate in the ad@wſon is in 


Vor. III. | 5 D 3 The 


bound to the truſtees in ſuch ſum of money, and with ſucli 


Provided, that in caſe at the time when the church ſhould 


uy ſon of Robert Jackſon being by law, qualified to take 


the church, in truſt for Cyril Arthington and his heirs, and 


2 


ed, hath fince been preſented to the aid church by the ſaid 


kong at the time of ſuch vacancy, or of refuſal to except ſuch 


C807 ] 


mo is alſo ſince dead, and left Cyril Arthington his ſon and 


762 


Caſes argued and determined _ 
The plaintiffs by their bill charge that the truſt is deter, fl ! 


. mined on William Jackſon being preſented, and the adyoy. il * 


on and right thereto ought to be 1 to them, the hen il © 


at law of Cyril Arthington, and that in caſe the church 


ſhould become vacant, they would have a right to preſent t 
thereto. Es 


For that the ſecond codicil being executed before the con. a 


veyance and deed of truſt, the ſaid deed and conveyance à © 


executed afterwards, is a revocation of the will pro rants, 7 
and revokes the truſt of the advowſon, which, by conſtrue. 


tion, might otherwiſe be in the iſſue male of the deviſe f 
Cyril Arthington the nephew, or for want thereof, go over „ 


according to the deviſes in the ſaid will. 5 
For, as the bill charges, by ſuch expreſs act and deed Mi j/ 


the I ar did limit and retain the ſaid advowſon to his aun 6 


right heirs. 1 


Their bill, therefore, is brought for the heir of the ſurviy- 
ing truſtee to convey the d egal right and title in and to the ſaid h 


advowſon, rectory and pariſh church to the plaintiff, and that ( 


the ſon of Sandford Hardcaſtle the laſt remainder-man un- 


[ 802 ] 


- conveyed to, or to the uſe of the defendant, and the heirs male 


ſon ſhould go along with the reſidue of his real eſtate ; and 


codicil, they ought only to revoke the ſaid will pro tant 


to convey the legal eſtate of the advowſon to them. 


Plaintiffs, as heirs general of the teſtator, have not any Ne 


the indenture of conveyance, and deed of truſt therein re- 
ſpectively, dated the 20th and 21ſt of November 1723, may 
be delivered up to the plaintiffs 


The defendant Thomas Hardcaftle, otherwiſe Arthington, 


der the will of the teſtator, being in poſſeſſion of the reſt of 
the real eſtates deviſed thereby, by his anſwer inſiſts, notwith 
ſtanding the conveyance of the advowſon, and the trufl 
thereof, he is in equity intitled thereto under the will anc 
codicils, as deviſee of the real eſtate, and that it ought to be 


= © r= RH ea © m=n © .iJ 


of his body, in regard the teſtator intended to give the bene 
fit of one preſentation only, to one of the ſons of Robe 
Jackſon, but when that purpoſe was ſerved, then the advow 


= =» > er > 


that, admitting the deeds were executed after the fecon 


and not intirely as to the whole inheritance of the advovic 
and diſunite and ſeparate it from all the reſt of his real eſtate 
eſpecially as it is of the yearly value of 3500. and that thi 


ee = 


or title to the advowſon, other than the reverſion in ge 
thereof, after the eſtate-tail therein now veſted in the defen 
dant, and therefore inſiſts, that he is intitled to the benefit o 
the truſt thereof, and that Sir Walter Blacket ſhall be dectes 


Ther 


OO or 22 


1 


in the Time of Lord Chancellor Hardwicke. 


There was a ſingle witneſs in the cauſe who proved that 
both the deeds were executed by Cyril Arthington the uncle, 
and Sir Walter Calverley, at the ſame time, and after the 
fcond codicil. - HL Fi 8 


Lord Chancellor. I ſhall make only one queſtion, Whe- 
ther the grant of the advowſon made by the teſtator to two 
perſons and their heirs, and the declaration of truſt at the 
fame time, are a revocation of the will, or not? It depends 
on a ſhort fact. His lordſhip then ſtated the caſe from the 
will, the deeds, and the codicils. There is a material 
cauſe at the end of the declaration of truſt of the advow- 
ſon, If there be no ſon of Robert Jackſon living at the 
ume of ſuch vacancy, or in caſe of a refuſal to accept as 
aforeſaid, the truſtees ſhall preſent ſach clerk, &c. and in de- 
ault of ſuch nomination, then fuch clerk ſhould be preſented as 
| the- ſaid truſtees ſhould think meet, A caſe put under the 

itſelf, in which theſe very truſtees may have a right of 

nomination and preſentation. After the death of Cyril Ar- [ 803 
thington the teſtator, a vacancy happens, and one of the ſons | 
of Robert Jackſon is preſented, and the truſt ſerved. And the 
billis brought by theplaintiffs, as heirs at law of the teſtator, and 
Cyril Arthington hisnephew, forthepurpoſes beforementioned. 
The general principle on which' the queſtion depends, and 
enforced by caſes is, that a man at the time of making a will 
| muſt have a diſpoſing capacity and mind. That he muſt 
| the time be ſeiſed of the eſtates he deviſes. And ſuch 
eſtates. muſt remain in the ſame plight, and unaltered, to the 
tineof the teſtator's death; for any alteration, or new model- 
ing, will make it a different eſtate, and occaſion a different 
conſtruction at law, unleſs in ſome exceptions, whieh J ſhall 
mention by and by. „„ 


It has been determined, and muſt be agreed to be law, A feoſfment in 
that if a man ſeiſed in fee makes a will, yet, if he afterwards {© ©*ecured, 
_ xecutes a feoffment in fee, this is a reyocation ; nay, has à revocation, 
deen held ſo, if there was no livery on that feoffment, be- even if here 
cauſe it imports an intention in the teſtator to revoke. The ig 
kme as to a bargain and ſale, which, though not inrolled be- bargaio and ſale 


fore the teſtator's death, is a revocation. — not in- 
rolled. ; 


Lord Lincoln's caſe, Eq. Caf. Abr. 411. which turned A conveyance 
upon a conveyance by Edward earl of Lincoln, to truſtees, in 3 8 
wnkideration of an intended marriage with Mrs. Calverley, in conſideration - 
and though proved there never was any intention of ſuch of en intended 
marriage, but a mere whim of the earl, yet determined with 6 * 
gat deliberation in this court, and afterwards in the Houſe never was ſuch 


a Lords, to be a revocation of his ly... intention, deter- 


mined to be a 


3 | revocation of hie 


7% 

If a man ſeiſed 
in fee, thinking 
he had an eſtate- 
tail only, ſuffers 


à recovery to yet this is a revocation of it. 


confirm his wil 
yet it is a revo- 
cation of it. 


cular purpoſe only, muſt be conſidered as one intire tranſac. 
declaring the truſt ro himſelf and his heirs, is the Tame thing 


as if he had left the truſt to reſult to him and his heirs, and 
- would haye paſſed by the deviſe of the land, and muſt be con, 


[ 864] 


But I think otherwiſe. If a man ſeiſed in fee of a truſt, and 
ſimple, I thought this no revocation in the &aſe of Parſons 
but it was not the principal point, and only faid obiter. l 


and which gives great countenance to my opinion. RelPs 


' wards the feoffees make feoffments of the land to the uſe of 
the deviſor, and after the ſtatute, the deviſor died, the land 


had the ſame uſe as he had before. I looked into Dyer, but 
do not find the point determined; but there is plainly a reſe- 
rence in it to the caſe of Mountague and Jeffreys, M. 38, 39. 
El. B. R. Lord chief juſtice Roll mentions more points de- 


gue verſus Jeffreys than any other perſons beſides. The uſet 


| truſt in equity, and which remained in the ſame plight after 
the feoffment as before, and the feoffees there granted the dry 


ws \} 


Caſes argued and determined 
The courts have gone further ſtill, and held, that it 3 


man was ſeiſed in fee, and afterwards thinking he had only an 
eſtate-tail, ſuffers a recovery, in order ta confirm his will 


But in the preſent caſe a diſtinction has been attempted i 
be taken, which is, that the teſtator being ſeiſed of the legal 
eſtate, and having the ſame day executed a deed for a pari, 


tion, and not a reyocation : and it is inſiſted, that the teſtator; 


ſidered as part of the old eſtate, ' I find no authority for this 
and am of a different opinion. 
It has been ſaid, that if a man ſeiſed in fee makes a vil, 


and afterwards a conveyance in fee in truſt, and then declare 
the truſt only as a part, that the reſidue ſhall not be revoked, 


afterwards deviſes it to another, and then takes the legal fe- 
and Freeman, in Michaelmas term 1751, (vide ante 1741.) 
find a caſe in the books appoſite to the point now in queſtion, 


Abr. 616. pl. 3. Dyer 73. pl. 10. between Mountague and 
Jeffreys. If a man, having feoffces to his uſe, before the 
ſtatute of 27 H. had deviſed the land to another, and after- 


ſhall paſs by the deviſe, for after the feoffment the deviſor 


termined in that caſe than are ſtated by any of the reporters, 
and therefore probably he had a much better note of Mounta- 


law was the beneficial and profitable intereſt, the fame asa 


legal eſtate to the deviſor. But the diſtinction relied upon is 
that this is a conveyance made for a ſpecial particular purpoſe 
to ſerve the truſt only created for the benefit of Mr. Jackſons 
fons, and when that was ſerved ought to affect the eſtate no 
further, and'is compared to the caſe of mortgages and fol 


* 
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lor money. A mortgage for a term of years, made ſub- 
alto a will, is, in point of law, only a revocation pro tanto 


hut mortgages in fee, though otherwiſe at law, are confidered 
partial revocations in equity. e 


The excepted caſes out of the general rules of revocations [ 805 ] 
ut been confined to mortgages and ſecurities for money, and The excepted 


2 conveyances for raiſing money to pay debts. caſes out of the 
F bs. eneral rules of 
revocations are confined to mortgages and conveyances for raiſing 1 to pay debts. 


Hall verſus Dunch, 1 Vern. 329. A. deviſes lands, and A mortgage in 
en makes a mortgage thereof in fee, this is a revocation in . . 
kn, but otherwiſe in equity: before Sir John Churchill, Cation in law. 
fer of the rolls; an appeal to the lord chancellor Jeffreys, otherwiſe in 


ho confirmed the decree, equity. 


Vernon verſus Jones, 2 Vern. 241. was the caſe of a wife 
ud children unprovided for, but notwithſtanding that, Mr, 
Iernon has reported it with @ guery. ; 


The cafes were' certainly right, becauſe they were mort- 
pers or ſecurities for money. But that the deed of grant here 
I revocation of the will, is as clear as the ſun. | 


Conſider on what the caſe of mortgages and ſecurities de- Though in the 
trends. They depend on the general grounds of being con- <#{ of mort. 


gages the con- 


xances for a particular purpoſe, and on their being pledges veyance be of a 
kr money only, and though the conveyance be of a real real eſtate, * 
late, yet, in the conſideration of this court, the thing con- pen me 
red is conſidered merely as a perſonal intereſt, for it has no court, the thing 
ity of a real eſtate, and therefore is no revocation of the conveycd is re. 
Mile of real eſtate at all, the teſtator having only created a oor LO 
Mattel intereſt, and is the ſame thing as if he had created a had. ſor 

km for years for a particular purpoſe, which is in point of having no qua- 


ants — ns 


revocation of 


But compare this with the preſent caſe, here the legal the deviſe of 
late is actually conveyed by the grant, ſo likewiſe is the truſt real eſtate. 
the ſubſequent deed, for the profits of the accruer of the 
Wowſon are conveyed. „ 1 E 


The latter part of the declaration of the truſt is very ma- 
al to ſhew, that not only the whole legal eſtate, but the whole 

fut is parted with, for the heir of the grantor is to preſent, 
therefore makes a total alteration, has to the laſt day of 

t ix months to preſent, and after this, the truſtees, and 

le heir at law of the ſurviving truſtee, ſo that the beneficial 
tereſt is given to them, not that the caſe wants the aſſiſtance 
| this circumſtance, but it is an ingredient, and deviſees muſt ' 
K it bound generally by this new declaration of the teſtator. 


If 


a 


— — oe — —„ - — . 
7 


e441 293: The Attorney-General verſus Bowles and other 
e * d 0 6 

w. B. by vin, FJ ILLIAM BOWLES, eq; being poſſeſſed of 

: gave 5ool. to 

Pelleiag 2 ſpould lay out part thereof im building à ſmall ſchoolhouſe 


maining gool, 


| in land, or and the remaining 3oo!. he directed, ſhould be laid out! 


maintenance for All which he appointed to be done with the advice of the pio 


be done, with regard to the gool. is contrary to the ſtatute of Mortmain, 9 Geo. 2. and v0! 


though not in the purchaſe of lands. 5 | 8 Thi 


7 ces argued and determined 
[ 806 ] If the diſtinction, contended for by the defendanb's con 
4 cil, was fo preyail, it would overturn a great number of p 
It is not to be controverted, but that the favour of con 
to heirs at law, I mean judicial fayour, has prevailed in ſ 
inſtances ; and lord Treyor takes up this very conſidera 
in the caſe of Arthur verſus Bockenham, reported in Hi 
— — Caſes 550; which, though I do not allow to be a bock 
authority, yet, in this inſtance, ſeems to be a copy from 
oo ton," ᷣ . 
There having Upon the whole, there having been an uniform ſeries 


been an uni: opinions in this point, it ought not to he varied: and ther 
form ſeries of „ N s | 
fare I am of opinion, in this caſe, that the will was rev, 


IX 


opinions in this 


point, it ought by the deed. 
nat to be varied. | 3 ES 4 
But as the priority between the will and the grant depend 
upon the evidence of one witneſs only, who ſwears to a fal 
thirty years ago, if Mr. Hardcaſtle, the defendant, will ti 
upon an iſſue the priority of the will and grant, I wi 
Eo GG 
Lord chancellor allowed the defendant time to conſider, ti 
 "_—w—_ _ 4 1-4 
N. B. The defendant, upon that day, declined trying th 
Fact upon an iſſue, and acquieſced under the decree, 


July 24, 1754. 


the gd o large perſonal eſtate, on the 3d of May 1745 mad 
May 1745 his will, and gave 5001. to be raiſed out gf his perſonal eſta 
T. W. and J. unto the defendants Thomas Wavell and Joſeph Bovle 
B. on truſt, to their executors and adminiſtrators, upon truſt, that the 


ſchoolbouſe, the village of New-church, with a little houſe adjoining fe 
&c, and the re- 4 ſchoolmaſter ; and thereby directed, that the purchaſes 
to be laid out the ground and expences of building ſhould not exceed 2000 f. 


ſome real ſecu- land. ſrity, to he a maintenance for the malter 
rity, to bes land, er ferns real ſecurity, to bea maintenance fo 


Sw BY N of Longbridge, and the vicar and ene 5 
the executrix ; C | Ei [75 | | ; them. 
ful w New-church, for the time being, or any two of t 


pay zool. an information, brought in the name of the attorney-general, to have the truſts 0 


the will, in reſpect to this charity, carried into execution, What the teſtator has directed! R 


s - 


but the 200l. may be laid out in building a ſchoolhouſe, on any lands in the village of 


jn the Time of Lord Chancellor Hardwicke. 
he teſtator died in July 1748, and his widow and execu- 
A ſoon after proved the will, but refuſed to pay the 500. 
the fruſtees ; upon which they brought the preſent bill, in 


recution; and the executrix may pay the truſtees the 5oo/. 
ith intereſt, to be applied for the charitable purpoſes directed 
Jl the will. | | "I. | Fu AY | | 
The principal queſtion in the cauſe is, Whether the de- 
{of the 500l. is within the ſtatute of Mortmain, 9 Geo. 2. 
306. ſet. 3. « All gifts of lands, &c. or of any charge 
affecting lands, or of any ſtock, or perſonal eſtate, to be 


k made in any other manner, ſhall be void.“ 


tut the money in the purchaſe of lands ; and that his intention 
jas to make a permanent, ſubſiſting ſecurity, for the annual 
mibtehance of the ſchoolmaſter, which may be done by in- 
ſelling it in government ſecurities, and meant ſuch a ſecurity 
k this ith oppoſition to bonds, or any other precarious perſo- 


Catterell verſus Baker in 1747. In one caſe, there was a 
ſum of money given to erect a ſchoolhouſe ; and in the other, 
wee a boſpitat; and in both. 

Fas not within the laſt ſtatute of Mortmain. 


executrix, and reſiduary legatee of the teſtator William Bowles, 
_ W'flted that, by the words real ſecurities, the teſtator meant 


er in thoſe decrees, where money is directed to be 
ad out in government or real ſecurities, takes it in this 
ſale. . mY 4 
He cited the cafe of Jones verſus Humphreys, determined 
o a, mortgage to a Charity is void, being within the ſtatute 
of Mortmain, 9 Geo. 2 | 


tural conſtruction, and ſuch a one as will moſt effectually 
ufer the end of the legiflature. — 
ns The 


e name of the attorney- general, at their relation, to have 
e truſts of the will, in reſpect to this charity, carried into 


Mr. attorney- general Murray, for the plaintiffs, inſiſted, 
that the words, or real ſecurity, ſeemed to be ſet by the teſta- 
vr in contradiſtinction to the firſt part of the will, the laying 


"He cited the cauſe of Vaughan verſus Farmer 17 375 and 


y the late maſter of the rolls, where he held that the deviſe 


Lord Chancellor. This act of parliament muſt receive 2 


IF” 
[ 807 ] 


i hid out in lands, &c. for charitable uſes, which ſhall be 


tal; and in both caſes your lordſhip- held it 
Mr. Wilbraham, for the | defendant Elizabeth Bowles the 


dhe and is ſo underſtood in common parlance; and 


words muſt be 


and new ideas 


. 3 
* 


8 ._ * + - Caſts argued and determined 


76 
[ 808] The general intention of the ſtatute is not to reſtrain ch 
The intent of rity, but to prevent the diſpoſition of real eſtate, and un 


the act is not to 4 . 762 2 
deinen charity, warrantably or by ſurprize diſinheriting the heir at law. 


but to prevent 


prevent : To be ſure the two parts of the bequeſt in M Boylev 
he heir's bei SY P que r. Bow! 
 Afnherited will may fall under different conſiderations. - g 


8 With regard to the 2007. there is no doubt his intent 
was to diſpoſe of it in the purchaſe of ground, and to bull 
upon it a houſe for a ſchoolmaſter: if there had been x 
land in this pariſh appropriated to any other charity, and il 
ſchoolhouſe had been permitted to be built there, I do not fs 
— this would have effectually anſwered the intention of thi 
tcſtator, | | NE 


The actreſtrains Such a deviſe as this is certainly contrary to that clauſe; 


the giving per- th 0 F $ | . 2 
ran 69.0 pe the act of parliament, which does as well reſtrain the giving 


be laid out in Perſonal ęſtate to be laid out in land, as the deviſe of lin 
land, as much itſelf. . | | | | 


as the deviſe of - | | EET „ | g 
Dan In the caſes cited by Mr. attorney- general, as it was not ; 
abſolutely neceſſary to lay out the ſums deviſed in the purcha( / 


of freehold lands, but might, at the diſcretion of the trul. 
tees, be inveſted in leaſehold eſtate, renewable from time te 
time, it was held for that reaſon not to be within the ſtatute 

o& MAS. ͤ v NE 
| + Therefore if the truſtees can ſhew me any charitable dona 
tion in the pariſh already, where there is ground on which 
the 200/. may be laid out for building a ſchoolhouſe, I ſhall 
be of the ſame opinion in this caſe, and therefore will not 
: diſmiſs the information as to this part, but leave it to the 
truſtees to lay propoſals before the court. 


The meaning of With regard to the remaining 3ool. I am of opinion it i 


» ces mo "frat. eos wn © 


takne in the Clearly within the act of parliament ; for I muſt take the 
ſame ſenſeas meaning of words juſt in the ſame ſenſe as before the act, andi 

before the act. muſt not ſuffer new ideas to be annexed to them in order to 
mot ſuffered to evade the ſtatute, which in a great meaſure would be defeat- 


be annexed to ing „ 
them, in order Ls 
to evade the ſtatute, 


A known eſta- T do admit, that where one purpoſe is lawful, and the other 
DRIER, diſtinc- unlawful, the court have laid hold of the former to anſwet 
ion in this . f f 
Court, between the charitable purpoſe; but here, the money is not only dis 
government rected to be laid out in land, but in ſome real ſecurity. | 


and real ſecuri- | | : ; 
fies, Ren is 2 Can take theſe words only in the common ſenſe and accepta 


term adopted tion ; for there is a known eſtabliſhed diſtinction in * court 
N Gn . 8 ONE” etweell 
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detween government and real ſe 1 and the l ee muſt be under- 
| mortgages or other incumbrances affecting SQ," Gao Wo 
e 5 5 5 l landed ſecurities only. 
The word real is a term adopted in the law, and can ne- 809 I] 
ver be under ſtaod in any other ſenſe than landed ſecurities ; Real 3 
zs for inſtance, in the diſtinction which has been made be- tion does not 
tween real compoſition and moduſſes, real compoſitiori does not oe 
mean any ſubſtantial, permanent ſecurity for the payment of the compo- 
of the compoſition; but land ſubſtituted in lieu of tithes, of a fition, but land 


tent charge iftumg out of land, '? » ſubſtitmedin 


lieu of tithes, 


Tube information in this reſpect therefore muſt be diſmiſſed ; | 


th | but with regard to the other part, I will give the truſtees an op- 


ner be 


ttunity of laying propoſals before me, of inveſting the money 
4 ſuch a manner as will beſt anſwer the charitable purpoſe. 


I declare, in the firſt place, the 3607. which by the teſta- 
tor's will is directed to be laid out in land, or fame real ſecu- 
rity far the . the ſchoolmaſter, is contrary to 
the ffatute of 9 Geo. 2. and void : and as to ſo much, let the 


With regard to the 2000. J declare, the ſame cannot be 
kid out lawfully in the purchaſe of lands, bat that the ſamie 
may; be lawfully laid out in building a ſchoolhouſe upon any 
lands, in the village of New-church, which now doth or 
may belong to that pariſn; and the truſtees: are to be at li- 
berty to lay propoſals before the court for this purpoſe. | 


Anonymous. Auguſt 3, 1754. 


| A PLEA of a former ſuit and decree, in bar t6 the pre- 2 0 

ſent bill; it appearing, that the decree was not ſigned b dert mu 
and inrolled, lord chancellor would not allow it, as it is the 2 ag 
4 22 rule of the court, that you cannot plead in this man. plead it in bar 
ore inrolment ; and therefore directed it ſhould ſtand rag ach 2 ſts 


for ati anſwer, with liberty to except. matter. 


Wortley verſus Birkhead, the fame Day. A De. 
murrer for want of Equity. The Attorney Ge- C422 299. 
neral Council for the Demurrer. 5 


AFTER a decree in the cauſe, a new original bill was After a decres 
+ | l 8 Ae | | in a caule, a 
brought between the ſame 1 7 ſtating the very ſame neu original 
matter as in the former, and all the proceedings in it, and bill cannot be 
ths hearing before lord chancellor was in December 1748. Þrought be. | | 
a we » | | 8 twieen the ſame 
The material part of the decree, as to the preſent ſuit, was Perties, and 


reference" to the maſter to take an account of the plaintiff's mar 


| You, III. 3 | ſecurities, 


Carn 298. 


* 


\ | * 


770 + * Cafes argued and determined 
| 810: } ſecurities, mentioned in that cauſe, and of what they had re. 
| ceived from rents and profits with common directions; and 
the maſter was to inquire into the priority of the incum. 
brances; and the eſtate in queſtion was decreed to be ſold 
and the money ariſing from the ſale to be paid to incum. 
brancers, according to their reſpective priority. | 


'The preſent bill ſtates the ſeveral proceedings before the 
maſter ; and that the plaintiff had produced a deed of the 29th 
of November 1724, and another in July 1727 ; and then 
ſets forth, that there were judgments in the 5th of J/;jllizn 


| and Mary, and gth and toth of April 1694, and alſo 3 | M 
| prior mortgage, diſcovered ſince the hearing, but the maſter (iſco 
not allowing the plaintiff to tack his mortgage to theſe ſe. den 
3 curities now diſcovered ; he therefore has brought his bill "my 
5 inſiſting upon his right to do it; and prays, that he may be prion 
| 5 permitted to do it accordingly. © &  ' © ang 
The demurrer goes to ſuch part of the bill as ſeeks fats. WM  t! 
faction for money claimed to be due, under the deeds of the Wl Met 


29th of November 1724, or under the deeds of 1127, n 3 
preference to the defendant's demands, under a deed of a ceed 
prior date in 1724; and ſubmits to the court, that the plaintiff poſu 
is precluded from this after the pronouncing of the decree, um 


Or, if he is not precluded by the decree, that this bill is hill 
improper; becauſe the plaintiff may then come under the de- ben 
cree, in order to have it ſettled, whether he has not a priority, 
The affignments, which tack the plaintiff's deed to the old 

mortgage and judgment, bear date only in 1751 and 1754. WM and 
The priority between the plaintiff and defendants, in the I 
former cauſe, is the material point put in queſtion there. 


What is prayed by this bill is, in effect, to alter and do ef 
what is directly contrary to the former bill, but not to reverſe i. nd 


a There is no inſtance where this court has made, between 
the ſame parties, two oppoſite decrees, in two different 
cauſes; and therefore the preſent bill is totally improper. 


Nor can there be any caſe cited, where this court have 
allowed of tacking incumbrances after a decree has been pro- 
nounced; and whether this is within or without the former 
| decree, quacungue via data, it is improper, and the de- 

| murrer ought to be allowed. e | 
[811 Mer. Yorke, council of the ſame fide, This is a bill pri- 
mu impreſſionis. . There are only two ways of proceeding: 
Either, after a decree is ſigned, and inrolled, by a bill of i 
1 128 DE, 7 view; 


in the Time of Lord Chancellor Hardwicke. "rt 


new; or, if not ſigned, there muſt be an application to the 
<urt to bring a ſupplemental bill, in the nature of a bill of 
review z and an original bill cannot be brought to affect or 
ter a decree, unleſs in a cafe where the decree was obtained 
by fraud. The rule, with regard to tacking, is, that a third 
ncumbrancer taking in the firſt to give him a priority to the 
cond mortgagee, muſt have no notice of the ſecond at the 
ume of his money lent ; but this has never been allowed af- 
ter a decree, nor do I know it has been ſuffered even after a 
hill brought. e 


Mr. Hoſkins, of tlie ſame ſide. The matter, which is 
liſcovered, is not a matter exiſting before the ſuit; but ſubſe- 
quent; and if this ſuit was ſuffered to go on, there would be 
wo claſhing decrees with each other. This bill admits the 
jrority of the defendants ; and therefore, if we have obtained 
a right by the decree, which directs our mortgage to be paid 
n the, firſt place, this court can never, by a tranſaction be- 
tween the preſent plaintiff and a ſtranger, vary the decree, as 
tb a right. actually attached to the defendant. Such a pro- 
ceeding as this would be big with abſurdities; becauſe, ſup- 
noling the plaintiff ſhould have a decree, yet, if another in- 
cumbrancer hereafter diſcovers a mortgage precedent to the - 
plaintiff's, he may, with an equal right, bring an original 
bill to vary the firſt decree and the ſecond, ſo that there will 
be no end of litigations if this was to prevail. 5 
Lord Chancellor. If a bill of this kind was ſuffered, it 
would make great confuſion in the proceedings of this court, 
and introduce the utmoſt inconvenience. 1 


order to ouſt and diſplace the ſecond mortgagee, I am clearly 4e in 4 MM 


of opinion, that ſuch'a tranſaRion, after a decree to account, ſecurity, to difs 

and before the maſter has made his report, will not avail to Place 2 22 

e prejudice of the ſecond mortgagee : and therefore do al- ter a ire 0 
Inv the demurrer. 2 05 5 ac ccocunt, and 

| e 5 | pr before the maſ- 


ter has made his report. 


Kemp verſus Mackrell, Auguſt 7, 1754. | 312 


A CROSS bill had been diſmiſſed with coſts, but before L On the N 


the coſts were taxed or aſcertained, the plaintiff died. ftances of this 
8 1 | caſe, though 


| The queſtion was, Whether the defendant can revive, the plaintiff died 


befare the coſts 


or there can be any method of proceeding in reſpect to theſe were taxed, yet 
Colts ? 8 . * the deſendant 


The general rule is, that coſts moritur cum perſona, and thoſe coſts. 
It was ſaid there was nothing to -diſtinguiſh this out of it, 
"8 4 - . nor 


may revive ſor 


As to the third mortgagee's taking in a prior ſecurity, in A third mort- 


The right to 


ſo connected his coſts in the original bill, can any thing be more natural 


be reads not have ſuffered the affidavits to have been read. 


: iti | Boy | | 5 © * . 
% . tenaneed, and equally fo in equity, from the inconvenience 


netted io come other reaſons, the petition was diſmiſſed with coſts to come 


dodut of the ſoli- 


who took the. took the affidavits. 


® Cafes argued and determined 


por does the caſe fall within any of the exceptions to the 
rule, | 


Lord Chancellor. Upon the general rule as laid down 
there can be no revivor; otherwiſe, if the coſts had been 
taxed. I always held this to be a hard rule, and a very nice 

colts he fame Ailtinction, the right to coſts, is the ſame before taxation zz 

before taxation after, only the quantum has not been aſcertained, This, I 

as alter. think, is one of the caſes where the court ought to diſpenſe 

with the ſtrict rule. Where there is a particular fund to an- 
ſwer the coſts, the court will direct them to be paid out of 
that fund. The cauſe was heard ofi the original and croſs 
pill at the ſame time, and the decree in the original bill gare 
the defendant his coſts out of the ſurplus. 23 "OM 


3 The croſs bill is a defence, and always conſidered fo, and 
+ dl ad therefore but one cauſe ; the court having given the defendant 
3 EE” than to deduct the caſts he was to pay on account of the croſs 


»lways conſider- hill, out of what he is to receive on account of coſts upon 
ed but as cne the original bill? 23 


eauſe; | , 
Y I am of opinion the taxing of the coſts in the croſs bil 
_ ought to have been ſtayed till the maſter had taken the ac- 
count in the original, and it was ſeen what was due to the 
defendant in that cauſe, and that both are ſo connected to- 
gether, they can be copſidered but as one only, and therefore 
the exception to the maſter's report, for not allowing the de- 
fendant in the croſs bill to revive for the coſts againſt the 
plaintiff, who is dead, ought to be allowed. | ; 
[ 813 J In the Matter of Thomas Hogan a Lunatick, Au · 
1 PS J ©) Fen nes 
davits ten PH E petitioner had taken all the affidavits before himkelt 
on 33 T notwithſtanding he had been ſolicitor throughout in the | 


who was a ſoli- cauſe. 
citor in the 


cauſe, cannot Lord Chancellor, If I had known this at the time I would 


At common law it is always objeQed to, and diſcoun- 


the coſts di- that would ariſe if ſuch a practice was ſuffered ; for this, and 


citor's pocket. ont of the pocket of the ſolicitor, who thus very improperly, 


affidavits. | 


in the Time of Lord Chancellor Hardwicke. 773 


| Er parte Birchell, November ZH 1754. G5 Cl 
\ N application on the behalf of Sarah and Mary Birchell, 


infants, that a guardian may be appointed, Sarah being A gory, 308 
d Mary twelve years of . od, Danes” . 
weteen, and Mary twelve years of age. cad, choagb ns | 
| & 2 5 cauſe is depend - I 
And at the ſame time Mr. Croucher applied for leave to ing. 25 7 
parry Sarah, the relations aſſenting. | 1 
Lord Chancellor. The firſt part of the petition is neceſ- | j 4 
iy, as one of the infants is ſo young. But there is no ſort NE 1 
f occaſion for the latter, and goes upon a miſtake and miſap« @QC Fr ov 


rehenfion of the marriage bill. If perſons would attend to N 
he Rubrick, which is now of one hundred and fifty years 

unding, they have a very eaſy method to purſue by publiſh- 1 
g the banns in the church, and if there is no. lawful impedi- | iN 
tent nothing can prevent the marriage, 1 i 


When I conſider the Rubrick, and the act of uniformity, 

hich takes in the very text of the Rubrick, I am aſtoniſhed Lord Hard- 

by licences ever got footing in this kingdom ; and, for my agar 5 ppg 

mn part, I could with, that all marriages were by publica- an marriages 

jon of banns of only. | | 6: | ' were by publi- 
by: | 6 cation of banns 

have lately had a young gentleman and lady out of Glou- only. 

fterſhire, whoſe fortune was only 8001. to petition me for [ 814 1 

ave to marry, which was putting themſelves to a very need- TT 

& charge, and therefore I mention this, to prevent, for the * © 


ure, the trouble and expence to parties in ſuch applications. 


Y 


The uncle, Mr. Robert Birchell, appearing in court, who 

likewiſe the only acting executor under the will of the father, 

I which all his perſonal eſtate is divided in equal ſhares be- 

een the two daughters and his wife, agreeing to accept of | | 
te guardianſhip at the defire of the infants his nieces, he was 5 
pointed accordingly, though no cauſe was depending. 


And lord chancellor ſaid, after the order is drawn up, and 

15 properly guardian, it will be in his diſcretion to approve 

not of the match propoſed, but would give no directions 

unſlf on this part of the petition. 

= Exp le Catcot, November Th 17845 Ca E gog. 

'HE petitioner, who was adminiſtrator of Tyrrel, a The adminiſtra. 
bankrupt, applies to the court for the bankrupt's allow- tor of a bank- 


Ice at divic PPS nl rupt intitled to 
he having made a neat dividend of 10s. in the pound. RC 


Lord Chancellor ordered that the aſſignee, out of effects in e ech, 


8 hands, ſhould pay the allowance to the petitioner, at the. divided 10s. in 


feof 5 per cent. on the money got in, not exceeding the the pound. 


* Vide Ex 
HL of 200ʃ. parte Trap, 1 


: Mait- T, Atk, 208, 


774 | "Cafes argued and determined 


| Carr 304. Maitland verſus Wilſon, December 17, 175 


liberty to ex- defendant not having paid near the value. 


Casr 305. 


ps. his denial under which the eſtate-tail was created, and that there oug 
Oi bene. to have been a recovery ſuffered in the Lord's court by th 


boy: ts _=_ ORD Chancellor. A bill was brought to impeach th * 
only, and is , defendant's purchaſe of an eſtate that belonged to M e 


diretedtoltand Haſſewood of Worceſterſhire, for fraud and impoſition 
. inſiſting it ſhould be conſidered only as a mortgage, Uk 


cept muſt be 


added, to pre- The defendant pleaded the purchaſe deed, the ſeveral ſuꝶ 

Se is he which were the conſideration, and, amongſt the reſt, a ſun 
good anſwer, Of 49581. odd money, really paid. Fs 

But then it was pleaded in ſuch a manner, that it feer 

rather a recital of the purchaſe deed ; . whereas it ought . 

have been pleaded diſtinct and ſeparate from the recital, an 

ſhould have been averred by the plea, that the ſaid ſum nu n 

tioned as the conſideration in the deed, was really and bon k 

fide paid. 8 8 „%% BORE | 

[$15] This being a plea to the relief, and not to the diſcovery, ii 

—  * = TI wasto direct it ſhould ſtand for an anfwer, without thi . 

words, with liberty to except, it would be eſtabliſhing it a W 

good anſwer, and therefore, to prevent this, it is neceſſyr 

theſe words ſhould be added. . bs 

Radford verſus Wilſon, the ſame Day, 


i 


5 | A i the  Wiveſti 
2 ORD Chancellor. In the preſent caſe there is a plea pu ¶ ina 
3 ——＋ L in of a purchaſe for a valuable conſideration witho lige 


inſtances of no- notice, cloathed with a poſſeſſion of forty years, (for thi 
. eſtate was bought in 1714), and all the equity ſet up by th 
on the defen- Plaintiff, the iſſue in tail, is, that there was notice of the wil 


rally is not e . a | 
ſufficieat, tenant in tail, the anceſtor of the plaintiff, at the time th 


eſtate in queſtion was purchaſed by the perſon under who 
the defendant claims, and that a bare ſurrender only is f 
bar. e | 


It has never been laid down, that a common recovery quen 
neceſſary to bar an eftate-tail in copyholds, and therefore! 
am of opinion, that an equitable eſtate-tail in a copyhold i 
be barred by a ſurrender in the Lord's court. | 


Some judges who have ſet here have been of opinion, th 

an equitable eſtate- tail at common law might be barred, . 

by a deed of bargain and fale inrolled ; but it has been he 
' +» otherwiſe ſince, and now a recovery is neceſſary. 


_ 1% 


in the Time of Lord Chancellor Hardwicke. 7735 4 
Here the inſtances of notice charged in the plaintiff's bill - 1! | 
re particular and ſpecial, to which the defendant has given I bl: 
oanſwer, and therefore the plea muſt be over-ruled, far a . bo 
-nera! denial of notice is not ſufficient, it muſt be denied as Ta al 
xcially, and particularly as it is charged. | Wil 


- - Hawley verſus Taylor, the ſame Day. Cas x 306: "| 
HE bill ſtates a right in the plaintiff to a quart in every A general de- | | 
four buſhels of corn, brought to the market at Brent- 2 1 Wi 
ad, for toll, by virtue of a grant from King James the fer a late k 1M 


Eft, and that, in conſideration of this, his anceſtor built the by the plaintiff 1 


Inzrket-place, and he is himſelf at a great expence in repair- himſelf being | bo 
pg it. | 8 | . Hon ar ew, 5 #| : 
And further ſtates, that the defendant, in order to incroach [- 216 ] | 
pon this right, and prevent the corn being pitched in the nes 
puket as the grant directs, in combination with ſeveral fa - 
pers in the neighbourhood, has contrived that ſamples of _ io 
un ſhould be brought to his houſe, and hung up there, 
jhere the perſons who have occaſion to buy, may come and 
fal by ſample for what corn they want, and inſiſts that this 
n incroachment upon this right, and defrauding him of 
he toll, and therefore has brought his bill for a diſcovery of 
icle matters, ES, | | | 


The defendant demurred to the bill, for that it was a mere 
queſtion at law, and the matters of fact ſet forth by the com- 
Janant himſelf are ſufficient for him to proceed upon, or to 
Wige the defendant to anſwer. 5 


Lord Chancellor. This is a caſe fri juris, and if the 1 
antiff is lord of the market, under a grant from the crown, -Þ 
& may bring an action at law. Either the corn lodged at the bo 
Kendant's is liable to toll, or not liable, which may be de- b 
nined upon an action. If the defendant ſtops the corn 
bm being brought to market, it is a foreſtalling, and an in- 
Kiment may be preferred againſt him upon that account. 
o, that upon the circumſtance of this caſe, there is no ſort 
| equity which will intitle this court to interpoſe, and con- 
quently the demurrer muſt be allowed. „ 


parte Mathews a Bankrupt, December 20, 1754. C 37. 
R. Gary proved a debt under the commiſſion in the A perſon under 1 
right of his wife, amounting to 5 ooo. being her for a commiſſion of 1 


"une under a marriage ſettlement, and has alſo brought an ee 5 


on at law in his own right, for a debt due to him for debt in the 
as fold and delivered, 2 
5 | | wife, and yet 


The 


776 Cafes argued and determined, &c. 


bring an action The debt proved under the commiſſion being ſo large, vre 


hi 
rnb ny ery * a vents the petitioner trom having his certificate. 


E Lord Chancellor. The court undoubtedly will ny 
ſuffer a creditor, to ſplit a demand, and prove part under i 
| . commiſſion, and proſecute, at the ſame time, a hankry pt fo 
f 817 * the remainder at law, But this caſe is quite different. f 
* 7 ] here are two remedies and different rights, and, I ſhould x 
prehend, he might even have done it, if the debts had beg 
both in his own right. The preſent is the ſtrongeſt inftane 
that can happen, the debt of 5000/. being ſecured to t 
wife by a judgment before marriage, and will ſurvive to 

jf the huſband ſhould die before ner. 


A creditor by Suppoſe one debt had been due to Mr. Gary by bond, an 
band, and * another upon an account current, and he had brought a bi 
du an account here for the account, and an action at law upon the bond; the 
driag a bill are two diſtin things, and therefore the court will let hi 
here for the go on, both in law and equity. If, indeed, he was to brin 
Ken Sema the 2 bill in equity for an account current, and an action at lay f 
r — particular item in that account, the court would in th; 
a eaſe oblige the plaintiff to make an election. In caſes c 
bankruptcy the court may determine im a ſummary way, 2 
exereiſe a diſcretionary power; but notwithſtanding this, the 
govern themſelves by way of analogy to the uſual and ordina 
proceedings in the court of Chancery: and as the fame rul 
would hold in the point of election, if Mr. Gary was carry 

ing on a ſuit by bill here for one demand, Kay's by action? 
law for the other, F am of opinion, in this caſe likewiſe, h 
ought not to be reſtrained from his double remedy, and there 


1225 the petition muſt be diſmiſſed. 
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C, 308. Balduin verſus Mackown, January 13, 17 5 


A SUPPLEMEN TAL bill brought againſt a defendanſ 
who was no party to the original bil, to anfirer i 
matters charged in the original bill, 


The defendant demurred ; and. for cauſe of demum 
ſhewed, that he was no party to the original bill, nor was u 
new matter pretended in the N bill to be ariſe 

ſince the filing of the original bill. 


T he amumer allowed by. lord Ser 
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Abatement. 


not obliged to bring a bill of revivoc, 
it may file a new bill | Pege 486 


ketount, See titles Petre, Ma⸗ 
ter in N Melne Pro⸗ 
iy, In ant Tithes, Bill of 


- of a ſlated account to all matters be- 


dre accounted for is bad; it ſhould aver 


thit it is juſt and true to the belt of the de- 
here a bill not only impeaches an account, 
but charges the plaintiff has no counter- 
part; if the defendant pleads a ſtated ac- 
tount, he muſt annex it to his anſwer g0g 


liminiſtration and Admin: 
W liratoz, Vide titles Exetutoz, 
Spiritual Court, Marchall⸗ 
Ab Alets, &. Next of 


I dill brought by a creditor of an inteſtate 
or 100], on note, charging that the ad- 
hiſtratrix promiſed to pay it as ſoon as 
ſhe could get in effefts, to which ſhe 
E. the ſtatute of limitations, and that 
neral; for ſhe ſhould have pleaded ſhe 
made no promiſe to pay out of aſſets 70 
Me principal is batred, the intereſt is ſo 
_—:. . 
Pough the mother took out adminiſtration 
moment 
Fel. III. 


A Plaintiff on the death of 4 deſendant is | 


fatt's knowledge and belief 70 


| 


ung her daughter's minority, yet the | 


© comes to the age gi ſeventeen, | 


p 


2 18 2 * * 


1 


De F igures refer to the paging in the Margin, which | 
cCorreſpond with the Folio Edition. | 


ſhe is ĩpſo facto adminiſtratrit, and ſo con- 


ſidered by relation from the beginning Page 


422 


An adminiſtrator durante minore ztate, is in 


general a competent witneſs after the ad- 
miniſtration is determined Gog 

A truſtee is conſidered in this court as having 
no intereſt at all, and is examined by order 
every day ; bur an extcutor or adminiſtra- 


tor in truſt have been determined not to be 
capable of being examined; the ground of 


this diſtinction it, that an executor is an- 


| ſwerable for devaltavits, &c. which may 


give an improper bias to his mind, and 

the poſſibility of male adminiſtration has 

induced this court to reje& him as a wit- 
Z | 

An adminiſtrator durante minore =tite can- 
not ſue, nor can he be called to account 
but by the executor, and he 1s not an- 
ſwerable to any other perſon for whatever 
he may do during his adminiſtration 604 


If an action at law ſhould be brought againſt 


an executor, ſuch adminiſtrator may be in- 
troduced as a witneſs for him, and if fo, 
it would be hard to ſay, he 'may not be 
examined in equity . — 05 
He is very little more than a perſon appointed 


ad colligendum bona, or adminiſtrator 
pendente lite, who are always admitted as 


_ witneſſes 6 


Cl \ + 
After ſuch adminiſtrator has polleſſed kiinfelf | 
e made no promiſe to pay the note, too | 


of effects, if brought before the court with- 
out the executor, he may demur for that 
cauſe | 2 606 


| The bill charged the adminiſtrator durante 
minore ætate had not accounted, and de- 

| livered over the aſſets received to the exe- 
cutor, who, by her anſwer, ivſtead of in- 

fiſting ſhe had accounted, ſubmitted to 
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A Table of the principal Matters, 


pay, this made her an incompetent wit- 
neſs e Page 605 


_. Action, 


Though an action be brought for ſeveral de- 
mands, and a judgment for one only, it 1s 
as much a judgment as if there had been 
a particular determination upon each 627 


Acts of Parliament. See title 
Heir at Law, 

Enacting words; if they take in the miſchief, 

ſhall be extended for that purpoſe, though 


the preamble to the flatute does not war- 
rant it . 205 


Where a new act of parliament is made to 
alter the law, it is the buſineſs of judges to 


mould their practice ſo as to render it con- 
formable to the legiſlature 207 
No inſtance of applying for an act of parlia- 
ment for the marriage of a young lady, 
who has a money portion only, merely 
becauſe ſhe 1s an infant 613 


The reaſon why ſuch applications have been 


made in reſpect of real eſtate is, that the 
rights of infants ſhall not be bound by any 
agreement in relation to it, unleſs the huſ- 
band ſhould have iſſue by that marriage. 
8 ä | 613 


Ademption. Vide titles Satis⸗ 


kation, Evidence, 


Ademptions are confined to ſuch inſtances, 


where a teſtator applies a ſum of money to 
the ſame purpoſe, for which he had be- 


fore given the legacy mi 1834 
Advowſon. See title Pꝛeſenta⸗ 


tion to a Church oꝛ Chapel. 


An advowſon in groſs will not paſs by the 


word lands, but by the words tenements 
and hereditaments it will 460 


An advowſon in fee in groſs. is aſſets by de- 
ſcent, to ſatisfy bond creditors 465 | 


A mortgagee mult accept of a mortgagor's 
Nominee to an avoidance of an advowſon ; 
for, inſtead of bringing a bill of fore- 


the advowſon 65069 


cCloſure, he ſhould have prayed a ſale of | 


Sffidavits. See titles Dath, | 


Will, Fine, Commitment, 


Where a bill is merely for a diſcovery of a 
_ deed, or for producing it at law, no afh- 
davit is neceſſary; otherwiſe, where the 

- Plaintiff wants to change the juriſdiftion 
om a court of law to a court of equity 


Affidavits taken before a perſon who TIT 
ſolicitor in the cauſe cannot be read Page 


The petition diſmiſſed, and the coſts aig. 
to come out of the ſolicitor's pocket wh; 
took the affidavits | bi 


Agreement. See titles Pure al 

Infant, Articles, Parolen 
dence, Specific Perkozmantt, 
Dean and Chapter, 


Where an agreement has been reduced to: 
certainty, and the ſubſtance of the ſtatule 
of frauds, &c. complied with in the mut 

rial part, the forms have never been ir 
ſiſted upon | 303 

Where there is a complete agreement in 
writing, and a perſon who is a party, and 
knows the contents, ſubſcribes it a a wit 
neſs only, ſhe is bound by it, for it is ; 
ſigning within the ſtatute 504 


title Marriage Bzotage. 


Perjuries, Agreement. 


H. in her lifetime agreed with M. to co 


for 3ool. to be paid at three inſtalments 
and two of 100l. each were paid by M. ac 
cordingly, but before the third payment, a 


more valuable, and H. inſiſting on an ad 
vance, M. agreed to give 14ol. more, bu 
H. dying ſoon after, nothing further us 
done, nor the conveyance executed: [ord 


carried into execution in favour of the al 
miniſtrator of H. againſt M. and the bei 
at law of H. 


is a part performance of an agreement no 
reduced into writing | 


Agreement, when to be 1 

kozmed in Spetie, and wi! 
not. See titles Hath, Il! 
cific Perkoꝛmante. 


In general this court will not entertain a bl 
for a ſpecific performance of contract fl 
chattels, or which relate to merchandit 
but leave it to law, where the remedy 
much more expeditious ; but, in the pr 
ſent caſe, the agreement not being fi 
but to be made complete by ſublequl 
acts, a bill to carry it into execuon 1 


132 


de allo we e 


Agreement under Hand, Ses 


Agreement Pazol. See titles 
Statutes of Frauds and 


vey to him her intereſt in a lifehold eſtate 


accident happening which made the thing 


| Hardwicke decrced the agreement to be 


Delivery of poſſeſſion, or payment of monyt 


A Table of the principal Matters. 


caſes of this kind. before they determine 
the bill proper, where it is a mere per- 
3 {onal chattel Page 385 
Fvery agreement of this ſort ought to be cer- 


g court will not decree a ſpecific perform- 
ö zuce 386 


agreement on Marriage. See 
MM tides Settlement after Mar⸗ 
riage, Illue. 


annuity. See titles Surplus 

under title Legacy, South: 
| Sea oz other Stock, Inte. 
ret of Money, Allets. 


The plaintiff intitled to an annuity of 2001. a 
year for life, out of fir R, L's eſtate, being 
a priſoner in the fleet, ſold to R. D. three- 
fourths of the annuity for 10gol. and in 
the deed there was a proviſo, that if the 
plaintiff ſhould at any time deſire to pur- 
chaſe back the ſaid three-fourths, and give 
ſ months notice in writing to R. D. his 
executors, &c, and pay the 10g0l. then 
R. D. his executors, &c. ſhould re- aſſign 
to the plaintiff: at the time the parties 
met for the execution of the deed, R. D. 
inſiſted upon an indorſement on the back 

0 of it, and ſigned by the plaintiff, that if 


t 
le 


a the plaintiff ſhould repurchaſe or redeem | 


the three-fourths of the annuity, it ſhould 
be upon payment of 1050]. and 751. and 
all arrears : the plaintiff being in perfect 
health, and under the age of twenty-two 
ours when he executed the aſſignment, 
rought his bill to be relieved, and that 
on payment of what ſhall be due for prin- 
cipal and intereſt, the deſendants may be 
decreed to re-aſlign the annuity. | 
Lord Hardwicke was of opinion the plain- 
tit in this caſe was intitled to a —— 
tion, and that the annuity he granted ought 


10 fol. with legal intereſt, to be computed 
from the firſt of June 1937, the date of 
the deed z but directed, if any ſums were 
advanced for the inſurance of the plain- 
ult's liſe, they ſhould be added to the 
1000l, and carry 51. per cent. intercſt 
from the reſpective times of paying the 
ame!“ . | 278 
The court hath very prudently avoided 2. 


kind, beyond which they will not go, for 
fear the {chemiſts for exorbitant intereſt, 

ould find out other means to avoid the 
equity of this court 279 
here is a ſtrong foundation to conſider this 


The court ought to weigh with' great nicety | 


uin, fair and juſt in all its parts, or this 


to be re-conveyed on his payment of 


own any general rule in caſes of this 


3 loan, for moſt of theſe bargains are 


merely loans, but turned into this ſhape to 
avoid the ſtatute of uſury Page 279 
There is little difference between the mcaniug 
of the word redemption and repurchaſe z 
and in the indorſement they are uſcd pro- 
miſcuouſly, which ſhews the parties theme 
ſelves conlidered it as a power to * 
2 
There being no covenant to repay the money 
does not make it leſs a mortgage, for the 
Welſh and moſt copyhold mortgages have 
not this covenant 280 
Lord Hardwicke was of opinion, that. the 
difference in the value of annuities for one's 
own life, and that of another, has been in- 
tirely cauſed by the dealers in theſe an- 
nuities | 234 


| vantage of the plaintift's diſtreſs, and ſo 


infected the whole caſe, that lord Hard- 


wicke determined the agreement ought to 
be totally ſet aſide — 33 
Lady C. H. gave the reſidue of her eſtate in 
truſt to pay the produce thereof to lady 
Dudley for life, for her ſeparate uſe, and 
after her death to her children, and ap- 


5 


ing money, took up 120l. of B. and 
granted him an annuity of gol. during her 
life, and directed B. to pay himſelf out of 
the produce of the reſidue of lady C. H's 
eſtate, by quarterly payments. X 
Lord Hardwicke Haid, lady Dudley might 
contract to raiſe money by es, hor not 
by annuity, as it is too large an anticipa- 


deem the annuity from the beginning, 


place, and afterwards in ſinking the princi- 
pal, and the reſidue to be paid out of the 
produce of the teſtatrix's eſtate“ 511 
Where an annuity is given to a relation for 
life, and it has been paid for any length of 
years, without a deduction for the land- 


tax, it will be preſumed to have been fa 


paid by mutual conſent, and the payer is 
not intitled to be relieved 


fendant, Plea, Cxceptions, 
Parliament⸗Bill amended, 
Commiſſion, Dath, Injunc⸗ 
tion, Rule, Demurrer. 


No defendant by his anſwer can affect the 
rights of other parties 2.32 
The original bill brought for diſcovery only, 
the amended bill prays relief; the anſwer 
to this is to be conſidered as a part of the 


st'2 


The variation of the terms was taking ad- 


pointed B. executor. Lady Dudley wart. 


tion, and therefore ſhe was allowed to re- 
though made irredeemable, and the pay- 


ments already made directed to be applied 
in diſcharge of Ihe intereſt in the firſt” 


173 


Anlwer. See titles Colts, De: 


-- anſwer to the original bill, as much as if 
| ingroſſed 
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ingroſſed in the ſame parchment, and a 
part of the ſame record 
A huſband's bringing a bill againſt a wife is 
admitting her to be a feme ſole, and ſhe 
muſt put in her anſwer as ſuch 478 
The court Will not allow a defendant” to 
amend an anſwer by ſtriking out of it the 
admiſjion of a fact, by which the plaintiff 
would be deprived of the benefit of this 
evidence, eſpecially as he does not ſwear 
he was ſurprizcd into it, or ill adviſed in 
ſetting it forth | 522 
The party is nat bound by an admiſſion of a 
conſequence in law, or a conſequence in 
equity, for the court is to judge of the 
42s | 523 


Arbitrato2s, See title Award, 


Jo a bill brought againſt an arbitrator, ſeek - 


ing a diſcovery of the grounds on which 
he made his award, he pleaded in bar, 
that he was not obliged to ſet them forth: 
« lord Hardwicke thought it unreaſonable 
he ſhould be put to ſo much trouble and 
..expence, and allowed the ple!“ 644 
If there be a palpable miſtake or miſcalcula- 
tion, the party aggrieved may bring his 
bill againſt the party in whoſe favour the 


award is made to have it rectified, and vot 
againlt the arbitrator , 


Specific Perkozmante. 
T. W. the plaintiff's father, by articles be- 
fore marriage, had the eſtate in queſtion 
limited to him tor life, and after his death 
to H. his intended wife, for life, and after 
ber death to the uſe of the heir male of 
T. W. on the body of H. and by ſettle- 
ment before marriage, declared to be in 
performance of the: 
were conveyed exaQly in the ſame man- 


ner. T. W. in his lifetime borrowed of | 


D. 3ool. and conveyed the eſtate in queſ- 
tion to her and her heirs, ſubje& to re- 
demption; and the repreſentatives of D. 


in conſideration of 3141. paid to them by 


K. and T. W. in conſideration of 361. paid 
to him, conveyed the equity of redemp- 
tion to K. who inſiſted he had no notice 
of the articles or ſettlement till after the 
death of T. W. and likewiſe on his being 
a purchaſer for a valuable conſideration. 
The plaintiff, the only ſon of the marriage, 
inſiſted T. W. was intended to be but te- 
nant for life, with remainder to his firſt 
and other ſons in tail; that he is a pur- 
chaſer under the marriage articles, which 


are tp be confidered in the ſame light as if | 


they had been ſtrictly carried into execu- 
tion. Lord Hardwicke was inclined to 


think, that the limitation in a ſetilement 


Page 303 | 


| 


Articles. Seetitles Agreements, 


articles; the premiſes | 


to W. R. for life, and to the uſe of 
heir male of his body, had created 
eſtate-tail in him, and that the Plainti 3 
not the legal title to this eſtate; and ip » 
had, was nat intitled to come into e * 
for deeds and writings, till he hag 0 
bliſhed his title firſt at law, and theref,, 
diſmiſſed the bill, ſo far as it pri 
aſide the mortgage, but left him at ling 
to redeem K. the aſſignee of the morign 


Where by articles an eſtate is to be Hel 
A. for life, to his wife for life, remainls 
to the heirs of the body of A. this is cop 

1dered here as an eftate for life only in th 

father, and the ſettlement made after hat 


be rectified by the articles before marriage 


But though it has been done between _ 
to the articles and ſeulement, and mere 
| volunteers, yet not againſt a Purchaſer 203 
The court will not conſtrue words which 
make a legal eftate-tail to be carried int 


ſtrict ſettlement, except in the caſe where 


there are articles as well as ſettlement 294 
Where there are two equities, he who has a 
ſuperior equity ſhall carry it; and 28 the 
ſettlement here was before marriage, the 
deſendant as a purchaſer has a ſuperior 
equity EE 290 


Allets, See titles Exetutoz, Al: 
_ tets marſhalled, 


An alienation of aſſets by an executor is good 


at law, unleſs done colluſively 237 
The court now make a complete decree in 


bills for an account of aſſets, by giving the 
party his debt likewiſe 


263 
A deviſee of an annuity ſor life card's 


the perſonal eſtate, where there is à defi. 
ciency ot aſſets, ſhall abate in proportion 
with the other legatees; determined on the 


authority of Halton verſus Medlicot, be- 


fore fir Joſeph Jekyl 7 693 


Aſſets by Deſcent, and in th'Y 


Hands of the Heir, 


Sir W. F. in his father's lifetime, in conl- 
deration of a marriage beſore had, and uf 


2000]. portion, limits the eſtates menti. 


oned in the deed to the uſe of him and 


his wife, and their iſſue ; and covenanted, 


within fix months aſter his father's death, 
to levy a fine, and ſuffer a recovery fot 
aſſuring the premiſes to the vſes in the it. 
leaſe, with a power to revoke thole, and 
create new; he accordingly did revoke 
them ; and on ſuffering a recovery of thel 
eſtates,' he conveyed to two perſons and 
their heirs, the eſtate to the uſe of himſel 
for life; and then created a term of two 


4 ; ortions for 
thouſand years for raiſing p daughtcn 
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daughters and younger children, remainder | 
10 his firſts Kc, ſons in tail male, remainder | 
in fee to bimſelf. The executor of a bond 
editor of ſir W. F. brings a bill for an 
e of his perſonal eſtate, and if that 
fal ſhort of ſatisfying the debts, prays 
that a ſufficient part o the real eſtate may 
he fold : Lord Hardwicke ſaid, the rea! 
cſtate having never been aſſets of ir W. F. 
the lands comprized in a ſettlement made 
aſter his marriage are not liable to his 
debts by ſpecialty, for they are not ſpecific 


heas upon the eſtate 


aſſets marſhalled, and in what 
a mder Debts are to be paid. 


| | See title Specific Legacies. 


M. agreed to purchaſe an eſtate of the plain. 
ulis lor 12001, but died before he had paid 
the whole purchaſe money: M. by will, 
after giving 8o0l. legacy to his ſiſter, de- 
viſes the eſtate purchaſed, and all his per- 
ſonal eſtate to J. K. and makes him execu- 
tor: J. K. commits a devaſtavit of the 
perſonal, and dies, and the purchaſed 
eſtate deſcends on B. K. his ſon, The court, 
to give the legatee a chance of being paid 
her legacy out of the perſonal aſſets, di- 

reſts the plaintiff to take his ſatisfaction up- 


on the purchaſed eſtate for the remainder of | 


the purchaſe money. 272 
Aets deſcended on the heir at law mult be 
applied to the payment of debts, before 
the lands can be charged which are ſpecifi. 
cally devjſed | 556 


attachment. See title Solici: | 


202. 


Attomey and Sol 
tlle Solicftoz. 


A matter coming to the knowledge of the 


party's attorney, &c. before the cauſe was | 


eard, is notice to the party himſelf. 35 
Though a country attorney a&ts by an agent 
in cauſes in this court, yet he is to be con- 
ſidered as the ſolicitor likewiſe, though he 
ꝛeſides in the country; and what is known 
to him is conſtruftive notice to his clients 

- 37 

The wife and executrix of an attorney brought 
a bill for money due for buſineſs done by 
her huſband, as the defendant's attorney. 
A demurrer to the relief, as a remedy is at 
law under the ſtatute of 2 Geo. 2. for the 
beiter regulation of attorneys and ſolici- 
tors. «Lord Chancellor Hardwicke al- 
lowed the demurrer ?? 740 


Page 631 


4 


4 
1 
q 


4 


nd Solicito2, See ti- 


| 


Award. See title Arbitrats!, 


If arbitrators are miſtaken in a plain point of 
law, it is a ground to ſet aſide an award ; 
otherwile, it it had been a doubtful one 
. . bete 494 
An award being made by judges of the parties 
own chuling is final, unleſs there is collu- 
ſion, or groſs milbehaviour in the arbitra- 
tors 529 
A defendant is not obliged to ſet out the ac- 
count between him and the plaintiff, after 
an award in his favour relating to that ac- 
count; for a plea of an award is good, not 
only to the mexits, but to the diſcovery 


Arbitrators are not bound to give notice of 
the time they intend to meet, or the parti- 
cular place where 539 


Bajlme nt . 


Sir John Hartop in 1729 lodged jewels for 
_ fafe cuſtody in the bands of e 
eller, incloſed in a paper that was ſealed, 
and put in a bag, which was alſo ſcaled 
with the plaintiff's ſeal, and depoſued at 
Scamer's 1 and the ſame day his 
clerk gave a receipt for them in theſe 

words; Which bag fo ſcaled I promiſe 
© to take care of for fir John Hartop, for 
„my maſter James Scamer,” (ſigned) 
Michael Hull: and in the receipt all the 
jewels were ſpccified. In February 1735 
Seamer broke both the ſeals, took out the 
Jewels, and carried them to Mr. Hoare's, 


the banker's ſhop, and borrowed gool. of 


the defendant ; depoſited the jewels as his 
own proper goods, and as a ſecurity for 
the 3ool. and gave his promiſſory note for 
the ſame ſum : on Mr. Hoare's refuſing to 
deliver the jewels to hr John Hartop, be 
brought an action of trover and converſion 
againſt him; and the jury paying a doubt 
whether the defendant was guilty of a con- 
verſion, or not, they referred it to the opi- 
nion of the court of King's Bench, by 
finding a ſpecial verdi&, who this day gave 


judgment tor the plaintiff unanimouſſy 


, | 44 
Sir J. H. 's delivery of the jewels to Seamer, 


is a bare naked bailment of them for the 

uſe of the bailor. | 46 
The difference between bailing and pledgi 

of goods is, that a pawnee hath a ſpecial 


property, and a bailee the cuſtody only. 


Seamer's breaking the ſeal, and taking 3 
| yes out, and Apen of them, made 
Um a treſpaſſer to ſir J. I. 46 
The preſent caſe falls within the rule laid 
down by lord Coke, that where A. leaves 
a cheſt lacked with B, and taketh r the 
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key, there A. does not intruſt B. with the 
goods, but is a depoſit for the ſafe cuſtody 
only Page 47 
No inſtance where a diſpoſition made by a 
mere poſſeſſor of goods hath been held to 
change the property of the owner, where 
they have marks by which they may be 
known 


4. a * — 


— 8 * 


Bank Notes, 
AN K notes cannot be conſidered as a 
ſecurity for money, but according to 
common ulage, which regards them al- 
ways as caſh 


Bankrupt. See titles Settle: 
ment befoze Marriage, Ex⸗ 
amination of 
Keceiver, Mutual Credit. 


It is not uſual to bring a bill againſt a perſon 
for money received of a * ſince his 
bankruptcy, when you may recover at 
law, provided you can prove the perſon 
who received the money of the bankrupt 
had notice of his bankruptcy, and an ac- 
tion of trover is the proper one for this 


money _ 401 


A commiſſion of bankruptcy cannot ſuper- | 
| ſede a decree for a receiver, which is a di- 


 ſeretionary power exerciſed by this court 
with as great utility as any fort of au- 
thority that belongs to them, and is pro- 
viſional only and does not affect the right 
of parties 8 65864 
A ͤdebtor to a bankrupt's eſtate, paying the 
debt to one aſſignee is not a diſcharge; he 
ſhould have taken a receipt likewiſe from 
the co- aſſignee; otherwiſe as to an execu- 


tor, becauſe they have each a power over 


the teſtator's whole eſtate, and conſidered 
as diſtin perſons 695 


The adminiſtrator of a bankrupt, intitled to 


the bankrupt's allowance, where he has di- 


vided 10s, in the pound 814 
Bargains Catching, See title 
Inkant. 8 
Bargain and Sale. See title 
| Feofkment, 


Baron and Feme, See titles 
Anlwer, Dower, Money, 
Power, Poztion, Spiritual 
Tourt, Recovery, Marriage, 


57 


232 


Witneſſes, | 


Term fo2 Years, Revocat( 

of a Will, Tenant ge 
Courteſy, Fine, Separate 
Maintenance, Choſes in gx. 
tion, Neexeat Regno, pa. 
raphernalia, Settlement hy. 
foe Marriage, London, 


A legacy of 500]. given under the will 
to B. before her marriage with 1 hy 
tiff, who, though he had received 2000), 
from other part of his wife's fortune < 
fuſed to make any proviſion for his wiſe 
whereupon the executor of A, would not 
pay the legacy: and the huſband in 1734 
ringing a bill for it; the court referred it 
to a maſter to receive propoſals from the 
huſband for a proviſion tor the wife, and 
on a certificate he never had made any 
propoſals, the court directed the zool. to 
be laid out in South-Sea annuities for the 
benefit of the huſband and wife Page 20 
The huſband being dead, his executor in- 
ſiſted the property veſted in him, and that 
he was intitled to the principal, and tothe 
dividends of the annuities amounting to 
1221. 158. 7d, © Lord Chancellor of opi. 
nion, that ſo much of the former order, zz 
directed the payment of the ſum of 192], 
158. 9d. to the executor of the huſband, 
mult be diſcharged, and the ſame oughtto 
be paid ta the peti ioner | 20 
Had the legacy been the only portion of the 
wife, the huſband would have been intitled 
to the intereſt for the maintenance 20 
Where a huſband recovers a judgment for the 
wife's debt, and dies before execution, ſhe 
is intitled, and not his executor 21 
Where a huſband has received a great part 
of a wife's portion, and refuſes to make a 
| ſettlement, the court will not only ſtop the 
payment of the reſidue of her fortune to 
him, but will prevent his receiving the in. 
_ tereſt of that reſidue, that it may accumy 
late for her benefit | TY 
A man cannot make a grant to his viſe in 
his lifetime, heing contrary to Jaw, nor 
will this court ſufter her to have the whole 
of his eſtate whilſt living 


72 
Where an eſtate is given to a huſband for the 


livelihood of the wiſe, he may be cot- 
ſidered as a truſtee for her ſeparate uit 


5 N 399 
To make a ſeparate truſt, technical words 


are not neceſlary „„ 

No caſe where it has been held, that a mete 
voluntary promiſe of a huſband to à ui 
and executory only, ſhall be carried ini 
execution by this court 400 

The wife taking out of the eſtate only yr # 

N TE crelce 


creſcent intereſt for a time, does not over- 
turn a will ; Page 437 
Where a huſband dies before he adminiſters 
to his wife's perſonal eſtate, it ſhall not 
go to her next of kin, but to his repreſen. 


tative” 526 
Pill. See titles Anſwer, Re: 
plication, Defendant, Pe⸗ 
cree, Plea, Rules, Account, 
Coſts, Party, Bill of Re- 
view, Melne Poſits, Aiti- 
davit, Waſte, Allets, Mines, 
Wales, Publication, Pꝛo⸗ 
chein Amie. TO 


Where a bill prays relief as well as diſcovery, 
an affidavit muſt be annexed that the 
plaintiff has not the deeds in his cultody 

17 

Three creditors who were within the terms 
of a trult created by a will for the pay- 
ment of debts, briag a bill to carry the 
trults of a will into execution ; the reſt of 
the creditors brought a ſecond bill for the 


| ſame purpoſe, and obtained an order at the | 
Rolls, that both bills might be referred to 


a maſter to certify which would be moſt 


diſcharged the order, being of opinion it 
has never been reduced to a general rule, 
that one bill ſhould be depending only 
where a number of creditors! are con- 


and the demand ſo trifling it would not 
dear the expence of moving him by ha- 
deas corpus to the Fleet, it was moved to 
ſave this ex pence, that for want of appear- 
ance the bill might be taken pro confeſſio; 
the court refuſed to do it, in this ſummary 
way : 690 


Bill amended, See titles Bill, 
Anſwer, Rule. 


Aſter a cauſe is ſet down you can only 
amend by making parties, and cannot 
introduce new charges, or put a material 
fa& in iſſue, which was not ſo in the cauſe 


The court has rather gone too far in allowing 
the amendment of bills on anſwers being 
reported inſufficient 512 

4 plaintiff by a falſe ſuggeſtion, that tne 
cauſe was at iſſue only, when it was in the 


an order at the Rolls for liberty to amend 


the cauſe put off till next term on paying 


for the creditors benefit. Mr. Baron Clark 


cerned 602 | 
The defendant being a priſoner in York gaol, | 


defore, but ſhould have preferred a ſup- | 
plemental bill in this reſpe& 370 


Chancellor's paper for hearing, obtained | 


bis bill; the order was diſcharged, and 
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the coſts of the day, that the plaintiff may 
have an opportunity of amending his 
bill Page 583 


Bill of Jnterpleader. 


An executor as he is in auter droit, unleſs 
he has proved his teſtator's will, is not in- 
titled to bring a bill of interpleader till, as 
ſtanding in his place, he has made himſelf 
a debtor | 606 


Bill Supplemental. See titles 


Bill, Rule, Parties, Bill 


amended, 


Where full directions have not been given, a | | 
ſupplemental bill may be brought in aid 


of a decree of this court „ 


The ſupplemental and the original oug 1-4 


te conſidered as one biil, and connected 


together = 139. 


Crots Bill. See title Colts. 


A croſs bill is a defence, and To connected 
with the original, they are always cen- 


ſid ered but as one cauſe | 812 


Bill of Review. 


Lord Bacon's rules in reſpect to bills of re- 
view having never been departed from 
ſince the making of them, the court was 

of opinion that the parties who now 
plied for leave to bring ſuch a bill, had 
not brought themſelves within thoſe rules, 
and diſmiſſed the petition 286 

It is ſufficient to intitle a party to a bill of 
review, if the new proof did not come to 
his knowledge yIl after publication, or 
when by the rules of the court he could 
not make uſe of it 


; | 35 
Where the perſons, under whom the petition- 


ers for the bill of review claim, were fully 
acquainted with the matter now com- 
plained of thirty-five years ago, ſuch an 
effluxion of time and knowledge of the 
anceſtor of the whole tranſaction will 
have great weight with the court on ſuch 
applications | | 3 
The granting ſuch a petition at this diſtance 


of time would be a very great hardſhip on . 


the defendants in the croſs bill, who may 
be deprived of ſome circumſtances, and 


may have loſt papers they might have 


availed themſelves of when the matter was 
recent 5 
The order of diſmiſſion was appealed from 
to the Houſe of Lords, and after a hear- 
ing of three days affirmed | 
After the act for making proceſs in courts of 
equity eflectual againit perſons who. ab- 
{cond, there was a doubt whether it ex- 


tended | 
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inGſt on more than is really due, he ſhall | 
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tended to bills of review ; but it is now 
fettled that it does, and therefore the 
plaintif 
niry remedy Page 690 


Bill of Rebtboz. See Colts. 


; : Py . * 8 — + * . o 0 4 . 4 
A defenJant cannot revive but in one 1n- 


ſtance, and that is after a decree to ac- | 


count, becaule in that caſe he is conſidered 
as an actor; for till the account is taken, 
it is not known on which ſide the balance 
eg 691 
On the circumſtance of this caſe, . though 


the plaintiff died before the coſts were 


taxed, yet the defendant may revive for 


thoſe coſts | 818 
Bichop. See title Eſtate for 


{oft oz contealed; Eothmit: 
_ fary; Penalty, Parties. 


. and W, were principals in a bond, and 


. a ſurety only; the obligee agrees with | 
A. to take four notes drawn by different | 


erſons, and 8 at future days, in 
Ben of the bond, but compelled H. to 
ſign an agreement in his own name, and 


in the names of W. and E. to pay the de- 


ficiency, if the notes ſhould not produce 
the whole principal and ifitereſt on the 


Þ8nd : before the notes became due, H.“ 


and W. were 8 the obligee hãv- 
ing received only 530 ol. on the notes, brings 


His bill for the reſidue of the principal | 


and intereſt againſt E. as a co- obligor. 
Lord Hardwicke had fome doubt at firſt, 
Þut on all the circumſtances of this caſe, 
declated hitnſelf fully fatisfied that the 

Plaintiff was not intitled to relief againſt 
E. 


: : : 91 
"The court will not determine bonds to be 


voluntary if they do not exactly tally with 


the ſum given for them; but if the con- 


tract was fairly entered into, without any 
tircumſtance of fraud, it has been held to 
de made for a valuible confideration 
81 


_ Ible his coftd here, though intitled to them 


at law 355] 


Books. 
A library of books will not pafs as furniture 
202 


A, except ten books fuck as his vibe 


Bond 02 Obligation. See titles | 
Mortgage, Miltake, Deeds | 


| The court, inſtead of decreeing a ſpecific per. 


| | |  miinder of the tem 
A huſband deviſed his library of books to | | 


muſt have recoutfe to the ordi- | 


kent, and then brings an ejectment, and 


ſhould chuſe, and made her execntriy 


held ſhe was not excluded from the ſuf. 1 
plus 8 Page 220 

The ſtrong reaſon which directed heck 
in the determipation of that caſe way, thy Ca 


there was no bequeſt of the books to the 
wife, but the whole to another 229 { 


' Byokers. 


The ſtatute of 1 Jac. 1. ch. 21. againſt bfo. Lord 


kers being of great conſequence to the ye 
trade of the city of London; the court of . l. 
King's Bench declined giving any opinion co 
on the conſtruction of it, as the caſe of fa 
Hartop and Hoare did not make it neceſ. ra 


ſary for them to do it 53 pitt 


- « Ii 
Buildings. See title Leaſe, Mis: 
Where a perſon on a building leafe cove. lin 
nants to new build the brick meſſuages | 


on the premiſes, the rebuilding the ſame, Ci 
and repairing others, is not ſufficient to Chi 
anſwer the covenant, but the leſſee mülk 

_ rebuild the whole | 612. 

Pulling down the fore and back front of 
houſes and rebuilding them, 1s not equi- 
valent to houſes entirely new built, for 
they very often drop down afterwards 


1 
Upon a covenant to build, the leſſors ut 
clearly intitled to come into this court for 

a a ſpecific performance, otherwiſe on a 
covenant to repair | 515 


The excluding a member of committee of 


city lands from being a buyer or a ſeller, 
is a good rule, as it prevents fraud 516 


formance of the covenants in the leaſe, 
choſe to give relief by way of inquiry of 
damages 9 a jury, and directed an 
iſſue accordingl 8 51 
Sir J. C. lets a building leaſe of ſixty. one 
years of a houſe in Lincoln's Inn Fields 
to W. who aſſigns over the leaſe to the 

- plaintiff for the remainder of the term; 
| he rebuilds the houſe, and lays out zoool, f 
for that purpoſe, and pays the reſerved 
rent of 4ol. to Sir J. C. till he died; on 
his death, the defendant became entitled 
as the firſt remainder-man in tail; for fix 
years he thought proper to receive the 


recovers at law for want of the uſual co. 
venants in the building leaſe ; the plainiif 
brought his bill for an nn, and t0 
be quieted in the poſſciſion : © Lo! 
Hardwicke directed a new leaſe to be ext 
cuted, with proper covenants, and the 


plaintiff to hold the premiſes for ny 


Canons. 


nr RY AAMw_ 8 2 . 
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Caſe, © See titles Eſtates in 

Fee Tail, Judge. 
E anonymous caſe in 1 Vern. 10g. 
is a note of a caſe only, and imperfect 


ie 129- 


Keeper Wright's reaſoning in Watts 
l 1 P. Wms. 60. was too 
ge, owing to his being then new in the 
court, and purſuing the max ims of law too 

far, as to the conſideration of blood to 
raiſe a uſe | N 5 6h 189 
Diaums in reports are not greatly to be re- 
bed on, without the Rate of the caſe 329 
I Reports in Chancery in Lord Nottingham's 
time is a book of no authority 334 


Certiozarf, See title Writ. 


Charity and charitable Uſes. 
dee titles Statute of Frauds 


— EF —— 


1 


md Perjuries, Uiſitoz, Hoſ- 


pital, Club, Statute of Mozt- 


does not extend to ſuch, where local viſi- 
| tors appointed, for if there is a private 
| viſitor, then he and his heirs have a right 
5 108 
- Charter-Party, 

The plaintiff in a charter-party is right in 
ſuing on the whole penalty, though only 
pan of it remained due; but on offer- 
ing to pay principal, intereſt and coſts, 


the defendant at law may be rcheved in 
this court Sos 555 


Children, See titles Father 
and Son, Maintenance. 


& father muſt be preſumed. to make ſuch 
proviſions as will anſwer the purpoſe of 


F children, and their advancement in the 
ond, and the will ought to be ſo con- 
p firued as to carry the intention of the 
f parent into execution 619 
-M Choſes in Acton. 

o holes in action are not liable to an execu- 


ton ;, but the creditor may either compel 
ſaisfaction, 1 75 ſeizing 'Vhe perſon, 1 
here that cannot be taken, by proceeding 
to an outlawry, and taking the lands as 
well as efforts by a. capias utlagatum 3356 


Align a, wife's choſe 1 ion for a valu- 


Vor, III. 


F e bal a huſband may 


The juriſdiction of this court over charities 


| Six 02 Sixty Clerks in Chan ⸗ 


Me coblideration *** 7 1 533 | 


18 38 Todicil. 


Pe 2 
The huſband's death makes no alteratfon' 


Canons. See title Ward, | 


but muſt ſtand in the ſame right as it did 
at the death of the wife's father; for the 
Intereſts of the wife, huſband and children 
were then fixed Page 333 

Bill by huſband and wife for a Jitvand in her 
right; the huſband dies; it is in the na- 
ture of a choſe in action, and ſurvives to 
her, and the cauſe does not abate 726 


Civil Law. 


] 


Executor and reſiduary legatee in our law is, 


what the civil law calls univerſal heirs, 
and the ſiſters being ſo made, would have 
been intitled to prove the will, if no exe- 
cutor had been appointe. + goo. 


in the civil law; and executor is a barba- 
rous expreſſion, unknown to that law 
Before the Novells, the father took all The 
child's: fortune, the mother none; the 
grandfather of the child, if no grandchil- 
dren took the whole, viz. the paternal 
grandfather - e 764 
The Novells were never admitted intirely in 
any part of Europe, but all follow ſome 
_ uſages uf their own _ 5: 
The 118th Novell, c. 2. lets in the brothers 
and ſiſters, with the father and mother, 
excluding the grandfather, for by aſcend- 
ing higher, it would admit ſuch a number 
of perſons, as muſt exclude brothers and 
as | | 764 


| Clandeſtine Parriage. See 


titles Public Jnconvenience, 

77 

Clerk in court. See title Six 
02 Sixty Clerks. 


ß 
A ſix clerk is not obliged to. deliver papers 
to the plaintiff till his fees are paid, though 


Club. 
A voluntary ſociety, entered into with an in- 
tention to provide, by à weekly ſubſcrip- 
tion, for ſuch of the members as ſhould 
become neceſſitous, and their widows, is 
in the nature only of a private charity, and 
not neceſſary the attorney-general ſhbuld 
7 277 


Heres teſtamentarius is as to goods, the term 


the plaintiff had paid his ſolicitor, Who 
ſatisfied the clerk in court his whole bill 


ney 


„% K — - 


& | hable 
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Todicfl, See titles Will, Pub: 
lication of a Will, Grand- 
children. | 


Tube addition of a codicil is a republication 


of a wilk - | 


Coin. | See title Money. 
Where current coin is curious, and kept with 
medals, it will paſs as ſuch, 202 


Page 180 


College, and Dean, and Chap⸗ 


ter Leales. See title Leales, 
r 1 | 


Inthe caſe of leaſes from colleges and eccle- 


| Haſtical bodies, if the leſſee in the new, | 


takes in the right of him who was the 
owner of the old, he muſt take ſubject to all 
| the equity to which the original leaſe was 


donation to a college to create a viſuor,. it 
is ſufficient if the intention of the founder 
appears, who ſhould be viſitor, and tech- 
nical words ate not neceſſary 662 


oller r. | 
A fire engine ſet up for the benefit of a col- 
liery bya tenant for life, ſhall be conſidered 


as part of his perſonal eſtate, and go to the | 


executor for the increaſe of aſſets in favour 
of creditors %%ͤ;Ü“¹õ¹ÿ⁸—çVD'y oy 
| Commiſſary.... See titles Exe- 

tutor, Spiritual Court, 


: Tne plaintiffs were two ſureties with Mrs. 


| Hudſon in an adminiſtration bond to the! 
commiſſary of York, who exhibited an in- 


ventory there of the teſtator's effects: the 
deſendant Benſon being a creditor by bond 
of the inteſtate, in the penalty of 600], 
brought his action againſt the adminiſtra. 
trix, who pleaded ſhe had no aſſets ultra 
541. Benſon, not ſatisfied with the inven- 
tory, procured the commiſfary to aflign 


to him the adminiſtration bond, and! 


brought three actions on it, one againſt 
her, and one againſt each of the ſuretics, 


and aſſizned for breach of the bond; that 


Mis. Hudſon had not exhibited a true 
inventory; no defence, and judgment by 

e default. The a dminiſttatix, and the 
fſureties, are bound by the verdict, and it 


. = . ; 
14, no excuſe it was without defence, for 


that ſpeaks a conſciouſneſs ſhe had none; 


"and the court ordered the verdict ſhould 


fiand as a ſecurity for ſo much as the ac- 


count to be taken by the inventory ſhould 
 ** fall ſhort to fatisfy Mr, Benſon's principal 


and intereſt on the bond 


&. 


248 


* 


538 
There are no particular wotds required in a | 


| 


þ 


= 


The commiſſary, who is the obliee .c 
bond, may aſſign a breach in ay 
ing a perfect inventory, and even wie 

a citation, and there muſt have been 10 
ment ſor the ordinary P, . 0 


Commiſſion. See title Par 
Though the intereſt of one Party is more ] 
- conſiderable than the intereſt of * 


yet they ſhall bear equally the exnerc 4 
a commiſſion for ſertling — "i 
ſeparating freehold and copyhod . * 
The regiſter certifying that there are pro . 
dents of anſwers returned upon a commi 0 thi 


ſion out of the country, which h 
been ſigned by the vant 4 a Lord Hat 
wicke would not ſuppreſs the anſwer f 


want of it, but ſaid he would conſider! 4 
arule to make the proceedings in tha m fer 
ter uniſorm for the future R 
The old rule of the court, before the uu n 
for amendment of the law, wa, to ſef oy 
the tenor of the bill to the commiſſionef An f 
but this was done fo looſely in the off ber; 
that it did not anſwer the end of affifii I 
them in framing the anſwer, and thereſoſ e 21 
the act took away the practice of ſendiſi att 


with the commiſſion tenorem bille 4 
If a commiſſion be taken out in the vacatio 
and has not a certain return, it does i 
expire the firſt day of the tollowing ter 
but may be continued in execution t 
; whole of the next term, to the laſt ru 
After the depoſitions have been ſeen under 
ſormer commiſſion, the court will n 
ſuſfer additional interrogatories to bee 
hibited under a new one, but confined! 
deſendant to the proving exhibits, and ei 
examining a perſon already examined i 
the plaintiff,” but not to examine any ne 
witneſſes 59 
A plaintiff may ſerve any two of the dele 
dant's commiliioners with notice of Ut 
execution of the commiſſion, and 1 
tied down to thoſe only as the defendat 
_ © ſhould chuſe. | by 


Commitment 


In all caſes of commitment there muſt be: 
affidavit of ſervice, _ bi 


Committee. See title Lunatit 


Common Recovery, dee tit 

Kecovery, Eſtates in 4. 
Tail, Fine, Feoffin0 
Mods. e 


By a ſettlement made before the marriage 
John Dormer, the father, after limite 
eſtate to his ſon, and the heirs of hi 10 f 


its it, in default of ſuch iſſue, to the uſe 
of Robert Dormer for ninety-nine years, 
7 he ſo long live, and after his death, or 
her ſooner determination of the eltate ſo 
fnited to him, to truſtees and their heirs 
kring the life of Robert Dormer, upon 
ſt to preſerve the contingent uſes therein 
lter limited from being defeated; 
nd after the end of the ſaid term, to 
he uſe of the firſt and every other ſon 
if the ſaid Robert Dormer in tail male, 
lich ſeveral other remainders, and the laſt 
U Cuſebe Dormer, the father of the leſſor 
f the plaintiff, in the ſame words as the 
tmitation to Robert Dormer Page 133 
en Dormer had one ſon, Fleetwood, 
Jud when he came of age, they levied a 
ine to make a tenant to the prazcipe, and 
uffered a recevery, in which Fleetwood 
yu the vouchee : all the judges were una- 


recovery ſuffered by Robert Dormer, and 
his ſon, when he came of age, were no 
hr; for a good eſtate being veſted in the | 
taſtees during the life of Robert Dormer, 
te and his ſons could not by any act de- 
fat the remainder-men, without the con- 
ka and joining of the truſtees, during the 
iſe of Robert Dormer, as the freehold. 
vain hem 55 135 
plain intent of making Robert Dormær 
tenant for ninety-nine years only, was to 
event him and his fon from barring the 
ſlates in remainder, without the joining 
the truſtees | 136 
word term, though more properly ap- 
plied to a term for years, yet may mean 
in eſtate for life 13 
infant on whom a truſt is deſcended may, 
poder an order of this court, convey by a 
ommon recovery 559 


- Compoſition, 


here be an agreement to pay the com- 
wunded ſum at a day certain, and the 
perſon fails, he muſt pay the whole debt | 
d the creditor, for this court will not re- 
eve _ N | 585 


Tithes, Modus. 
l| compoſition does not mean a ſecurity 


Ir the payment of the compoſition, but 
nd ſubſtituted in lieu of tithes 80g 


Mcealment, Covin, Collu: | 
lion. See title Fraud. 

dition, See titles Deviſe, 
3 Qubdiviſion under title 


4s 


ximouſly of opinion, that the fine and | 


dmpoſition Real. See titles | 


A Table of the principal "Matters. 
Will, Marriage, Reſtraint 


— 


on Marriage, Forkeiture, 


| Months. 


The daughter, after the death of the mo- 


ther, married the plaintiff, Without the 
conſent of the truſtees, and died ſoon 
afterwards; but before her death, the 
trultees declared their conſent and ap- 


probation in writing, the huſband brought 


his bill for an account of the perſonal 
*eltate, and that it might be applied in 
payment of the 8001. and ſo much of the 
arrears of the annuity of gol. as was due 
to the daughter before the marriage, 
and if perſonal not ſufficient, the real 
eſtate may be ſold for that purpoſe; the 
maſter of the rolls, as the perſonal was 
not ſufficient, dttrced the real eſtate to 
be fold for the payment of the legacy 
and arrears of the annuity: on. appeal 
to the lord chancellor, he directed the 
plaintiff ſhould be paid the arrears of the 
ol, pro rata, till the marriage; and in 
caſe the perſonal eſtate ſhould be exhauſted 
by payment of debts and legacies, that he 
ſhould ſtand in the place of ſuch creditors, 
&c, pro tanto, as have received ſatisfae- 
tion, and ſo much of the real eſtate to be 
fold, as will pay the 8ool. and arrears of 
the annuity | Page 330 
The conſent of the truftees after the marriage 
immaterial ; for no ſubſequent approba- 
tion could amount to a perlormance of the 


it „5 991 
It has long been the dofring of this court, 
that where a perſonal legacy is given to a 
child, on condition ot marrying with 


conſent, that this is not a condition an- 


nexed to the legacy, but a declaration of 
the teſtatot in terforem only 331 


| The marrying without conſent is not confi- 


dered in the Eccleſiaſtical court as a breach 
of the condition, though the legacy is 
actually given over; but that rule has not 


been carried ſo far in this court 332 
Neither the civil or eccleſiaſtical law make 


any diſtinction between conditions prece- 
dent or ſubtequent, but in bath cafes the 
condition is void | 332 

Where the condition is precedent, in our 
law, the legatary takes nothing till the 
condition is performed; but Where it is 
ſublequent, he has a right, and the court 
will d 


a charge on the real aſſets 332 


If it had been a legacy originally charged on 


the land, the plaintift could not have 
compelled the truſtces to raiſe it after 3 


4 


[| 


condition, or diſpenſe with a breach of | 


ecree him the legacy; but then this | 
difterence only holds, where the legacy is 


5 >. breach 


+ 
52 
* POR 
* Y 
PI. 


N 
Ps 
; 


breach of the condition; for being a 
charge upon land, it follows the rule of 
the common law Page 333 
This being a good condition, it cannot be in 
law defeated ; and if there is a bteach of 
it, as law will not, equity cannot help 334 
If the legacy is conſidered as a charge origi- 


_ on the lands, it muſt have the ſame. 
conſideration as a deviſe of lands would 


than that the legacy could not be raiſed, 


becauſe. nothing veſted before the condi- 


tion performed | 334 
A material difference between a condition, 
that the legatary ſhall not marry without 


have; and there nothing can be clearer. 
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| 


conſent, and where it is, that ſhe ſhall not 


marry againſt conſent 335 
Though the annuity was not expreſsly given 
for the Jaughter's maintenance, yet it muſt 
be underſtood fo, and falls within the caſe 
of Hay verſus Palmer 335 


Tondition ſubſequent. See ti- 


tle Reſtraint of Marriage. 


8 4 See titles Subpoena, | 
e of Errozs, Fnjunc: 


Relea 
tion. 


A general order of reftriion affefts every | 


body; and whoever ſhould marry an 
infant afterwards, incurs a contempt of 
the court 3 | 306 


Contingent Legacy. See titles 
Waintenance, 
dren, Interett. 


. Grandehil: 


The court will not direct the iptereſt of 3 


contingent legacy to be 


child's maintenance, unleſs from the pover- 


ty of his parent he is in danger of periſn- 


Conveyantes, Allurante 


ing for want 60 


Contingent Remainder, See 
titles Copphold, Truſtees to 
peeſerve Contingent Ke⸗ 
mainders, Common Beco⸗ 
verp, Implication, 


That a remainder is contingent when uncer- 


tain whether it would take effect or not, is 


by no means the true legal definition of it; 
for if an eſtate be limited to A. for life, 
remainder to B. and the heirs of his body, 
this is a veſted remainder, notwithiiend: 


ing B. may die without heirs of his body | 


before the death of A. and the remainder 
never take effect in poſſeſſion 138 


All contingent remainders may be reduced | 


0 two heads; firſt, Where a remainder is 


4 


plied for the 
r 


ene 


limited to a perſon not in being, 


may never exiſt : ſecondly, . W 


3 nere à fe. 
mainder depends upon a contingency co. 
latora] to the continuance of the p; ns 

. 1 5 5 
B. deviſes that his wife ſhall have for her 10 
his new built houſe in St. James pa, 


with, &c. thereunto belonging, b 
this expreſs condition, that if ſhe hal 


marry again, then that the houſe, &, ſhy 
go forthwith to his eldeſt ſon and his illue 
and if all bis iffue male (hall die, tient, 
his eldeſt daughter and her iſſue; and then 

_ ſays, if I leave no lawful iſſue, to Charle 
Herbert, and if he die without iſſues, then 
to, Kc. Lord Hardwicke was of opinion 
this is not a veſted remainder in the elde 
ſon, but a contingent one, and to take 
effect on the wife of the teſtator marrying 
again”? ; WY 284 
A. deviſed his eſtate to his ſon in tail, ye. 
mainder to B, for life, on condition he 
changed his name to Stroud, and if he did 
not, gave it over to D. The ſon died with. 
out iſſue, B. performed the condition, and 
died: „ The judges of the King's Bench 
were of opinion, and confirmed by th 
Houſe of Lords, that on the death of! 
the remainder men took no eſtate, but it 
Vent to the heir at law of A.“ 28: 
Lord Hardwicke of opinion to confine th 
contingency in the will of Sir W. D. of his 
daughter's dying without iſſue of her body 
living at her death, to the death of $i 
H. N. a remainder-man under the will be 
fore twenty-one, and that the ſubſequent 
limitations to Sir H. N. after attaining 
twenty-one, and to S8. L. and C. L. are not 
contingent but yeſted remainders. 174 
The deviſe to the truſtees is not an abſolute 
but a deter minable fee, in caſe Sit H.N, 
died before twenty-one without iſſue 780 


Conſtruction and Operation 
ok them. See titles Deeds, 
Conveyancer, Covenant, 


Conveyancer., See titles Cott 
veyances, Poſthumous Chi 
d2en, Covenant. 

Before the 10 & 11 W. 3. all ikilfulcor 
veyancers inſerted a limitation to preſent 
the contingent remainders to poſthumol 

children; but ſince / the ſtatute they hope li 
it out; which ſhews their uniform opinie 
that this act of parliament carries the : 
termediate profits as well as the eſtate 20 

The practice of eminent conveyancer 

always had great regard paid to it by eveſ] 
t 


court of juſtice ; and the point of dow 


* 


7x; mJ 
So EO as. cd eas ten ; 


—_ ae | wa _a2®< Xx #Kcd «4. A a+ R XS 


o „* 
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l jn the counteſs of Radnor verſus Vande- 
bendy was determined intirely from their 
opinion . Page 208 

b Conveyances made under a decree of this 

court are to be ſettled by the like rule as 

e men of judgment among conveyancers 

1 

n 


would direct 7% 267 


Cop hold. See titles Surrender 
25 | Ezandchildꝛen. ; 


To ſupport a contingent remainder in a free- 
hold, there muſt be a tenant of the free- 


brought, otherwiſe as to a copyhold, for 

there no precipe can be brought bein 
arcel of the manor only, and the frecho}d 

in the lord 12 


ö C. gives all his meſſuages, lands, tenements 
3 and hereditaments in St, Helen's Auckland, 
he and elſewhere in the county of Durham, | 
id and all other his real eſtate, to truſtees, &c. 
* for five hundred years for particular pur- 
nd poſes, and after the determination of the 
< term, gives all the premiſes to his wife 
h for her life without impeachment of waſte. 

5. All the eſtates coming originally from the 


1 wife, the teſtator could not mean to ſever 


82 the copyhold from the frehold, therefore 
the by the general words of the will the copy- 
his hold lands paſſed” | ol 
A perſon who has the beneficial intereſt only 
| m copyhold eſtates may deviſe them, and 
they paſs by his will as well as any other 
lands, for he could not ſurrender them 
without having the legal eſtate - 
Ateſtator ſays in his will, I give all and every 


and B. (having ſurrendred the copyhold 
part thereof to the uſe of this my will) ; 
he had two copyholds, one of which he 
had ſurrendered, the other not. Lord 
Hardwicke ſaid, it being clearly the tel. 


being a deviſe to a younger child totally 


at law to ſurrender it to the ſame uſes as 


Coroner. 


This court hag a power to remove coroners 
where they miſbehave, or live out of the 
county; 4 5 184 

The court will not order à writ to iſſue de 
coronatore exonerando, till there is an 
aftidavit of ſervice at the laſt place of bis 
abode 5 184 


Coſts in Law and Equity. See 
| titles Bond, Defendant, Bill 


hold againſt whom a precipe may be | 


my freehold and copyhold meſſuages to A. 


tator's intention that both may paſs, and 
unprovided for, the court directed the heir 


vere declared by the will? 585 


| 


5 


ok Revivo!, 
Atlidavits, 


Where the defendants all denied the equit 
of a bill, and the plaintiff brings the caul 
to a hearing on bill and anſwer only, 

in order to get off with 408. coſts; the 
court on diſmiſſing the bill upon the me- 
rits, gave colts to be taxed Page 4 


Croſs Bill, 


Where a debt of a teſtator is recovered 


againſt an executor at law, colts are given 
de bonis propriis; but in equity it is dil- 
cretionaty whether the court will make 
him pay coſts or not 119 
The maſter to whom it was referred, re- 
; ae the proceedings under a commiſſion 
for examination of witneſſes irregular ; on 
. Exceptions the court thought them regular, 
and allowed the exceptions, and the party 


| who ſucceeded had his coſts of the appli- 


cation. Lord Hardwicke diſcharged the 


order for coſts, becauſe the plaintiff's was. 


not a vexatious proceeding, but in the 
maſter's opinion well founded; and the 


rule is never io give coſts but where no juſt. 


ground appears for the proceeding 23 
Exceptions to an anſwer for inſufficiency, and 

ſo reported; upon exceptions the court held 

it to be ſufficient; the party ſucceeding in 


the application not intitled to coſts; but 


it ſhall wait the event of this cauſe 235 
On a ſpecial motion and ſtating particular 
cucumſlunces the court may give coſts, 
though the maſter reports it in favour. of 
the other party 235 
Where coſts are decrecd to all parties out of 
a real eſtate though one of them who was 
intitled to receive coſts died before they 
were taxed, they do not moritur cum per- 
ſona, but his heir is intitled "na, 


If any thing had remained to have been done 


and undecreed, the repreſentative of the 
deccaſed party by reviving would have 
been intitled to the coſts even if they had 
not been directed to ſtand a charge on 
the real eſtate | 772 
A decree for a ſum againſt an executor with 
| coſts out of aſſets, is not a decree in perſo- 
nam but executory ; and if he dies, the 


_ * plaintiff may revive againſt the repreſenta- 


tive of the teſtator, and purſue the aſſets 
| 773 


The writ by journeys accounꝰs, lies only be- 


tween the ſame parties; neither an execu- 


tor, nor adminiſtrator, nor heir, can have 


it | | 113 
The right to coſts isthe ſame before taxation 
las after 128 


Covenant. See title Building. 
L. in his lifetime conveyed his eſtate in 
Shropſhire to H. ſor ſecuring 23,000). ** 
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the ſame year charged it and hiseftate in 
Angleſea with 20001. more: he afterwards, 
in conſideration of 140001.; conveyed the 
Shropſhire eſtate to W. in fee; and then, 
by deed poll, releaſed W. from the pay- 
ment of the 14000l. and by will, reciting 


the conveyance and releaſe to W. ratifics 


the ſame, and deviſes to truſtees and their 
heirs all his manors, &c. in Angleſea and 
Carnarvan, to the intent they might, ont 
of the rents, or by ſale, &c. raiſe futh- 
cient to diſcharge the mortgage of the lands 
ſettled on W. as well as all other his debts; 
and after they are paid, gives the ſaid ma- 


nors, &c. to his natural ſon and his heirs : 


L. dies, and one of the truſtees, the other 
renounces, and adminiſtration is granted to 
N. The teftator's natural fori brought a 
bill to carry the truſts of the will into exe- 
cution which was decreed accordingly ; 
and the manors, &c. deviſed to the truſ- 


tees to be ſold, and to be applied to dif. 


charge ſuch of the teſtator's debts as the 


| perſonal eſtate and rents would not ſatisfy : 
A. allowed the beſt purchaſer of the Au. 


gleſea and Carnarvan eſtates; and in a 
draught of the conveyance, prepared by 
his council, inſerted covenants from W. 
that H. the mortgagee, Sir E. L. the ſur- 
viving truſtee, the two truſtees appointed 


in his room, the plaintiff, and N. the ad- 


miniſtratrix, have full power to grant, &c. 
and that Sir E. L. has a' right to ſell the 
fame to the purchaſer and his heirs, and 
alſo made to covenant for quiet enjoyment, 
without any interruption by H. &c. and 
from any perſon claiming from L. de- 
ceaſed, and byname from his father, grand- 
father, great grandfather, great great grand- 
father, or any of them, the ſame with re- 
ſpect to her covenant for further aſſurance, 


The maſter being ot opinion, that the co» | 
venants in the conveyance, ſettled by the 
council, for the puichaſer, were un reaſon- 


able, and ought to be (truck out; and having 
inſerted a covenant only againſt the ſeller's 
own atts, and reported he approved of the 
draught as it now ſtands : lord Haidwicke, 
on exceptions to the report, directed the 
maſter to alter his draught, by inſerting pro- 
per covenants from W, againſt her own 
acts, and the acts of L. her deviſor, as to 
ſo much as ſhe will be benefited by the 
eſtate deviſed Page 264 


Where the vendor claims immediately under 


the perſon who bought the eſtate, he need 


not covenant any farther back than fiom 


that perſon, for the buyer has the bencht 
of the covenants in the conveyance to that 
nerſon at the time he purchaſed 267 


% Lord Hardyicke of apinion, that carry- 
ing the covenant ao farther back than the 


perſon under whom Z. v. clarmy, iy 
ſufficient” | | | | Page 269 
Where the ſurplus is conſiderable, the heit 
muſt covenant that neither he, nor his im. 
mediate anceſtor, and in the caſe of the 
deviſce, that neither he, nor his deviſo- 
have done an act to incumber 3 
A covenant to convey and ſettle lands 1 
ſtronger than to convey only 32 
Though the party, who is under a covenant to 
- purchaſe and ſettle lands, dies before he 
has completed it, that is no reaſon why it 
| ſhould deſcend upon the heir at law; and 
therefore the maſter ot the rolls did right 
in determining upon what appears to be 
the intention, on preſumptive evidence of 
that intention: and the decree affirmed 330 
A wife is bound by the huſband's covenant 
only under articles made on her marriage 


E 1 
What is covenanted to be done, is in court 
couſidered as done 534 


Counſelloz. 


It is extremely wrong for a council or acent 

to take a conveyance from the right har 
for his own benefit, which he diſcovered 
| | by being a truſtee | "mf 


Court of Admiralty. 


| The owners of two privateers ſeized upon ibe 


ſnip called che Diligence, as a lawful prize; 
upon its appearing by her captain's papers 
ſhe had carried proviſions to the enemy; 
and he ſigned a note, by which he ac- 

knowledged that they had very juſtly con- 

fiſcated his cargo; the captain of the 
Diligence brings a bill here for an injunc- 


depending there on the lawfulneſs of this 
trans ſaction, ſuggeſting that ſome of tie 
popers are Joſt, aud that, if the note ſhould 
* produced, which he was obliged to give, 
he mult certainly be caſt at law: The 
' injuntion denied; for if it was to he 
granted upon ſuch pretences, it would in. 
tirely defeat the act of parliament relating 
to prizes”? | = 7 
If upon examination, the court of admiralty 
find the ſigning the note was owing to 
dureſs and impriſonment, they can by 
their own authority ſuppreſs it. 351 


Court of Chancery. See titles 
Creditozs, Party, Poztions, 
Receiver, Leaſe, Charitp, 
Priouty of Debts, under u 
tle Debts, Rule, Aion, 


A mother 


] 


4 
* 


tion to the court of admiralty to ſtay a fuit- 


under ti-⸗ 


A mother petitioned, that Mr. Barry may be | 


A Table of the Principa! Matters. 
Court of King's Bench. 


See 


relltained from marrying her daughter, be- 


ing an infant, and a ward of this court: 


ki ip ordered, as he is likewiſe an 
n guardian ſhould not permit 
him to marry the young lady withont leave 
of the court. Page 304 
0 

i e of the court of wards 304 
A conveyed 10001. to truſtees, to be laid out 
in the purchaſc of free hold lands within 
twenty-two computed miles of Cheſter; 
he plaintiff, the firſt tenant in tail, under 
a limitation from A. brought a dill againlt 
the truſtees, and the laſt remainder-man. 
ſuggeſting no ſuch purchaſe as the decd 
directs can be found, but a convenient one 
micht be had in Lancaſhire; prayed that 
' the truſtees might be ditected to purchaſe 
accordingly; © Lord Hardwicke would 
not. on the firſt application, depart from 
the intention of the donor, but made an 
order for the truſtees to look out for a pur. 
chaſe within the terms of the ded, and if 
| after a convenient time allowed, it ſhould 
appear no ſuch purchaſe is to be met with, 


- aid; he ſhould be inclined to deviate in | 


this particular from the ſtrict terms of the 


tru 221 j 413 
The truſtee might have borrowed ſome eſtate 


within the twenty-two miles of Cheſter, for | 


the yurpoſe of inveſtingthe money in land, 
and afer the end of ſuffering a recovery, in 
order to gt the 10001. was anſwered to 


the'firſt tenant in tail, it might have been | 


ſtored again to the original owner 414 
fir W. D. by his will, directed his truſtees 


to lay out a ſum of money in the purchaſe| 
of frechold lend only; as they could not, 


without great diſadvantage, purchaſe the 
| freehold of an eitate, unleis they took 
along with it a college-holding; the court 


dilpenſed with the {trift direttions of the 


wall 33 414 
This court conſiders things contraſted to be 


done, as actually done, and lets them have] 


all the conſequences as is formally executed 
| | 446 


Court of Delegates, 


l is diſcretionary in the court, Whether they 


will grant a full commiſſion of dclegates | 


2 758 
Where legal and eccleſiaſtical matters come in 


queſtion, the judges in both are appointed, 


1 2 55 798 
Mere it is a mere matter of law, a commif- 


den iflues 10 judges aud civilians only 


f infants reverted to this court, on 


| 


title Spiritual Court. 


The couct of King's Bench will not grant « 
prohibition unleſs you ſhew the modus has 
been pleaded in the Eccleſiaſtical court, and 
denied there; and on the ſame grounds 2 
court of law grants a prohibition, this court 
grants an injunction Page 628 


Courts of Law, See titles Bill, 


Special Pleadings, Par⸗ 
A 


Court of Ketozd. See title Pope. 


The receipt of the Exchequer is no office of 
record, except in matters relative to the 
King's revenue #5 197 

The officers of the Eccleſiaſtical court ſhould 
not intitle their proceedings recorda domini 


regis Georg. &c. for they are only evidence 
of ſentences in their courts 198 


| Court Spiritual. See title Spl⸗ 
ritual Court. 


Court of Wards, See title 
Court of Chancery, 


Creditozs. See titles Rules, 
Bonds, Truſtees to preſerve 


Contingent Remainders, 
' Judgments, Deeds, 


Allets by Diſcent, 


ment of debts, and no ſurplus remains, the 
heir need not covenant any farther than 
his own acts; the ſame rule as to a devi- 
fee +: 268 
A. who had a power to charge a ſum of mo- 
ney on land by deed, or will, executes it 

by a voluntary deed, the court, in favour 

of the creditors of A, will conſider it ag 


perſonal aſſets, and lay hold of it for their 
benefit | AFG 26 


to prefer one ſpecialty creditor to another ; 
for none of them have any ſpecific liew 
upon the lands 5 


up with a view to defraud creditors, they 
will reduce it to what is juſt and equitable 


executor for a diſcovery of aſſets, and for 
ſatisfachiou, as the court decrees only an 


account, 


Polleſſion, Toſts, Account, 


| ts Uo: 
luntary Conveyance, Bill, 


Where an eſtate is decreed to be ſold for pay- 


It is in the power of the owner of the eſtate 
| 3 
Where the court ſees a conſideration is made 


N Any one creditor may bring a bill d — 
79 


[ 
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account, and direfts the executor to phy in 

a courſe of adminiſtration. Page 572 
Curacy. See titles Parfſhion: 
erg, Jnhabitants, Bu: 
Where there was only a general allegation as 
to the right of election to a curacy, and not 


examined into or proved, the court would | 


not make any decree, but diſmiſſed the in- 
formation with coſts 576 


Courteſy, See title Tenant by | 


the Courteſy, 
. Cuſtom. See title Gavelkind. 


Though this court does not take cuſtoms ſo 
ſtrictly certain as courts of law, yet it re- 
quires them to be ſubſtantially laid 496 


Cuſtom of London, See titles | 
Pawnbrokers, London Fu: | 
neral, SS 


Some years after the marriage of the ſon of a 


: 


** 


freeman of the city of London, the parents | 


on both-ſides met, and agreed to advance 


* 200l, a- piece to lie by till they could pur- | 
chaſe for him a commiſſion in the army. | 


* It appearing to the court to be intended 


LY 


% 


age ſhare." 


1 | | 213 
Jud's Law, which was an act of com 


ment upon marriage | -:213 
The father being dead inteſtate, the ſon is inti- 


led to his whole hare of the teſtamentary | 


part, without bringing into hotchpot the 
money he received in advancement 
Sums of money given to the daughter of a 
freeman of London, after her marriage, by 


the father, where they do not appear to be | 
comes in, he ſhall have his proportion 473 


on account of the marriage, and as an ad- 

vancement, will not bar her of a ſhare in 
the orphanage part of his eſtate 450 
If the daughter of a freeman marries againſt 
her father's conſent, it is of itſelf a bar to 


the orphanage ſhare, unleſs he be after. | 


wards reconciled 451 


An advancement in marriage is an advance- | 


ment in full, unleſs the ſather by will, &c. 
written by him and ſigned ſhall declare the 
value of ſuch advancement 451 

Sums given by a freeman of London to a 


daughter, if not given as a portion, or in | 
' purſuance of a marriage agreement, is no | 


| advancement. 452 
The general rule is, that whatever a freeman 
of London gives to a child ſhall be brought 


as a marriage portion, they conſidered it as | 
an advancement and a bar to the orphan- | 
council in Hen. the 6th's time, does not | 
; make it a bar, unleſs it was an advance- | 


214 | 


f 


| Preſents made by a freeman to h 


into hotchpot, 


} 


452 7 


The rule as to carrying agreements into exe- 


ts child, if. 


for ſeveral 


ter frequently living with her 


weeks at a time; ſhould be confi 7 
as a ſatisfaction for her Cle en , 4 

a gift to be brought into hotchpot Page i: d 
Money direQted by a freeman to be me þ 
in lands for the benefit of a daughter, take 1 

it out of the cuſtomary eſtate, and ig i . 
ſubject to be brought into hotchpot : 
Though a freeman's widow lays claim t, A 
ſomething-under a huſband's will, that does th 
not bind her election to take either by the 1 


will or cuſtom till ſhe has ſeen into the 
value of the huſband's effects, but ſhe will 
be concluded by acts done, 


and b 1. 

eſcence, aswh@e ſhe has lived a wa a 1 
and a half after her huſband, and accepted a 
an intereſt under the will. 616 
Though cyder is part of the profits of the ; 
real eſtate, 1t has been held that a cyder. 2 
mill is perſonal notwithſtanding, and ſhall U 
go to the executor, and not to the heir 16 t 
| | — 
Lek HER . | be 
Daughters. See title Po Ml j= 
10025. ee * 
4 A Father a judge of the quantum, and allo Mero. 
of the time when the proviſion for 2 0 
daughter ſhall take place 191 ne. 
A limitation to a daughter on failure of iſſue tra 
male of an eldeſt ſon or ſons, is conſidered WM 
as a proviſion, and not too remote igt Ine 
| | 2 11 
Dean and Chapter. See titkM cn 
Leale. ip 
Though a dean and chapter are reaſonablein a0 


the fines they demand, if an accident de. 
lays the leaſe which has not happened from 
their fault, or from the tenants, yet if ita 
not compleated till after a new member 


No intereſt can paſs out of a corporate body 
at law but under the common ſeal 95 


cution as to private perſons, will not hold 
generally as to aggregate bodies 41b 
Bodies corporate, eſpecially eccleſiaſtical, di 
fer extremely from private perſons 41 
Where a mortgagee of an old dean and chip: 
ter leaſe refalcs to ſurrender, a couit 0 
equity will not compel him, for he may it 
{it the lives in being are better, or oblig: 
the tenantthe mortgagor to propoſe otherh 
or redeem him; otherwiſe if it had been? 
chattel intereſt, for there the granting? 
new and longer term is an adyentageh 
. the mortgagee _ | i 
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V body corporate makes an agreement with 
2 perſon to grant him a leaſe, and the mo- 
bey id paid, though ſome of the members 
ö of that body Were wanting, A court of equi- 
| ty will carry it into execution Page 478 
4 dean and chapter ought not to ſuffer any 
immediate advantage to themſelves in fil- 
ling up vacant lives, to bias their minds in 
taking a leſs fine to the prejudice of the 
ſucceſſion 3 478 
Where the matter is finiſhed and compleat, a 
tourt of equity cannot ſet it aſide, but the 
would not ſtrain to ſupport ſuch a contra - 
/ 


debts, Creditor and Debroz. 
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dee titles Paraphernalia, 
Rule, Eretutoz, Statute of 


EN fAÞ- - # 


Limitarions, Compoſition, | 


Allets, Eſtates in Fee⸗tail, 


„ Judgments. See the diviſion | 
WW under Debts, in what priozi- | 


ty they are to be paid, Par- 
ties, Bankrupt. 

ſhere a teſtator charges all his eſtates for 
payment of debts, the deviſee of a parti- 
cular one mult take, ſubject to that charge 
* | 101 
'o WMfrovifions in wills for payment of debts relate 
to the time of the teſtator's death 201 


i The words, all the debts which I have con- 
ue Wi trated, muſt, be conſtrued ſhall contract 
ed EF A 5 297 0:04 
be plaintiff's grandmother ſays by her will, 


I likewiſe forgive my ſon-in-law Richard 
Chillingworth a debt of zool. due to me 
upon bond, and deſire my executor to de- 
liver the ſame to be cancelled. The legatec 
died in the lifetime of the teſtatrix. 
The plaintiff his repreſentative ought to 
have the benefit of this diſcharge of the 
debt, and lord Hardwicke ordered the bond 


| 


er to be delivered up to be cancelled” 580 
b Where there is a general power given or re- 


ſerved to a perſon for ſuch uſes, &c. as he 


eſtate; and gives him ſuch a dominion over 


0 i, as will ſubject it to his debt 636 
">" what pꝛiozity debts are to 
be paid by an-erecuto2 oz ad- 
e Minifiratoz, See alſo under 
* ütle AUets. „„ 

e executor ought to pay that creditor firſt 
a who yles the firſt diligence; ſo in an action 
1g! & law, he who obtains the firſt judgment 


You, III. 


ſtall appoint, this makes it his abſolute. 


all be preferred; other wiſe as to legatees; 


for as there is no priority in Jegacies, an ' 


executor ſhall pay them pari paſſu Page 208 


Bond creditors are conſidered here as having | 


a2 priority to ſimple contracts, becauſe they 
have a priotity at common law ; for this 
court govern themſelves by rules eſtabliſhed 
in that forum to whom the juriſdiction 
properly belongs | 333 
Where a teſtator has created © particular truſt 
cout of particular lands for the payment of 
debts, and ſubje& to the truſt deviſed it 
over, the deviſees can take no benefit till 


aſter the whole burden is diſcharged upon 


6 556 
Decree, See titles Notice, Mo⸗ 
nep, Tithes: | 


The fame defendants who made default in 
another cauſe, make default again at the 
hearing of a ſupplemental one, where the 


bill is brought by new aſſignees in a com- 
miſſion of l choſen ſince the de- 


cree in the firſt cauſe; the prayer of this 
bill praying only that theſe defendants 
might ſhew cauſe, and not that they might 
ſhew cauſe, why the former decree ſhould 
not be made abſolute; which it ought to 
have done. The court only ordered that 
the plaintiffs be at liberty to ſerve the de- 


fendants with a ſubpœna to ſhew cauſe 


againſt the former decree” 218 
Aſter a writ of execution of a decree; and an 
attachment ſerved on the deſendant, the 
plaintiff may have an injunction to the de- 
fendant to deliver poſſeſſion, and next a 
writ of aſſiſtance to the ſheriff, command- 
ng him to be aiding in putting the plain- 
tiff in poſſeſſion 275 
All the-court does, 1s in conſequence of an 
antecedent right, and there is no occaſion 
for a decree, except there is an incapacity 
of the perſon, as in the caſe of a feme co- 
vert | es 448 
Where a perſon attends a cauſe to which he is 
a defendant, and had notice of the decree 
by being preſent when it was pronounced, 
if he does any act in contravention to it, 
he is guilty of a contempt, and liable to be 
committed to the Fleet 0 6 
In decrees againſt a mortgagee on a bill for 
redemption, or againſt an executor to ac- 
count, it is che courſe of the court to di- 
rect it without future words; and yet if the 
perſon decteed to account receive any thing 
ſubſequent to the decree, it is inquirable 
before the maſter, and they muſt bring 
ſuch ſums to account : 582 
A decree muſt be inrolled, before you can 
plead it in bar to a ſecond ſuit for the ſame 
matter SN 5 80 
After a decree in a cauſe, a new original bill 
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Deeds. See titles Wows, Deeds 


| Though you may give evidence of a de ed at 
law, that is loſt, you cannot of a bond, | 


tönt, Plea, Anſwer, De- 
- nefs, Bill of Revivo!, 


Where a cauſe ſtands for want of making 


| eannotbebrought between the ſame parties | 
and for the ſame matters Page 80g 


loſt oz concealed, Statute ot 
Inrounent. e 
Such a conſtruction ought to be made of 


deeds, ut res mag's valeat quam pereat 136 |, 


A perſon may as well make a diſpoſition by 
' deed, to take place after her death as by 


will; and ſuch a deed has been decreed to | 
be good in ſeveral inſtances, as againſt per- 
fons ſtanding in repreſentation to the donor, 


- otherwiſe as againſt creditors | 340 
With reſpect to antient grants and deeds, there 
is no better wav of conſtruing them, than 
by ufage, and contemporanea expoſitio is 


the beſt rule to go bj 577 


Deeds loſt oz toncealed. 


for you muſt make a profert of it 214 
tpefendant. See titles Evi- 
dente, Ne exeat regno, Par 
ties, Rule, Demurrer, Ac: 


tree, Examination of Wit: 


ſome defcndants parties; you eannot pro- 

ceed againſt any other, unleſs the plaintiff 

will ſubmit to diſmiſs his bill, as to thoſe 

deferdants who are improperly brought 
0 


before the court 400 


If a defendant diſclaims generally, and the 


[ 
plaintiff replies to her anſwer, and ſerves 
ber with a ſubpœna to rejoin, ſhe is in- 


- titled to have colts againſt him for the vex- 
ation | FED | 582 


Demurrer, See titles Parlia⸗ 
liament, Pzoceſs, Pꝛelenta⸗ 

tion to a Church, Toll. 

The court cannot let a demurrer ſtand for an 
anſwer 5 


an order to plead, anſwer or demur, but 


not to dem ur alone; and demurred to the 
bill as containing different matters and in- 


conſiſtent, and anſwered nothing morethan 
the charge of combination and confederacy 
only; the court inclined to think it was not 
anſwering puſuant the order 726 


tains ſeveral matters not relating one to the 


4h of the principal Matters, 


| 


| 


4 


| 530 
Where one out of ſeveral defendants obtained | 


{| 


| Dower. 


| forher livelihood, and maintenance, kn 
been determined to be a bar of dower 
{ Where a widow claims dower merely up 


Where a man demurs, for that the bill con- alegal title, but cannot aſcertain the lat 


nation and confederacy, he over . 
demurrer 2 8 L 


| Depoſitions 02 Examinations. 
See titles Evidence, Witneſs, 5 
Standal and Jmpertinence, W- 
Evidence in the croſs cauſe, concernin W - 
matters in iſſue in the original cauſe no aj. . 
lowed to be read, after a decree in that Wl |; 
cauſe, otherwiſe as to the depoſitions in [ 

' _ the crols cauſe, not relating to the mater, Wl -* 
540 | E in iſſue in the original 7 FE 
Where neither party examines witneſſes in tha a 

| . original caufe, the depofitions of witneſſes m 
examined to the fame matters put in iſue Wi '1 
by that cauſe, may be read at the hearing WW ? 


of the croſs cauſe 502 
he court will not make an order upon a maſ. 
ter to admit depoſitions, taken in a former 
cauſe between the ſame parties to be read, 
as itis putting parties to an unneceſſary ex- 
pence; the proper courſe being to take ex. 
ceptions 524 


Dilleiin. See titles Fine, Si 


A wrong-doer to gain a poſſeſſion by dil. 
feizin muſt not ſlep on the land, and then 
leave the rightful owner in poſfeffion, 
which though ſufficient to give a ſeizin ona 
feoffment, is not fo to levy a fine 330 


Drviſe fo2 payment of debts, 
See truſt Bo railitig Potions 
and payment of debts. 


Donatio Tauſa Moztis. 
8. B. Who had a bond for 100l. from ont 
Spackman, delivers it to A. ſaying, incaſe 


"ED 2 n 8 


= 2.8 = =. 27> 2. 2 eck «| 2 8 


J die it is yours, and then you will t 

ſomething: this is a ſufficient donatio cui . 

mortis to pals the equitable interelt of ti 
bound on the inteſtate's death vt n 


See titles Parol Ed 
dente, Weſne Pꝛolits, Mer 
A general proviſion for a wife is not a hüt 


wer, unleſs expreſſed to be ſo; but dhe 
words in a bond to ſecure a ſum of ment 


_ . this court will aſſiſt her to find them 0 


other, if he does more than deny combi: | 


and if her title to it is ctabliſhed; wig 


Ly 


| „ 
Wſhough the buſband by his will gives his 
vile the very eſtate in remainder, from | 


A Table of the principal Matters. 


the profits not from the time of the de | 


my only, but from the time her title ac- 


.accrued Page 130 
2 dowreſs, comes here to have à term re- 
moved, which is a ſatisfied one, this court 
vill decree her an account of the rents and 


nrofits from the time her title accrued; but 


Icke term had been out of the way, and 


ſhe had no need to come here, it would 


have been otherwiſe = 131 
4 wife having the truſt in a term in her, 


joining with her huſband in a common re- 


covery, ſhe comes in by voucher, ia pri- 


vity of all her eſtate legal and equitable, { 
= is therefore barred of any claim to. it 


afterwards 


'which ſhe demands the dower; yet on all 


!the circumſtances of her caſe ſhe 1s intitled 
io her dower out of it notwithſtanding 436 


x 


\MBLEMENTS ſhall go to the exe- || 


4 eutor, and not to the remainder-man ; 


be public being intereſted in the produce 
df corn and other grain 16 | 


Fitry. See titles Common 
Keeovery, Contingent Ke⸗ 
mainder. | 

{ right of entry always ſuppoſes an eſtate; 
for a right of entry is nothing without a 
Atht to hold and receive the profits; and 
Lan eſtate be granted to a man, reſerving 
rent, and in default of payment, a right of 


citry be granted to a ſtranger, it is void 139 


1 entry differs from a power; for it 
vill go to exccutors and admininiſtrators 
322 


flates. See title Truſtees 


to preſerve Contingent Re: | 


mainders, Real Eſtates, Li- 
mitation of Eſtates. 


klates in Fee⸗Tail. See titles 
father and Son, Exposition 
of Wows, Truſtees to p2e- 
lerve Contingent Remain- 


ders, Common erz, 


Honey, Limitation 6 


Estates, Implitation, In⸗ | 


tention, 
[tenant in tail confeſs a judgment, &c. and 


p 


uſter a recovery to any collateral purpoſe, | 


that recovery ſhall enure to make good all 
his precedent incumbrances Pzge 378 
Though a conuſee of a judgment has neither 
| © the legal eftate, nor a legal lien; yet a 
| common recovery will let in this judg- 
ment | | 876 
A common recovery will let in a charge un- 
der marriage articles, and whether it is a 
legal or equitable eſtate, it makes no dif- 
ference | 377 
A remainder- man in tail, or a reverſioner in 
fee, may come into this court to have the 
title deeds ſecured for their benefit, though 
an eſtate for life is ſtanding out; and the 
Plaintiffs in this caſe may equally come 
hereto pray a ſale of the eſtate 382 
A. deviſes to a man and his heirs, and after- 
Wards ſays, if he ſhall die without heirsof 
his body, this controuls it to an cſtate-tail 


| Byfield's caſe in queen Elizabeth's time, the 
only one where the word ſon has been con- 
ſtrued to give an eſtate · tail in the firſt taker 


FE 787 
Byfield's.caſe is not to be found in Cro. Elz, 


or any of the cotemporary reports, and 
cherefore cannot be allowed to be an au- 
thority: the deviſe in the preſent caſe being 
to L. H. for life and no longer, cannot by 
any implication whatſoever be conſtrued 
do be an eſtate-tail in him 737 
Sir Joſeph Jekyl, in a cauſe between the Wi- 
dow of the teſtator and W. R. the heir at 
law, declared, that L. R. was intitled only 
to an eſtate for life, with remainder to the 
eideſt fon, and but one ſon for his life, and 


that the remainder will go over to W. R. 
the heir at law of the teſtator . 


Eſtates fo2 Life. See titles Fa⸗ 
ther and Son, Eſtates in 
Fee-Tail, Waſte, Expoſition 
of Mozds, Truſtees to pꝛe⸗ 
ſerve Contingent Remain- 
ders, Moztgäge, Freehold, 

Intereſt, Injunction. 


| A. deviſes to fir J. B. her heir Clifton lands, 


he paying all the debts and legacies charged 
on thoſe lands, and after his deceaſe to a 
nephew. Sir J. B. as tenant for life, is 
obliged to keep down the intereſt, if the 
principal is not diſcharged; but if it is, he 
is to pay one third, and the reverſioner two 


G. tenant for ninety-nine years, if he ſo long 
live, without impeachment of waſte, ex, 


preſerve, &c. remainder to his firſt, &c. 
ſons in tail male, remainder to fir J. C. 


in fee _— T&8 
; 5H 2 G. betore 


— 


thirds ©  * We 


cept voluntary, remainder to truſtees to | 


— 


Ar gt af pe rea. 
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G. before a ſon born, and fir J. C. agreed to 
cut down timber upon the eſtate, and that 
. fir J. C. ſhould not take advantage of its. 
being waſte, and the money arzling fram 
it to be divided between them Page 732 
Timber cut to the amount of 20001. G's ſon 


born ten years after attained twenty-one, 


and ſuffered a recovery of the eſtate to 
himſelf and his heirs 752 
The ſon intitled to recover ſatis faction, for ſo 
much value of his inheritance, as the late 
ſir J. C. received under the agreement, 
and his executors admitting aſſets, 10001. 
with intereſt at 4l. per cent, to be com- 


puted ſrom the filing of the bill, directed 
to be paid to the plaintiff, the ſon of G. 


If the limitation of a perſonal chattel be al \ 


by the executors of fir ]. ©. 3 762 


Eſtates fo? Vearg. See titles 


Tate. 


8. C. a prebendary, leaſed his prebendal eſtate 
to his daughter in Auguſt 1735, for twenty- 
one years, who executed a declaration of 

_ truſt, declaring her name was made uſe of, 
in truſt for the father for ſo many years as 


he ſhould live of the term, and then for 


uch perſon, as heſhould by deed orwill ap- 
point; on the 19th of Jan. 1935-6. S. C. 
made his will, and after ſome legacies de- 
viſed to the plaintiff his eldeſt ſon, The 
reſt of his goods, chattels, and eſtate, whe- 
ther real or perſonal, in poſſeſſion and re- 
__ verſion,” 4d; makes him executor, and by 
a ſubſequent clauſe, ſays, My mind and 
will is, that my eldeſt fon ſhall have the 
_ diſpoſal of the leaſe made to my daughter 


Sarah, and receive to himſelf all the profits 


and advantages ariſing from it.“ And by 
another clauſe in 1739, S. C. taking notice, 
he had made the plaintiff executor, ſays, 
& Tf he ſhould be proſecuted by the go- 
vernment, whereby he might incur a for- 


feiture, he then makes Samuel another ſon, 


and Sarah his daughter executors, and 


| In looking into the caſe of Forth v. Chap. 


of the real was overlooked by the regiſter 


* 


will be liable to debts by ſpecialty 4 ... 
tribute in a courſe of admit ® 
cording to the grols value Page 65 
Where a man takes an eſtate as an — | 
it is aſſets; for as an exccutor of 3 tia 
he can take nothing without being { 8 
As before the ſtatute of frauds, &c, granting | 
an eſtate pur auter vie to A. his executors 
&c. would have made it aſſets, deviſing , 


to them, makes it equally ſo 407 


Limitation of Term in 
| Bears, See titles Mone 
Poztions, Limitation g 
A 


fined within a life or lives in being, or 
within ten months after, or the birth of 2 
child; or in cafe of his death before twenty, 
one, or if limited on a contingency to a 
perſon who never takes, it is good 98 


man, 2 P. Wms. 663. the reporter ſeemz 
miſtaken in his ſecond note; for though he 
ſays, the limitation over was reſtrained to 
the leaſchold, it appears the freehold toq 
was deviſed, and probably the limitation 


A general limitation may be turned 5 
particular contingent limitation, by ſubſe. 
quent words 5 288 
Evidence, and Parol Evi⸗ 
dence. See titles Depoſitions, 
_ UWittneſs, Fraud, Ademy: 
tion, Executoz, Deeds lol 


and concealed, Dath,Tithes, 


B. by his will, gives all his real and perſonal 
eſtate equally among his children; and, at 
the concluſion of it, directs his executor to 
lay out a ſum not exceeding Zool. in 


- gives them what he had given to his eldeſt | putting aut the defendant bis lon, p- 1 
fon. — The leaſe deviſed was ſurrendered prentice ———- 
in 1736, and ſeveral” new leaſes made, B. in his lifetime lays out 200l. in puis 
and the ſubſiſting one now in queſtion, out the defendant clerk to a perſon in tie 
dated September the 24th, 1739, made to Navy-office, and dies without revokigg 
Sarah, who the ſame day executed a de- his will. Evidence allowed to be read 0 
Elaration of truſt as uſual. * Lord Hard-] the teſiator's declarations, that this ade 
| wicke was of opinion, the will in this caſe vancement ſhould be an ademption of the 
was ſufficient to paſs, _ RY * legacy | ; ow” | 
the leaſes then in being, but alſo the be- 4 5 1 3 N 
nefit of the ſubſequent renewals to the Examination of. Witnelles 
plaintiff” © 174 | See title Pepoſitions, Intte⸗ 
The word advantages, ſufficient to take in rogato2 ies 'Commiſſion. 
all the benefits belonging to the truſt, not | - 7 wage” 
the profits only, but the renewals, which At law you may, in an action 8 rp 
are conſequential 5 17 examine a defendant in favour of an 1 f 
| | defendant, where he is not intereſted int 
Eſtates pur auter vie. erent ofthe cauſe, but thre be cu 
An eſtate pur auter vie, though it is deviſed, examined for the plaintiff | 


defendant for the plaintiff likewiſe Page 
8 491 
If the defendant may, by poſſibility only, be | 


liable to coſts, this is always a reaſon for 


| ſe himſelf 402 
x. will ſo act, as to make himſelf a 
roper party to the cauſe, and liable prima 


ö 


prevail againſt the depoſition being read as 
evidence | 5 02 
The aſſignees under a commiſſion of bank- 
ruptcy, brought a bill to ſet aſide an aſſign- 
ment of an annuity from the bankrupt to | 
M. as deing made for no conſideration, 
and as an evidence of the fraud, offered to 
read the examination of M's attorney taken | 
before the commiſſioners; the court would 


in chief in the cauſe X 415 
M. having by his anſwer ſet up a different 
right to the annuity, than what he had done 
in his examination before the commiſſion- 
ers, the court allowed the latter to be read, 
to ſhew the certainty ; 415 
Though at law you can examine only to the 
general credit; yet otherwiſe in equity ; 
for as the witneſs there cannot be prepared 
to defend every particular action of his 
life, not knowing to what they intend to 
examine him; yet on an examination here, 
he may be able to an{wer any particular 
charge, as he has time enough to recollect 
it (42.9.5 TUB 
Ouzre, if there is any ſuch. diſtinction be- 
tween the examinations here, and at law, 
with regard to examinations to the credit 
of witneſſes, being told by an experienced 


practiſer, that they are general here as well 
as at law | 522 


Exteptiong. See' titles Anſwer, 
„ A 


in Michaelmas Term an anſwer comes in, 

and the plantiff does not take exceptions 
within eight days of Hilary Term after, yet 
on applying to the court, he is intitled to 
take exceptions, provided he does it within 


two terms, the term in which he moves in- 
cluſive 1 5 19 


Ex communication. | 
| This court cannot do any thing after the re- 
turn of the writ of excommunicato capi- 
Endo 18 out, for the King's Bench have the 
cognizance, for they can compel the ſheriff. 
to return it, and the application to quaſh 
it muſt be there 479 
If the writ had iſſued in the vacation, and 
not yet returnable, this court would have 


given relief, and diſcharged the perſon out | 
0 euſtody 155 380 


ſent at an agreement; yet the rule muſt | 


not admit it, unleſs he had been examined | 


A Table of the principal Matters. 
ys this court you may read the depoſition of | Execution. 


See. titles Pzomiſe 
ok Marriage, Judgment ar 
Law, Releaſe of Errozs. 


refuſing his evidence, becauſe he is ſwearing | A leaſchold eſtate is affected by an elegit, or 


fieri facias, from the time it is lodged in 
the ſheriff's hands; and if the debtor, ſub- 
ſequent to this, makes an aſſignment of it, 


the 3 creditor may proceed at law 
to ſell the term, and the vendee will be 


intitled to the poſſeſſion notwithſtanding 
ſuch aſſigument Page 739 


Execution of a Power. See 
title Power, 


Exetutor and Adminiſtratoz. 
See titles Effates pur auter 
- vie, Truſtees, Trover, We⸗ 
free, Emblements, Till, 
Funeral Erpences, Inten⸗ 
tion, Months, Treaſon, Df- 
viſion under Debts, in what 
Priozity they are to be paid, 
Baänkrupt, Purchaſe, Al⸗ 
lignee, Bull of Interplead⸗ 
er, Commilſary, Owinary, 
Next of Kin, Civil Law, 


On a bill brought againſt an executor for an 


account of aſſets; the evidence of a co- exe- 
cutor, which tended to increaſe the teſta- 
tor's eſtate, was not allowed, as it was 
{wearing for his own benefit 95 
A man may name one perſon executor, and 
on a particular contingency appoint another 


| 180 
Making a will and an executor, is held at 


law to be a diſpoſition of the whole per- 


ſonal eſtate 228 
The rule of this court has been, ever ſince 
the caſe of Foſter v. Munt, that where a 
man gives his executor a legacy, he is to 
be conſidered as a truſtee for the next of 


kin 228 


Whether a legacy be given to an executor for 


his care and pains, or generally, it equally 
excludes him from the whole 228 


Mr. Vernon ſaid to lord Macclesfield, who 
conſulted him on this point, that he ap- 
prehended it to be a principle as much 
fixed as that fee-ſimple land ſhould de- 
ſcend to the heir | 228 

Whoever takes from an executor, muſt do it 
with notice of a will; and if the doctrine 
was to prevail of notice to an aſſignee of an 
executor, it would bold in every will; 


and 
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and none would dare to purchaſe or take; 
an aſſignment from an executor Page 238 | 


The executar. had not a bare authority, but 
the interelt in the thing aſſigned ; for nei- 
ther reſidgary nor ſpeciic legatees have any 

. intereſt without the aſſent of the executors. 
| | 240 

Ualeſs fraud appears between the Pa. 

and the aſſignee, no inſtance of an aflign- 


ment made by him for a valuable conſi - 
. deration, being ſet alide by this court 240 


e power of an executor is not determined 


by the death of one, but the whale ſurvives | 


to the other, and he may aſſent to a legacy 


Where an iofolvent executor is getting in the 
aſſets before probate, the court will reſtrain 
him, and direR the money to be paid into 


the bank, till anſwer and further order 566 
An-exccutor may bring an action at law be 
' fore probate ; but he cannot declare till 


the will is actually proved 607 


Expoſition of Wows, See ti- 
tles Condition, Real Eſtate, 
Will, Heir, JCue, the Di: 
- viſion, Pevile under Tt: 
. tle Mill, Water-Wozks, 
— Wodds, Advowlon, Surplus 

and Reliduary Legatee, Beir⸗ 

riage, Metted Interest, Ke⸗ 


. bocation of a Will, Perſonal | 


| Eſtate, Boobs, Atts of Cz 
ltament, Eſtatesin Fee⸗Tall, 
Limitation of Eſtates. 


A teſtatrix ſays, I give to B. &c. all my 
goods, wearing apparel, of what nature 
and kind ſoever, except my gold watch, 
« All her wearing apparel and ornaments 
of her perſon, except her gold watch, 
paſſed to the deviſees ; and any houſehold 


goods and furniture, but no other part of 


her eſtate 61 


All my goods, it will paſs the reſidue 62 
The word gaads in common parlance, mean 


goods only, and not the whole perſonal } 


+ altate | 1 | 62 
All my goods, wearing apparel, not to, b 
_ _ confined to wearing apparel only, but con- 
ſuued the fame. as, and wearing apparel 
W. bequeaths his lands to his wife for life, 
and after her deceaſe to M. D. niece to his 
wiſe, and then ſays, Item, I give the uſe 


of zool. ſtock for her natural life, but after. 


ber deceaſe, I give the 500]. among my 
wife's brothers and fillers, ( The wife, 


and nat the nicce, 
ſtock for life” | : 
It is not neceſſary the word item in ; 1 
ſhould be conſtrued as independent of l, 
| preceding clauſe * 


Prin. 


4 


The wife was the perſon. the teſta tor was 
| . Cipally taking care of, and therefore ſhe; 
naturally meant by the word her 243 
: Though real and perſonal eſtates are joined? 
a deviſe; yet the. ſame words may be take 
in a different ſenſe, with regard to th, 
| £duiferent eltates, to ſupport the intention of 
the party 263 
| Kind or nature whatfocver, which at pre. 
ſent is in my power to diſpoſe os, give 
to my wife.” The queſtion was, whit in, 
tereſt paſſed to the wife, whether for life 
or in fee ? Lord Hardwicke, thinking it a 
zoint of ſome difficulty, directed a caſe to 
made for the opinion of the cout of 
King's Bench - 969 
A. U. by her will fays, I give to my nieces 
F. L. and A. F. each, one balf of the pro- 
duce of my bank ſtock, and to their iſfue, 
anc if eitber ſhall happen to die before the 
95 become due to her, and leave 10 
iſſue, the ſhare of her ſo. dying, ſhall go ta 
the ſurvivor. F. L. died before che ieſlatrir, 
leaving a ſon, who has brought his bill for 
2 motety of the produce of the bank ſtock. 
"The words leave no iſſue, confine it to F. 


death, and are relative to any child the le- 

gatee might have at her death, and there. 

fore a moiety of the produce of the bank 

Rock was decreed to the ſon of F. L. 396 

This was a contingent ñmitation to A. B. if 
F. L. died without rffue, and the whole 
did not veſt in the firſt taker, but according 
to the reſolution in Forth v. Chapman 
ought to be conſtrued, leaving no iſſue at 
the tame of the dcah 


ES Extent. See title King. 


In extents granted by a baron, he maiks the 
day of granting them, and they do not 
bind before that day; but where in a long 

| vacation the teſte is dated as of the laſt day 

of the precedent term, it ſhall preval 
againſt intermediate acts between the kang's 

debtor and other perſons 154 


Father and Son. See titles 
Poꝛtions, Children. 
A father limits a copyhold eſtate to a firſt fon 
in tail, aud to a {ccond, third, fourth and 
fifth ſon, and there 1s no ſurrender, the 
| ſecond ſon brings a bill to have it lupplicd; 
the court will decree it for the third, 
fourth and fiſth ſon, in the ſame order in 
which the father has left it 1 


— 


——_ 


E,'s leaving no iffue at the time of her | 


A Table of the principal Matlert. 


%%% docs not introduce a hardſhip, or 
nt ett children in diſtreſs, the court 
ways decree the proviſion made by a pa- 
bt as exrenfive as he 
intended it ; Page 292 
vr ght by the plaintiff for two 
" Jegacies of gol. left to himſelf and his ſiſter 
under their grandfather's will, and for the 


_ gi'wa 


gem for one child to 


i eXecutor to the plaintiff's father, inſilted 
on deing allowed 101. for putting out the 

wo. apprentice, and gol. for the main- 
' fenance and cloathing the ſiſter ; A father 
cannot apply a legacy left by a relation to a 
chilc in che maintenance of ſuch child, nor 
em he put him out apprentice with the 


W . money ariſing from the legagy — 
Here / father makes a will, and in . 4 


S Ji; GW roy © = =” 


y to his ſon, deſiring he will do an act 
for his ſiſter's benefit ; this amounts to an 


inteteſt made of them: the defendant, who | 


- Qering the particulars of his eſtate gives a 


care it takes of the intereſt of feme covers, 


Feoffment. See titles Fine, 
Common Recovery, Re⸗ 
voration. - 

A feoffment differs materially from a fine, 
for the feoffment is made openly upon the 
land, and the feoffee immediately put mto 
poſſeſſiou; but a fine has nothing public 
except the proclamations; end therefote 
by 4 H. 7. c. 24. nonclaim runs only from 
the proclamations, a feoffment can on! 
be of land, a fine may be of tithes aal 
other incorporeal inheritances 140 

A feoffment is the moſt antient and ſure 
way of conveyance, both as it is public, and 
therefore beſt proved, and alſo as it cltars 


obligation upon the fon as ſar as the value 
of the father's eftate extends 484 
Where a ſon tek ing beneficially by a father's 
will promiſes to make it good, this may be 
' 4 falaable conſideration for a bond, and 


7 r wo & - * 0 


> ww 


A ptomiſe under age, may be a conſideration 


titles Cffates, Injunction. 


feme Covert. See title Baron 
Where a perſonal eſtate is given to the ſepa- 
rate uſe of & feme covert, ſthe is conſidered 
23a ſeme fole, and may diſpoſe of it and 


leventeen 


deceaſe take away the wife's entry, for no 
nahes can be imputed to her, as after 


i 


ſending her coverture to difpoſe of all bis 
real eſtate, and if he had intended to ex- 
_ Ende the diſability of infancy, he would 
equally have taken care to exprels it, and 


would not be fraudulent — 4184 
ti 
ca promile when of age 484 


Rang and Fee-taſl. See 


all the aceruer, as ſhe is beyond the age of | 


ſeparate examination of a feme covert 


on a fine is good, becadſe when delivered | int See title | 
from her huſband her judgment is free | F ime, s Common 


7124 


all diſſeiſins, &c. which cannot be done 
even by fine and recovery 141 
If a feoffment with livery be made, it is a 
erfferſin, and a ſme levied afterwards when 


A feoffmem in fee executed after a will, is a 
revocation, even if there was no livery; 
idem as to a bargain and ſale thovgh not 
enrolled | | 803 

Fictions and Relations. 

The law allows of fictions and relations to 
ſupport right, but never to work a wrong 

7 | 340 

If a perſon Who has a right is kept out by 

terror, a claim is ſufficient 340 


vent Debtors, Execution. 


Kecovery, Truſtees for pre⸗ 


A. dying ſeiſed ſhall not after the huſpand's 


coverture ſhe could not enter without her 


huſband 3 | 712 | A fine by huſband and wife of her lands to 2 
The power is to ſuffer his daughter notwith- | | 


0 marriage, had no other proviſion than only 
be a covenant from the huſband, that he 
F would conſider himſelf as a freeman of | 
, London: on her father's death ſhe became 


expreſſio unius eſt excluſio alterivs 714 


A woman who had 10001. in articles before 


intitled to 4 5ool. more, and applies for a 
belther proviſion, The court, from the 


klerving contingent Remajn- 
ders, Feofiment, Polſefſion, 
Truft, Feme Covert, 


: 


— 


urchaſer, but the uſes declared by the 
——— only, no other deed being ſhewn. 
declaring different ufes, and the uſes de- 
clared not varying from what the wife 
intended, it ſhall bind her notwithſtanding 


1 


* 


him to levy a fine, that is, an eſtate of 
freehold 5 otherwiſe a fine has no effect 
whatſoever with reſpeſt to a ſtranger, and 


141 
| Where 


the five years is run out is a bar 562 


Fieri Fatiag. See titles Inlol⸗ 


| 205 . 
A fine is not a feofiment upon record, unleis 
the party has ſuch an eſtate as will intitle 


bars none but the party claiming under it 


A Table of the principal Matter. 


Where the parties had no ſeizin to warrant 
the line, the courts of law will not preſume 
or ſtrain a point to work a wrong Page 339 


Where a feme covert has an intereſt in real 


eſtate, no conlent of a remainder-man can 
bar the entail unleſs there had been a fine, 


nor can this court carry ſuch agreement | 


into execution as to.a legal eſtate 449 
The court under the ſtatute of 7 Ann. may 
order an infant, the heir of a mortgagee in 


fee, aud who is likewiſe a feme covert, to 


levy a fine. under the general words, that 


perſons under age ſhall convey and aſfure | 


An affidavit of ſervice on the huſband is not 
ſufficient, he muſt conſent þy counſel to 
the prayer of the petition 479 
Sir W. D. by his will deviſed all his 
eſtates, purchaſed or to be purchaſed, to 
M. D. his daughter for life with remain - 
der to truſtees to preſerve, &c. remainder 
to the firſt ſon in tail male; and to the 
ſecond, &c. in tail general, and in default 
dot ſuch iſſue, remainder to the daughters, 
rc. and if M. D. died without iſſue, re- 


remainders over; M. D. after twenty - one 


in fee of the lands purchaſed, expectant on 


coneeſſit to the uſes of the deed, and re- 
cites the limitations under the will in the 
order mentioned, then with a proviſo that 
the uſes declared by the deed ſhall not take 


will. A fine levied accordingly ; it was 
inſiſted M. D. had by the fine forfeited 


was only a fine of the reverſion; as the 
dced expreſsly recites all the intervening 


uſes after all theſe. 728 
I M. D. had levicd a fine fur conceſſit of 
ber eſtate for life; yet as it is a truſt eſtate, 
and there are limitations to truſtees to 


a forfeiture of her eſtate for life, becauſe 
it cannot affect the ſubſequent remainders, 
zs there are truſtees to preſerve them 729 
The proviſo that the limitations in the deed, 
ſhould not diſturb Mrs. Tracy's eſtate for 


there had been no ſuch proviſo, the uſes 
of the deed would not have controuled 
Mrs, Tracy's eſtate for life under the will 
| PS OE: 
Where a fine ſur conceſſit is levied by a tenant 
for life reverſioner in fce expectant on ſe- 


preſerve, &c. the fine would have worked 


— 


mainder to Sir H. N. in tail, with ſeveral 


marries, and ſubſequent to it executes a , 
deed, by which ſhe conveys the reverſion 


the ſeveral remainders under the will to G.. 
B. and his heirs, in truſt for for ſeveral | 
uſes, and covenants to levy a fine ſur | 


IS 


place till after all the limitations under the 


her eſtate for life; but the court held it 


'" eſtates for life under the will, and limits 


life, under the will is ex abundanti ; for if 


veral limitationſſin a deed or will, a court | 


ot equity, will never conſtrue fuch ; 4 
to work a wrong. | = 19 


Forkeiture. See title Reftrajje 
on Marriage, a ſubdiviſon 
under title Marriage, Cond⸗ 
dition, Common Reeovery 
ne. I} 

Many caſes where an a& may be void 3panf 


another, and yet is a forfeiture t ä 

ſon; as a leaſe for inſtance wake 
copyhold tenant, is certainly void 3 + 
the Lord, and yet is a forfciture as to him. 
felf | | ut 


Fraud. See titles Heir, an 
- Anceſtor, Harri Fg 
ment under Hand, Attorney 
and Solicitoz, Baron any 
Feme, Bonds, Catching 
Bargain under title Heir, 
Colluſton, Covin, Conteal⸗ 
ment, Deeds z Executors, 
Impoſition, Account, Chari: 
_ table 1 zation, Mill, 
Father and Son, Specific 


erkozmante, Uoluntary 
onveyance. 


Where there is no poſitive proof of fraud, 
circumſtances of ſuſpicion are not ſufficient 
for the court to ground a decree upon; all | 
| they can do in a matter of account, is 
to give the plaintiff leave to ſurcharge and 
falſify . | | 1 633 
The point of fraud and colluſion eſtabliſhes 
the authority of this court, often contrary 
to and heyond the rules of law 155 
In all caſes of fraud, the remedy does not 
die with the perſon; but the ſame relief 
_ ſhall be had againſt his executor 7} 


Frauds and Perjuries, % 


Free Bench. See title Dower, 
Freehold, Things ſixed thert⸗ 
to. See title Court of Chats 


The old caſes go a great way upon the at- 
nexation to the freehold ; but courts 9 
late have relaxed this ſtrict conſtruction a 
law, to encourage tenants for life, todo 
what is advantageous to the eſtate dufic 


their terme 6 
and | To 


is not waſte 


marble chimney pieces 
and murble l Page 15 


5 have no right to retain coppers 
\ * veſſels againſt a tenant, as they 
; were laid for the convenience of trade 215 
| Wineral Expentes. See titles 


7 


ouch at la w, where a perſon dies inſolvent, 
his executor will be allowed no more for 
his funeral than is neceſſary ; yet if he is 
led into a greater expence on this account, 
by ſecing Jorge legacies left by the will, 
which induced him to think the eſt ate was 
ſolvent, this court will not adhere to the 
ale laid down at law, that he muſt not 
exceed TR x 5 4 | 119 
e orphagage ſhare, and not the legatory 
od was pay the charge of a —_ 
1 | . 7 


recutoz, Allets. 


er 
8 


le cuſtom of Kent, an infant may alien 


ptivate act of parliament had been made 
for that purpoſe | | 711 
E. ſeized of a gavelkind eſtate, by dred 
poll, in conſideration of natural love to his 
wiſe and children, did grant to his two 
daughters Margaret and Hannah, the rents 


during her life: and after her deceaſe to 
bis two daughters, to hold to them and 
their heirs equally to be divided betwixt 


nd em. Lord Hardwicke was of opinion, 
of that the words in the limitation to the 
ue boghters, created a tenancy in common; | 
ary whether the inſtrument be conſidered as a | 
55 deed or a will - 731 


ie caſe here, ſo near a teſtamentary one, 
u might have been proved as a will 735 

word grant, muſt be conſtrued as the 
words bequeath or deviſe in a will, for 
this is quaſi a teſtamentary act, and there- 
fore muſt be conſidered as a will 735 


mſtead of ſending it to be determined by 


b, a whole court, it may be directed to be 
d beud and argued before two judges at 


Gammar. See title Rule. 


bandchildzen. See titles 
tenante, Statute of Diftri- 
butions. 


 Gabelkind. [ 


lis eſtate, for cuſtom is dex loci, and being ' 
ſo, it Rands as ſtrong upon this, as if a | 


of his lands in L. equally to be divided | 
| detwixt them, paying gl. to the mother 


ben the eſtate in queſtion is of {mail value, | 


1 


Main: | 


„gives all the reſt and reſidue of his per- 


bonal eſtat 
Yor. 111 e to his grandſon, at twenty - one, 


| 5 


A Table of the principal Matters, 


\ temove walnſcot, fixed only by ſcrews, | 


and if he die before that age, then to F. 
whom he makes his executor ; Lord Hard- 
wicke held, the grandſon was not intitle 

do the intereſt ariſing from this reſidue, but 
muſt accumulate till he arrives at twentys 
one Page 58 
The court doubtful, how the intereſt wonld 
go if the Aren died before twenty-one, 
whether to his repreſentativeorto F. 59 
The reſidue being being given by a grand- 
father to a;grandſon, on a contingency of 
his atcaining twenty-one, and nothing ſaid 
of the application-of the produce, he is not 
intitled to be maintained out of it 59 
A grandfather does nat ſtand in loco parentis, 
and therefore is not obliged ro maintain 
grandchild; nor can he appoint a teltamen« 
tary guardian | 183 
A grandfather is not bound to provide for a 
randchild, eſpecially where a father is 
iving at the time of the will, and after the 
teſtator's death 508 
Where there is no ſurrender of a copyhold 
- eſtate by a grandfather to the uſe of his 
will, the court will not ſupply it againſt an 
heir, in favour of the grandchild 508 


Gtants. See titles Deeds, Gas 
cg velkind. 


Guardian. See titles Jnfants, - 
Maintenance, Court o 
Thancery, School. 


A father by will appoints his wife guardian 
of his eldeſt ſon till twenty-one, a petitition 
on the infant's behalf to confirm her guar- 
dian, and to be juſtified in what ſhe ſhould 
expend for his maintenance; Lord Hard- 
wicke ſaid, © No inſtance, where there is 
a teſtamentary guardian, of the court's con- 
farming it in this ſummary way, or ſending 
it to a maſter toaſcertain the allowance for 
the infant's maintenance; a billis neceſſary 
for this purpoſe.” 518 
The mother's appointment of a guardian to 
her ſon by will is void; the ſtatute con- 
fining the power of appointing a teſtamen- 
tary guardian to the father only gig. 
Where a guardian has been guilty of ill 
practiee in the proſecution of a ſuit, to 
obtain a verdict; though it was not the act 
of the infant herſelf, yet that male practice 
may be given in evidence. 544 
A guardian before he had paſſed his accounts, 
brought an action againſt an infant for 
board; the court continued the injunction 
that was prayed by the infant's bill till the 
hearing, and ſaid, in taking the account, 
the court would allow the guardian ar- 
cording to the maintenance allotted for the 
| s infant, 


| A Table of the principal Matters: 


infant, to which the jury would have: no 


.{ regard... ;- | I Page 618 
A guardian may be appointed, though no 
- , cauſe is depending | 813 


Heir and Anceſtor, See titles 


Covenant, Intention. 


Where a deviſee brings a bill merely in per- 


| This court rather leans'to an heir at 


The time incurred in the life of the anceſtor | 
ſhall run upon the iufant 346 


Heir at Law. See titles Conn: 
ſelloz, Waſte, Covenant, 
Allets, Real Eſtate, Deeds, 


An heir is not to be diſinherited unleſs by 


expreſs words, or a neceſſary implication ; 
and the rule holds equally where he is an 


heir of cuſtomary lands a | 
On a bill brought to eſtabliſh a will againſt 


an heir at law, the court, notwithſtanding 


he made default, ordered the proofs of it | 


to be read, and ſaid the will could not be 
_ otherwiſe well proved 


«9p . | 35 
A proviſo in a ſeitlement, that 1000]. ſhall | time by ſuch male perſon reſiding ther 


and _ be laid out by the truſtees in the 


purchaſeof lands. Lord Hardwicke faid, | 


where there is a power to lay out, money in 
land, but the original intention was, it 


ſhould be conſidered as money, if not veſted | 


in land, it ſhall not be conſidered as ſuch, 
9480 tothe beir 
Though. the words ſhall or may in acts of 
- parliament have been conſtrued abſolutely, 
yet, here they were 1nſerted only to leave 


the election to the truſſces, either to con- 


' tinue the 1000l. as it was in perſonal 
* ſecurities, or call it in, and lay it out in 
land | 212 


— 


petuam rei memoriam, and the heir at law 
only croſs-examines the witneſſes, he is 
- Intitled to his colts, but if to encounter 


the will, he ſhall not 


387 

As an heir has a right to be ſatisfied how he 
is diſinherited, though he has an iſſue 
directed to try it, and the will is eſtabliſhed, 
yet he ſhall have his coſts 387 
If the heir ſets up a diſability againſt the 


- perſon who made the will, and fails, he 


| + {hall not his colts x 388 
The court will give coſts againſt an heir in a 

caſe of ſpoliation, or ſecreting of a will 
| | 388 
law 


689 


| Lord Macclesfield: ſaid, it was a rule of the 
_ © court to give the turn of the ſcale in favour 
ar 689 | 


of the heir J 
When the heir at law, by his anſwer to a bil! 
. braught to eſtabliſh a will, admits it to be 
- duly executed, and to the purport as ſet 
forth, ſaying, at the cloſe of it, be is the 


x 


212 | 


heir at law of the teſtator, this i; not ff 
cient to intitle him to the inſpeclion » 
title deeds and writings belongin oY 
| eſtate | Jas "od 
The la 1 to an heir, and zig 
ing allowed to prevent his beine d 
red g n 


Matters controverted beter 
the Heir, Executoz and gy 
vilee. See titles Alletg nun 


ſhalled, and in what Die 
Debts are to be paid, 
Heir Looms, 
S. T. deviſed all his books, picture ; 
houſehold goods, to ſuch male perſonyhs 
he ſhould attain twenty-one, who ſhoil 
then be intitled to the truſt in poſſeſſion 
his real eſtates before deviſed, and, f 


then, directed they , ſhould be kept 
Dunton-Hall, and be uſed in the mes 


declaring it to be his will and defireth 
they might go in the nature of Heir Loon 
with his eſtate, and be uſed thirewith 
longas the laws of this realm would permi 
The pictures, books and houſehold good 
ought to go as Heir Looms, in as full 
manner as the law will allow; fort 
deviſe here is a diſpoſition only of the ul 
till ſome perſon who is intitled to t 
inberitance ſhould come into poſſeſſion b 
attaining twenty one | 34 


Hoſpital, See titles Charity 
The court will not examine into the reaſon 
| for an amotion of a penſioner from 1 


_ . hoſpital, with the ſame nicety as if th 
frechold of the perſon was in queſtion 16 


ÞHotchpot. see . Cuſtom a 
London, 


8 


Ideot. See titles Tunatlt 
Inquiſition of Tunacy. 
HERE an inquiſition found a perl 
an idiot, the court thinking 
hard caſe, gave leave to traverſe it ibs 
The power of the chancellor over idiots 
lunatics is by ſign manual of the Rich 
counterſigned by the two ſecrenna 
ſtate, impowering him to take care on 
in the tight of the crown, and to 7 
grants of their eſtate 


Implication. 
F words in the will of Sir W. D. if 97 


y implication, but to the 
her deceaſe, an eſtate by 
Page 784 


her an entail 
Ce living at 
wrchaſe © © 


Intonveniente. 


ments ab inconvenienti are always of 
yeighty but more particularly in a new 
c | | | 757 


umbrantes. See titles Se: 


See titles Common 


ant. 
Recovery, Guardian, Main- 
tance, Preſentation, Trul⸗ 


tres, Receiver, School, 
Court of Chancery, Court 


father and Son, Settle: 
mentbefoze Marriage, ill, 
Z 4 
child who has a legacy payable out of 
nd dies before the contingency happens, 
goes to the heir, a fortiori where it is 
ven to a ſtranger 5 115 
by bis will diretts his real eſtate to be 
Id after his wife's death, and the money 
riſing therefrom to be equally divided 
tween R. U. and five other perſons; 
he bill is brought by the widow for a 
ule: R. U. is an infam, and, as heir at 


L the eſtates. 4 Though the uſual prac- 
Ice is for the parol to demur till the 
Want comes of age, yet, it being for his 
erelt that it ſhould be ſold, and, as in 
in caſe, there was a truſt to be performed, 
nd the court can ſee to. a proper applica- 
Ion of the money,” „Lord Hardwicke 
kcreed a ſale, but declared at the ſame 
Inc, he did not mean by this direction, 
b break in upon the rule of the parol 
Puring | - 
fre an infant brings a bill for the land, 
kd to have an account for the meſne 
its, the court may ele& him to proceed 
law, and retain the bill for the meſne 
dhts | 130 
derer enters on the eſtate of an infant, 
mers as guardian or bailiff for the infant 


mother of A. never exhibited any in- 
tory of his father's perſonal eſtate, nor 


bv to the the teſtator, had the legal intereſt | 


130 | 


nugkter depart this life without iſſue of. | 
der body bog be her deceaſe, do not give | 


Weuritics, Moztgages, Eſtates 


if Wards, Marriage, Fine, | 


= My account before him, but repre- 


* 1 


. ſeveral releaſes, for theſe ſums. 
brought after an acquieſcence of five years, 
and after a mother's death, againſt her re- 


perſonal eſtate only 


A Table of the principal Matters: 


ſenting his ſhare of this amounted to 5401s. 


only, and of his grandmother's perional 


eſtate to 60l. only, prevailed on him ten 


days after he came of age to ſigu two 


A bill 


preſentatives, to ſet releaſes aſide as unduly. 
obtained by her, and for an account of 


his father and grandmother's eſtates, and 


to be paid bis full ſhare thereof. Lord 
Hard wicke ſaid, the procuring releaſes 
from a ſon immediately upon his 
coming of age is always a circumſtance to 
create a ſuſpicion of unfairneſs; but as 
there is no particular impoſition charged 
through means of the defendant, his lord- 
ſhip directed the maſter to take only an 


account of the perſonal eſtate of the 
plaintiff's father which the wife was poſs 


ſeſſed of at the time of her intermarriage 
with the defendant, and not fo far back 
as the death of her firſt huſband, and his 
lordſhip would not determine the queſtion 


as to the unfairneſs of the releaſe till the 


malter had taken the account of the father's 
Page 422 


Where an agremeent appears upon the face ot 


it to be prejudicial to an infant, it is void © 
but if for his advantage, then voidable 
only "A 50 610 


Where an infant is married to a gentleman of 


great eſtate, though the dower is a third, 
and ſhe has a jointure only of a tenth, yet, 


as the law has intruſted parents with te 


judgment of proviſion for infants, ſhe ſhall 
not ſet it aſide upon the inequality between 
the dower and the jointure big 


Unleſs a father or a guardian could contract 


for the infant, ſo as to bind money proper- 
ty, as as it is a perſonal] thing, the huſband 
would be immediately intitled to it on the 
marriage | 613 


Where a jointure is made after marriage, and 


the huſband dies, leaving his wife an in- 
fant, it ſhe, without doing any act to de- 
termine her election, marries a ſecond ' 
huſband, if he enters on the jointure eſtate, 


| that entry will bind them both during the 


An infant is bound b 


617 


coverture 


A guardianſhip of an infant, notwithſlanding 


he marries, does not determine till his age 
of twenty-one Bt” An 625 
a decree in a caule”. 
where he is plaintiff, as much as 4 perſon ' 
of full age 


62 
An infant, after being of 'age, 1s not as 


maintenance, &c. 


by a ne bill to diſpute any thing that was * 


done during his minority in regard to 
FV 


The rule at law is, that an infant is as much 


4 
: 


if of full age 


bound by a judgment in his owa op as. 
— | k 
312 125 3 6 


A Fable of the principal Matters. 


An infant may execute a power where he is a 
mere inſtrument only Page 710 
The ſtrong ground the law goes on in regard 
to an Infant's preſenting to a church 1s, 


there can be no inconvenience, becauſe the | 
biſnop is to judge of the qualification of 
7101 


the clerk preſented 
The reaſon why the law allows:2 fine and re- 
covery ſuffered by an infant to be good is, 
that it ſuppoles de was of full age, and 
will not-preſume a judge will take a fine 
upon any other terms, anda deed to lead 
the uſes being part of the fine ſhall likewiſe 
ſtand "vs | 711 
There is an abſolute diſability in an infant to 
diſpoſe of his inheritance 772 
It has never been beld an infant could exer- 
ciſe ſuch a power over real eftate, and the 
applying for private acts of parliament 


- " 


-ſhew the ſenſe of mankind in this reſpe& | 


. | 3 
Where an inſtrument is void as to the real 
eſtate, an infant is not compelled to make 
an election whether ſne will take by or 
againſt the will; for, as to the lands, it is 
properly no will at all 715 


8 


_ riſhioners, 
The word inhabitants takes in 228 
though not rated, and alſo ſuch who have 
gained a ſettlement, and ſo become inhabi- 
tants, though not houſckeepers 577 


Injunglon, See titles Waſte, | 


 Trelpals, P21zes, 


It is no excuſe for proceeding at law after an 
injunction is granted, that it was not 


ſealed ; for where a defendant or his at- 


torney have been preſent on an order for 


an injunction, and they have proceeded at 
law before it has been ſcaled, the court has 
conſidered it as a, contempt, and com- 
mitted the perſons for it 3567 
A, plaintiff, Where the injunction has been 
diſſolved upon the merits, or ſor want of 
ſhewing cauſe, cannot by amending his 
bill, and the defendant's obtaining a de 
mus to take his anſwer to it, move for an 
injunction, but, on the. anſwer's coming 
in he may move for an injuoftion on the 
merits _ 
The court will 
of a ground landlord to ſtay waſte in an 
under leſſee, who. holds by;leaſe from the 
original leſſee rs | 723 
A remainder-man in fee may have an injunc- 
tion to ſtay waſte in tfẽe firſt tenant for life, 
notwithianding: an intermediate eſtate for 
ife 723 
If a mortgagee cuts down timber, and does 
got apply the money ariftng from the ſale 


i | 


di- 


rant an injunction at the ſuit 


ö 
| 
| 
' 
| 


| 
| 


| 


able ones, will not create a nyiſ 


. 


in ſinking the intereſt and 
mortgagor may have an iy 
8 6 6 ] Page 12 
». where the mortgagor commits. wj 
court will grant the morthapee mo 
tion; for they will not ſuffer the g. 


| 741 : e mo 
gor to prejudice the incumbrance 1 


A bill in this court to reſtrain nuiſances , 
"tends to ſuch only ac arenviſnees & 
and the ſears of mankind, though rei 


ance , 


Jnquilition of Lunacy, $M 
titles Lunatic, Inſanin 
Pꝛerogative, Jdivt, © 

That W. B. was incapable of governine ki 

ſelf and his IONS is Nd. pe = 
return to a commiſſion of lunxcy 15 

The uniform return in inquiſitions of lum 
except in a few inſtances, is, lunaticus, 10 
compos mentis, ar inſanæ mentis, or, ſnd 
the proceedings have been in Englih 
unſound mind, which amounts to 

ſame thing | l 

It might be uſeful in ſome caſes, if 2 cu 

could be ſet over weak perſons, azint 
civil law HE of a 

Courts of lau underſtand what is meat} 
non campos, or inſane, as they are of 
determinate ſignification 1 

Non compos mentis is a technical term, ar 
is now. legitimated under ſeveral 20 

on „ I 
ter Barneſley had been found #lunaticy 

der two inquilitions, the court would. 

allow him to traverſe the-ſecond uf 


Jaſanity. See titles Tunit 
"Inquiſition: ok Lunary, 


Inlolvent Debto2s, See ii 
Ellates in Fee Tail, 
D. being indebted to C. by bond in 200 
the plaintiff, the adminiſtratrix of ( 
brought an action againſt D. who pleat 
the act for relief of inlolvent debtors, 
that he was duly diſcharged; the pau 
took judgment for the 2601, and g|.( 
mages: W. M. by will gave D. 1000 
be paid to him by his exccutor in a molt 
after the teſtator's death; the plaintifil 
out a fieri facias on bis judgment, 
lodged it with the ſheriff, and took 2 
rant to levy the debt out of the lp 
and brings his bill againſt the execulh 
W. M. to admit aſſets to ſatisfy ſo mn 
of the legacy as the plaintiff's debt am 
to, or account for the real and per 


Prineipaj i! 
unQion to dl 


5 3 * 8 A 3 


# Table of the principal Matters. 


" eftate of W. M. and pay the plaintiff her 
debt thereout. Lord Hardwicke was | 
of opinion, that the court ought to inter- 
poſe in this caſe, and that the plaintiff has 
urlued a. proper remedy, and what ſball. 
found due for principal, interelt- and 
coſts at law, and in equity, ought to be 
ſatisfied out of what is due to D. on ac- 
count of his legacy of 1000l. given him 
under the will of W. M. Page 252 
he ſtatute for relief of inſolvent debtors is | 
for the benefit of the creditors, and muſt | 
be ſo conſtrued, as to give them effefually | 
all the benefit intended them over future | 
effects | 356 | 
In all caſes of chattels in poſſeſſion, the firſt | 
ſuit has the firſt ſatisfaction 357 
If after the fieri ſacias the debtor had aſſigned | 
g 


a 4-4 


the legacy for a valuable conſideration, 
and without notice, it would have been 
good againſt the creditor 2 
The legacy is a charge on the lands; for the 
words ſubject to the exception of what 
vas given before amounts to the ſame as if | 


the teſtator had given his goods, lands and | 


chattels, ſubject to what was given before 


| . | 35 
5B. who was tenant in tail of the eſtate in 
-queſtion, lets a leaſe of it in 1741 to the 
Plaintiff his ſon, who was to enjoy it at the | 
rent o per ann. and covenanted to 
maintain his mother, and pay the land 
tax. The father being an inſolvent debtor 
vas cited in by one of his creditors to de- 
luer in a ſchedule: of his eſtate according 
to the form of 16 Geo. 2, and in October 
1743, he was diſcharged under this act. 
The bill is brought againſt the defendant. 
for an account of profits, and of timber 
felled. The plaintiffs intitled to ſuch ac- 
count from the time only of the father's 
_ Ciſcharge ; for they could have no right 
till their title to the eſtate accrued, which 
was not till October 1743 379 
Though the father, when cited in by the cre- 
ditor, did not claim this eſtate-tail, it 
_ "veſted equally in the aſſignee as if the 
father had done it; and if I had any doubt, 
would have ordered a caſe for the opinion 
of the judges 379 
Where an inſolvent perſon is ſeiſed of a re- 
mainder in tail, reverſion in fee to him- 
elf, with an eſtate for life in a ſtranger, 
he will be obliged to inſert this in his 
D 4380 
The intent of the act is to make the remedy 
to the creditor equal and co- extenſive; for 
the words are relative to all former deſcrip- 
tions under other acts | 381 
e inſolvent debtor ſtatutes are equally com- 
pulſory on the debtor with the ſtatutes 
which relate to bankrupts, ſor it would be 
Pernicious to make any difference between 
Freditors | | 


Jointure. 


requiring will confirm it 


381 | | 


Marriage. 
A jointreſs had her own part of a marriage 
ettlement in her cuſtody, and came to the 
poſſeſſion of the huſband's as his executor ; 
ordered to be produced-before the clerk in 
court, but ſhe would. not; upon motion' 
directed it to be delivered up, it being the 
very end of the bill! Page 302 
jointreſs is not obliged to bring in her join- 
ture deed into court, unleſs the party 


512 


Jntereſt of Money. See titles 


3 Annuity. 
Moztgage, Uſury, Gzand⸗ 
childzen, Statute of 


Judgments, Purchafe, Plan- 


A deviſe to five brothers and ſiſters (no rela- 
tions) of 1000]. apiece, to be paid to them 


at twenty-one if they attain that age, and 


not otherwiſe , and if any die before, the - 


legacy or legacies to be utterly void. The 
legatees brought a bill for intereſt on their 


legacies; being not intitled to the pay- 


ment of their legacies immediately, they 
ſhall not have intereſt. nor the principal 
particularly ſecured to them till they ſhall 
arrive at their ages of twenty-one 101 


Where legacies are charged upon perſonal 


eſtate, and intereſt directed to be paid, the 


court in this caſe always allows the legal 


intereſt J- 492 
Where legacies are charged on the real eſtate, 
the rule of the court is to give one-per 
cent, leſs than the legal intereſt, as it is a 
good ſecurity for the principal 40S 
Where legacies are given to a ſtranger either 


payable at twenty-one, or not till twenty 
one, they can have no intereſt in the mean 


time, but where given to children, in 
either of theſe caſcs they ſhall have intereſt 
immediately 538 
Though no more had been allowed for many” 
years than four per cent. for maintenance, 
yet in conſideration of mortgages being 


then at four and a half, and ſeveral at five 


per cent. the court ordered the children 
ſhould have four and a half per cent. 


See title Purchaſe, 


imi-- 
tations, Cſtates for Lite, 


intereſt on their ſhares of the 5000l. 43% 


Where a mortgage is at four and an half per 
cent. with a proviſo that if theamereſt be 
paid after each, half year before three 
quarters of a year become due, the mort- 
gagee will accept four per cent. if the 


mortgagor fails of 1 i | 
cannot de relieved 


the appointed time, 
im this court 


| 519 
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| Salvage muſt be deduted out of the money 


The court will not allow any thing on ac- 


tually inſured 


A Table of the principal Matters. 


Where a mortgage is made with a reſervation 
of fqur per cent. intereſt, and a proviſo 


that on non- payment thereof within a 
certain time after it is due the mortgagor | 
mall pay five; Lord Hardwicke faid, | 


this is but as a nomine pcenz, and relieva- 
ble in equity” : 
A maſter's report of what was due to a mort- 


gagee for principal, intereſt and coſts, was | 


confirmed nili, and by the regiſter's mi- 
nutes at a bares pope ſale in the ſame cauſe 
taken down order abſolute, but never en- 


tered, on the regiſter refuſing to do it; an | 


application for an order de novo 521 
A bill for the arrears of an annuity of gol. 


| ſecured by bend in the penalty of gool. | 
an account decreed of the arrears due ſince | 


the year 1741, and intereſt at 4 per cent. 
to be computed at the end of each half 
_—_ | 579 


As this was ziven by way of maintenance 


and a bond to ſecure the payment, the 
plaintiff is clearly intitled to intereſt, for 
the court have gone further in an annuity 
given for maintenance; and decreed in- 
tereſt, though it was only a bare ſimple 
grant of an annuity without any power of 
entring if in arrear 579 


_ Inſurance, 

The ſhip Succeſs being inſured from London 
to Carolina was taken by a Spaniſh priva- 
teer, andafterwards retaken by an Engliſh 
one, and carried to Bolton, where no per- 
ſon appearing to give ſecurity, ſhe was con- 
demned and ſold in the court of Admiralty 
there, and after the re-captors had their 

' moiety, the overplus remained with the 9fh- 
cers of that court. The defendant brought 


an action on the policy, and had a verdict; 
the 3 by his bill prays an injunction, | 


inſiſting the defendant ought to recover on 

| the policy no more than a moiety of the 
Jofs. © The court denied the injunction ;_ 
for as the defendant had offered to relin- 
quiſh the ſalvage, he was intuled to reco- 
ver the whole money inſured 195 
By 13 Geo. 2. the recaption of a ſhip is the 
reveſting of the owner's property 196 


When inſurances are intereſt or no intereſt, 
lord Hardwicke was doubtful whether the | 


196 


act can operate 


recovered by the policy, if come to the 
hands of the inſured 196 


count of inſurance, unleſs the life be ac- 
| 282 


Intention. See title Expoſition 


ok Wozds, Perpetulty, Re: | 


vocation. 


. 


Page 520 


A man can be no contractor with his heir o 
executor, for they derive under his will . 
permiſſion; and thereſore it is the intemien 
that governs the court, and turns the ba. 
lance . 

In the caſe of ſatisfaction, one rule is, that 

it depends on the intent of the party, and 
which way ſo ever the intent is, that wa 
it muſt be taken 226 

Where the general intent is to make a ſtrict 

ſettlement, though ſome one limitatio 

may ſeem contingent, yet the general intent 
ſhall prevail 781 

Where the intention of a teſtator in creatin 

an eſtate-tail is not plain, but very doubt. 

ful, judges will lay hold of any circum. 

ſtance rather than put it in the power of 2 

An on a remote contingency to bar all 

fubſequent remainders | 797 


l—c 


amination of Mitnelles. 


Notice muſt be given before you can move 
to add new interrogatories for the exami- 
nation of a defendant, on the examinations 
before put in being reported inſufficien, 
Such an order. obtained on a motion of 


5 5 $14 
Jointenants. 
nants in Common. 


This court leans againſt jointenancy, as it is 
an inconvenient eſtate; and fo do courts 


of law now, though they favoured them 
formerly 25 N 524 
Where the words of a will are ſo inconſiſtent 
as that they cannot be reconciled, the court 
muſt reject thoſe words that are leaſt con- 
ſtent with the intention of the teſtator 


„ ; 
The ſame words in the ſame will, though 2 
a different ciauſe, ought to have the ſame 
ſenſe ; and as the teſtator intended ſurvi- 
vor ſhip among his children in the perſonal, 
he mult mean it alſo in the real eſtate 526 


. Freland, See title Plea, 


Though an action has been brought in Ire» 
land on a bond, and ſued to judgment 
there, you cannot plead to it an action 

here | 1 


Mozds. 


By articles on the warriogs of J. M. with M. 
B. in conſideration of a portion of 200l. 
J. M. covenants to convey his lands to 
truſtees in truſt for J. M. during his life, 
and then to M. B. during her life, then to 


| 


f + 


the iſſue of this match, in ſuch ſort, man- 


ner 


cond be rp of lhe title Ex: 


courſe is irregular, and will be diſcharged. 


See title Te: 


Jfſue, See titles Expoſition of 


\ | 


- 
- 
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ger and form, and'ſabje-to ſuch charges 
for younger children as J. M. ſhall here- 
after, by deed or will, order, bequeath 
and appoint. In 1722, J. M. by fettle- 
ment, ſettled the eftate to himſelf for life, 

- roihe wife for life, to truſtees to preſerve, 
Kc. then to truſtees. for a term of years; 
then to the firſt and every other ſon in tail; 
the term to raiſe Gool. to pay his debts, 
"among the children of the marriage,. in 
ſuch proportions as J. M. [ſhould by deed 
or will appoint. In 1728 J. M. ſuiteed 
a recovery, and by that ſetiled the eſtate 

do himſelf for life, with like remainders, 
as in the firſt ſettlement, with remainder 
to truſtees for five hundred years ; the truſt 
of which term was declared to be for 
younger children, and therein was a 
power for J. M. to ſetile a rent. charge of 
Lol. per ann. on any wife he might here- 
aſter marry : the May following he mar- 
ried; the ſecond wife had no notice either 

- of the articles or - ſettlement in 1722, 
and the very ſame eſtate is by a ſettlement 
limited to her, and the iſſue of that mar- 
riage, and the detendant is the fon of it 

Y 5 Page 37: 
The bill was brought by the daughter, and 
only child of the firſt marriage of J. M. 
for a ſpecific performance of the articles 
previous thereto, inſiſtiug the ought to be 
a tenant in tail of the lands therein men- 
tioned, or if not, that the recovery lets in 
the charge in the articles upon the land, 
Lord Hardwicke of opinion, * iſſue in the 
articles made on the marriage of J. M. 
with M. B. means female as well as male, 
and conſequently the plaiutiff is intitled 
to have a ſettlement of theſe lands in tail, 
and when the defendant, the ſon of the 
ſecond marriage cones of age, he mult 
convey to her“ 371 


Upon the words iſſue of the marriage, the | 


court on a bill brought for carrying arti- 


cles into execution, have frequently di- 


retted the ſettlement to be to all the iſſue to 


the firſt and other ſons, and for default of | 


* ſuch iſſue, to the daughters with proper 
remainders following one another 


Judge. 
Lord King as inclinable to ad here to the com- 
mon law, as any judge that ever ſat in 
Chancery _ | „„ 
On a caſe make by order of lord Hardwicke, 


for the opinion of the judges of the court 
of King's Bench, they held that L. II. mutt 


by neceſſary implication, to effectuate the | 


manitelt intent of the teſtator, be conſtrued 
to have taken an eſtate in tail male, uot- 
withitanding the expreſs eſtate deviſed to 
4 H. for his life, nnd no longer 736 


and the remainder to be equally divided 


374 


| 


2 
1 
? 


Lord Hardwicke in Lethicullier verſus Tracy 


ſter-hall, there is no report of lord chief 
juſtice Hale himſelf, of the caſe of King 
ver ſus Melling, nor any copy of his argu- 
ment; for as it is reported in Ventris tis 
very imperfect Page 796 


Judgment at Law. See titles 


Pꝛomile ok Marriage, Exe⸗ 
cution, Neleake of Errozs. 


Judgments. See titles Seturi⸗ 
ties, Moztgage, Jnſolvent 
Debtozs, Eſtates Tail, Ex⸗ 
ecution. | 


A judgment creditor, before he is intitled to 


| redeem a mortgage of a leaſchold eſtate and 


bond creditor, muſt take out execution 


The defendant, the affignee of two judgments 
which were prior in point of time to the 
plaintiff's mortgage, is intitled to have in- 


| Jated ſum which he paid for thoſe two 
judgments 70 
Where a creditor by judgment extends lands 
buy elegit, he holds quouſque debitum ſatis- 
factum fuerit, and at law the debtor cannot 
on a writ ad computandum, inſiſt on the 
creditor's doing more than account for the 
extended value; but if the debtor comes 
here for relief the court will give it him, 


comes for equity, muſt do equity, will di- 
rect the debtor to pay intereſt to the credi- 
tor, though it ſhould exceed the principal 


0 = . | | 5 7 
A creditor is not confined to the extent of the 


the computation of intereſt beyond it 517 


Juriſdiction, See titles Court, 
| Court of Chancery, and 
Spiritual Court. 


King, See titles Pzerogative, 
; ; Extent. 


The King in the Exchequer may proceed two 
ways, either on the Latin ſide or on the 
Engliſh, by way of information 154 

The Exchequer held the ſtatute of frauds did 
not bind the King, but took place only be- 
tween party and party, becauſe he is not 
named. Lord Hardwicke was doubtful of 
this doQrine 154 


7 Leaſes 


ſaid, 'twas a great misfortune to Weſtmin- - 
5 


200 


tereſt 'on the whole money, the accumu- 


by obliging the creditor to account for the 
whole he has received; but as he who 


penalty upon a judgment, but may carry | 
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A Table of the principal Matters. 

Leaſes and Tovenants there: | Legacy and Legateeg. See 
in. See titles Eſtate foꝛ Years | | Ge Erecary) and 3 
under title Estate, Mozt⸗] toz, Father and Son, Re. 
age, Revocation of a Mill. ſtraints on Marriage, Sa. 
udgments, Dean and Thap: | tigfaction, Survivoz, Wain: 
ter, Buildings, Waſte, | tertance, Interest of 933: 
J. c. ſeized in foe, made a leaſe October the pk Ueſted Jatereſt, Real La 
| | . agth 1682, to T. M. (in conſideration of Ettate, Trover and Con⸗ 
| his ſurrendering a former leaſe, whereof verſion, Spiritual Court, f 


there were two lives in being, and of 1951.) : 
; of a meſſuage in E. to hold to T. M. and A legacy chargeable on a mixed fund, if per. 
his afligns for the lives of him, his wife | ſonal aſſets are ſufficient, is payable, though AU 
' and his ſon, at the rent of 435. 8d. and in | the legatee die before the day of payment; 4% 
the leaſe, T. M. nes, that he, his | Otherwiſe on real eſtate only Page 6 
executors, &c. at the death of any of the | 


* 


1 


ͤjͤK?n9ẽ᷑ͥ9 te tb. 


Where a legacy is decreed to be a ſatisattion (NY be 


Jives ſhould pay to J. C. his heirs or aſſigns, of a debt, the court gives intereſt always 4 
Within twelve months after ſuch death 681. from the teſtator's death | ** 5 
2s a fine for every life added or renewed The court will not {train to prefer one legatee 2 
from time to time: and J. C. for himſelf, | to another, but where there is a deficiency 1 f 
his heirs, &c. covenanted that he his heirs, of aſſets, will let the general rule of equa· 0 
&c. in conſideration of 681, to be paid to | lity take place | 99 i an 
1. C. his heirs, dc. at Crew-ball, as a fine Appointing a legacy to be paid at a different 5 n 

| for adding a life to the remaining lives, | time will not give a preference 200 a0 
mmould execute a leaſe or leaſes under the | A legatee is not obliged in every inſtance to hs 
. fame rents and covenants, as expreſſed in bring a bill for the recovery of a legacy og 
this of 1682, and © ſo to continue the re- | againſt an executor 224 og 


newing of ſuch leaſe or leaſes” to T. M. or If a legatee promiſes a teſtator, that in conſi 
Bis aſſigns, paying to J. C. his heirs, &c. deration of a diſpoſition in favour of her, Leg 


_ G81. for every life ſo added from time to the will do an act in favour of a third | 
time. The aſſignee of T. M. brought his perſon ; ſhe who undertook to do the act la 
bill to have the leaſe compleated by filling muſt perform = 33 tit 


up the lives, and that the covenant of W EI 2 
renewal e be * dee. on the Er ofa Legacy, See Fa 
dropping of any of the itional lives. | titles on ; 
4 Lord Hardwicke on the circumſtances | tion | emen. D atigkat 
of this caſe was of opinion, the plaintiff ad TOES 
was intitled to a new leaſe, with a covenant | W. by will gives her ſervant G. 500l. to be 


ef renewal to be inſerted in it, as well] paid to her within three months after W's Where 
upon the death of the additional lives, as | death; and in another part ſays, I give gl. perſ 
upon the death of the old Page 83 22 to the reſt of my ſervants, but not to lapſ 
This is a proper caſe for relief in equity; for | becauſe I have done very well for her wi 
the court of Chancery can give the thing | before. And by a latter clauſe gives her me 

e 


itſelf, a more adequate remedy than dama- lands in truſt to pay her debts and legacies 
ges, which is all the law could give onan | W. at her death owed G. 2601. on bond, A. B. ; 


action for breach of covenant . 8+ | On the circumſtances of this will, there the 1 
Under the words the ſame rents and cove-] is ſufficient to take away the preſumption, Wi alter 
nants, the court of Exchequer was of | that the legacy was given in ſatisfattion of and 
opinion in Hine verſus Skinner, the cove- the debt? e 65 and 
nant for rene wal ought to be inſerted ; and | The rule of ademption by length of time, is and 
this decree afterwards was affirmed in the | become the fixed rule of property, and too alike 
Houſe of Lords 89 well eſtabliſhed to be diſputed now; but if daug 
L. gives all and lingular his leaſehold eftate, | the maxim debitor non præſumitur donate er da 
goods, chattels, and perſonal eſtate what | was to be re- conſidered, it would not all, e 
| 3 to his daughter; and if ſne dies hold LEE | | 68+ *1 ys 
without iſſue living, then to the defendant. | The court, though they will not break the and | 
L. after making his will, renews a leaſe rule, have frequently faid, they will 4 * 


with the dean and chapter of Windſor; | 80 one jot further 

this is no revocation, but the leaſchold Diſtinctions from the rule muſt ariſe from the 

eſtate paſſed by the will 199 circumſtances in the will, and not of the 
legatee OR. - 

* : 
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The words becauſe I have done very well 
5 her before, imply, that what ſhe had 
wen before was meant as a bounty, and 
not a ſatisfaction Page 69 


The 3901. to G. equally a reward for her ſer- 


vices as the gl. to the other ſervants, and 
legacies to ſervants, have never been con- 


ſtrued a ſatisfaction for debts 69 


apſed Legacy. 
_ 02 Portions veſted, 
lapſed, &c. 


A. H. gives ſeveral legacies, and declares, | 
that if any of the perſons ſhould die before | 


the ſame become due, that they ſhall not 
be deemed lapſed legacies; and then ſays 
to Ann the wife of Richard Wenſley, and 
to her executors or adminiſtrators, I give 
ol. ſhe died in the teſtatrix's lifetime, and 
her huſband adminiſtered to her: “ lord 
Hard wicke held it not to be a lapſed legacy, 
and decreed it to the huſband 572 
If a man deviſes his real eſtate to J. S. and his 
heirs, ſignifying his intention, that if J. S. 


die before him, it ſhould not be a lapſed | 


legacy, © the heir at law 1s not excluded, 


unleſs the teſtator nominates another lega- 


tee”? 578 


Legacies 02 Poztions veſted, 
lapſed oz extinguiſhed, See 
titles Ueſted Jnterelt, Spirts 
tual Court, Statute of D1- 
ſtributlons, Marriages, In⸗ 


tereſt of Money, Lapled Le- 


gacies. Debts. 

Where a deviſe is annexed to a legacy, if the 
perſon dies before the time comes 1t 1s 
lapſed.; but if given to a legatee, to be paid 
at a future time, there, as it depends on 
the payment, and not the legacy, it ſhall 
veſt immediately | 11 

A. B. by his will, gives to his brother C. B. 
the intereſt of 15001. during his life, and 
after the deceaſe of C. B. the ſaid ſum, to 
and amongſt all and every the younger fon 
and ſons, and all and every the daughter 
and daughters of C. B. ſhare and ſhare 
alike; but in caſe he ſhall have only 


daughters, then, to and amongſt the young- | 


er daughter or daughters, to be paid to them, 
all, every, and each of them at their ages of 
21 years, C. B. had three children, a ſon 
and two daughters, at the time of A. B.'s 


making his will, and a ſon born after the 
tellator's death. L. one of the daughters, 


married, and attained 21 but died before 
er father, and then he dies. Lord 


Hardwicke was of opinion, that L. on the 
Vor, III. | 7 | 


See titles Le- 


| 


circumſtances of the caſe, was not intitled 


under the will of A. B. to a ſhare in 15001, 


therein deviſed, and conſequently not 
tranſmiſſible to the defendant Wills her 
huſband and repreſentative Page 219 
J. C. bequeathed to each of his daughters, 
Ann and Mary gool. to be paid to them by 
his executor, when he ſhall atiau his age 
of twenty-ſix, but as they are already pro- 
vided for, 'tis my intention they ſhall not 
be intitied to any intereſt for the ſaid ſums, 
before the ſame ſhall become payable ; but 
for the better ſecuring the ſaid ſeveral 
ſums of gool. my two cloſes in S. ſhall 
ſtand reſpectively charged with my per- 
ſonal eſtate; and be liable to the payment 
of the faid ſeveral ſums of gool. to my 
two daughters, at the time above men- 
tioned, with a power to enter and hold till 
payment of principal and intereſt, and after 
payment deviſes the premiſes to his fon in 
fee, whom he makes his executor. Both 
daughters arrived at twenty-one, but died 
before the ſon attained twenty-ſix; one 
married and left two children, the other 
died unmarried, but by will gave the gool. 
to her ſiſter. The huſband and the two 
children brought the bill for the legacies. 
The legacies under the will of J. C. are 
veſted ones, and the time of payment poſt- 


poned, merely from circumſtances ariſing 


from conveniency to the eſtate, and there- 


fore lord Haidwicke decreed them to the 


plaintiff? 


Where there is a mixed ſund of real and per- 


ſonal eſtate, though conſidered as a veſted 
legacy in reſpett to the latter: yet it ſhall 
not be raiſed out of the former, where the 
legatee dies before the time of payment 320 
This determination was thought a hard one 
at the time, but has prevailed ever ſince, to 
prevent unneceſſary burdens being brought 
upon heirs | 320 
Where a legacy or a portion is to be paid at a 
certain age or time, if the legatee dic be- 
fore that age or time, it ſhall fink into the 
land | 321 
It was originally determined on portions, af- 
terwards extended to legacies, and taken 
from circumſtances regarding legatee's age, 
or day of marriage | 321 
The rule is not adhered to, where the cir- 


ok the eſtate, and not the legatee's perſon 
| 21 

It was determined firſt by lord Talbot? in 
the caſe of King verſus Withers, that the 
legacy though charged upon land, ſhould 
be raiſed; the time of payment being poſt- 
poned for the conveniency of the eſtate 322 
If the ſon had died before twenty-ſix, the 
daughters would not have been intitled to 
5 — cnc IHOUO 


cumitances are taken from the conveniency 
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A Table of the principal Matters. 


their legacies, as the contingency had not 
happened 5 
Where the portion is directed to be raiſed af. 
ter the death of the mother; there are 
many cafes where this court has held it 
ſhall not be raiſed in her lifetime 322 
Sir Abraham Elton by his will, gives to his 
grandaughter A. E. the daughter of his ſon 
J. E. 1 fol. to be at her own diſpoſal, in 


caſe ſhe marry with the conſent of E. | 


and his wife, and in caſe of their deaths 
before that time, then with the conſent of 


their truſtees, and not otherwiſe, A. E. 


died at fourteen, and unmarried. “ J. E. 
as the repreſentative of A. E. is not intitled 
to the 1500l, for the veſting of the legacy 
relating to the event of the marriage, as 
that never happened, the legacy did not 
veſt 504 
Where a teſtator forgives a debt, it will not 
be good againſt creditors, but againſt an 


executor it may 581 


If an action had been brought on the bond, 
this court would have granted an in- 


junction | 581 
A will to prevent the lapſe of a legacy, ought 
to be ſpecially penned 582 


A deviſe to A. F. of 1000l. when he attains 
twenty-five, and the executors impowered 
to lay it out on ſecurities, and pay the in- 


tereſt thereof towards the intant's educa. | 


tion, as alſo a part of the principal to put 


him apprentice, and the remainder to be 
paid him at twenty-one, and not before; | 


the legatee died at nineteen, and the father 
applies to have the ſecurities transferred to 


him: lord Hardwicke ſaid, the time of 


twenty-five years is put only to poſtpone 
the payment, and not the veſting of the 


legacy, and the father, as the repreſentative 


of the fon intitled to it”? | 645 
Where a teſtator gives intereſt on a legacy in 
the mean time, he gives a property in the 
Principal, unleſs ſomething appears on the 
Will to take off the force of it 645 


In what Caſes a Legacy ſhall, 

0 thall not be a Satistacntion 
of a Debt oz other Demand 
on the Teſtatoz's Eſtate, See 
title Satigkaſtion. 


Specific Legacies. See titles 
Allets, Marſhalled, &c. Le- 
gacy, Executoz. 


Whether a whole, or part of a debt due to 


the eſtate, is given as a legacy, it is equally 


fpecific, and conſequently a diſtinct tree | 


and diſtinct fruit; but if given out of the 
great tree oſ the eſtate, there is no ground 


Page 32 


to ſever a branch from it in favour of #6, 
neral legatee Page 10 
A ſpeciflc legatee has a lien on the afſ-1; 8 
that ſpecific part, after the executor has 
aſſented, otherwiſe as to a reſiduary legatee 


238 


Surplus and Reſiduary Ly, 
gatee, See title Executol, 
Gzänd⸗CThildzen, Next of 
Kin, Books, Ti 


T. B. by his will, appoints the intereſt that 
ſhall be made of his perſonal eſtate to be 
you to his father during his life, and after | 

is deceaſe to his mother for her life, and 
after their deceaſe, gives the reſidue of his 
per ſonal eſtate to his brother and ſiſters, 
and to the ſiſters of his late wife Martha 
and Rebecca Pain, ſhare and ſhare alike; 
and then ſays, in caſe of the death of my 
brother, or any of my ſiſters, or wife; 
ſiſters, before me, or the ſurvivor of my 
father and mother; I appoint his, her or 
their ſhares, to be divided amongſt the 
ſurvivors 0 

The brother died in the teſtator's lifetime, 
but aſter the will was made, and the fiſters 
in the lifetime of the teſtator's mother, wh 


ſurvived her huſband, but who is ſince 


dead. Martha and Rebecca Pain claim the 
reſidue of T. B.'s perſonal eſtate. They 
are intitled as the only ſurviving legatees, 
at the death of the ſurvivor of the teſtator' 
father and mother, to the whole reſidue of 
T. B. 's eftate, to the accumulated ſhare of 
the perſons who are dead, as well as their 
orignal fifth“ Rs „ 
General Poulteney by his will, gives in the 
firſt part of it to Mrs. Ann Watſon, the 
yearly ſum of gool. payable quarterly; 
and in the laſt clauſe, gives her all his 
houſehold goods and furniture (three pie. 
turcs excepted), and all his plate, linen, 
watches, jewels and cloaths whatſoever, 
and declared her ſole executrix. The bill 
was brought for an account of ſuch part of 
the perſonal eſſate as is undiſpoſed of, and 
for a diſtribution. * The bequeſt of the 
ſpecific things to Mrs. Watſon, excludes 
her from the reſidue.” 226 
Had the queſtion reſted on Mrs. Watſon! 
annuitv only, it would have admitted of 
great doubt; as the firſt payment was not 
to begin till the quarter-day after the teſta- 
tor's death | ry 228 
The annuity being charged on a fund 121 
other legacies, is either by way 0 
charge, or exception out of it; had it on 
given out of the general reſidue, it mig 
| th been a bar 229 


Limi- 
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imitation ok Eſtates. See 
titles Perſonal Eſtates, Trul⸗ 
tees to preſerve Contingent 
Remainders, @Daughters, 
Eſtates Tail, Articles, Keal 


Eſtates, Intention. 


J. late duke of B. by his will ſays, that if no 
legitimate ſon nor daughter of mine (hall 
live to leave at any time the bleſſing of any 
child behind them, in ſuch caſe of their 

dying thus without leaving any iſſue behind 
them, I will and direct, that Charles Her- 
bert and his iſſue ſhall have all my eſtate. 
« Lord Hardwicke was of opinion, the li- 
mitation over to Charles Herbert now 

Sheffield, is not too remote, but war- 
ranted by rules of law _ Page 282 

The limitation under the will of S. in failure 
of iſſue by him to his ſiſter for life, is good 
in point of law _ | 2 449 

A, limits 10,0001. in failure of iſſue of the 
body of a huſband and wife, to B. in tail, 
the remainder 1s void as an executory de- 
viſe, beingtoo remote, otherwiſe where the 
limitations are for life ; for that confines it 
to a failure of iſſue during the lives in be- 
ing; and in the caſe of executory deviſes, 
it has been held to be a reaſonable con- 
ſtruction, if it falls within the compaſs of 
ever ſo many lives in being at the ſame 
1 449 

T. deviſes his real and perſonal eſtate to his 


wife for life, and after her death to his ſon | 


John and his heirs for ever; and in caſe of 

the death of John without any heir, then 
to the plaintiff; John levied no fine, nor 
| ſuffered any recovery, but by his will de- 
viſed the whole to the defendent. Lord 
Hardwicke ſaid, this is a fee mounted on a 
fee, and a void deviſe to the plaintiff in 
law, and is equally ſo in equity“ 


Limitation ok Terms fo! 
Years, See this title under 


Eſtate fo2 Bears. 


Limitation. See Statute - of 


Limitations, 
Lis Pendens. See titles Notice, 


Moztgage. [ 


If it had been conveyed to truſtees for the 


A lis pendens cannot affe& any particular | 
perſon with a fraud, unleſs he has a ſpecial | 


notice of the title in difpute there 


"Gra © 


London. See Cuſtom of Lon⸗ 
von, Funeral. 


Where a freeman of London has children 
and no wife, the cuſtom is, that one moiety 
belongs to him, and the other is the teſta- 
mentary part Page 527 

If one child is advanced in the father's life- 
time, though not fully equal to the cuſto- 
mary ſhare, yet where the certainty does 
not appear, it is an advancement 527 

A watch and wedding clothes are no ad- 
vancement | 528 


The quantum of the advancement muſt 


appear; the father's conſent is not ſuffi- 
| cient to bar a child of her orphanage ſhare 
| 528 


An advancement muſt be by way of portion 


in marriage 828 
Though there have been ſome ſtrict caſes 
determined on the cuſtom of London, 
thoſe have been in regard to freemen's 
wives, and not upon the advancement of 
children | 528 
Alimony advanced by a father to a child 
ought not to be conſideted as an advances 
ment 
What the daughter of a freeman received 
from him after her marriage, for main- 
tenance, ſhall be conſidered as a debt due 
irom her to the perſonal eſtate of the 
father ü | 528 
A petition to lord chancellor to iſſue his 
warrant for levying the ſum therein men- 
tioned on the inhabitants, who had reſuſed 
the miniſter his dues, according to an 
aſſignment in 1681, under the act for the 
better ſettling the maintenance of the 


parſons, &c. in the pariſhes of the city of 


London, burnt by the fire.” Lord Hard- 


wicke ſaid, if the lord mayor has done 
wrong in refuſing his warrant of diftreſs, 
this count can iſſue their warrant for levying 


the ſums aſſeſſed”? | 639 

A freeman of London, ten years before lus 
death, purchafed a leaſehold eſtate for the 
term of forty years, in the joint names of 
himſelf and his wife; this is a fraud on the 
cuſtom, and the leafehold eſtate was di- 

| reſted to be ſold and applied in the like 
manner with the reſt of the freeman's 
eltate | 676 
If a freeman diſpoſes of his property in ſuch 
a manner as not to take place till after his 
death, it is a fraud-on the cuſtom 79 
A wife cannot, during the coverture, acquire 
any property diſtin from the e 
79 


ſeparate uſe of the wife in poſſeſſion, Lord 
Hardwicke inclined to think ſuch a gitt 
- would have been good 


528 


679 
5 K 2 Where 


— 
— 4 e1 
.*: — —M mu. 


"_ * 
R . — — 3 
9 . - 8 ” 
N PR 8 £ — 


— — — 


n — Ny ni 262% => 


. 2 
j oe tr 
- 
„ — 


8 I 1 
band. a ————— ͤ ͤ— 


#2. 4 — 

2 

at Ld 
£5, 2% — 


—— 

Ag ons, P 

HF «= 3 
— 


pk > — 
_—_ 4 


1 ———ꝓ— 2 — 


wa - 
ES. 


A Table of the principal Matters. 


Tunatit. See titles Inſanity, [ 
Inquiſition of Lunacy, Þdior. 


Where there is any miſbehaviour in the exe- 
. cution of a commiſſion of lunacy, the court | 
upon examining into it, may, if they ſee | 

cauſe, quaſh it, and direct a new com- 
miſſion | Page 6 
The perſon againſt whom the commiſſion of 
lunacy iſſued, on the different appearance 
he made upon a ſecond inſpection, was 
allowed to traverle the inquiſition, and the 
grant of the cuſtody ſuſpended till further 
order | 7 

Not only the lunatic, but the heir of the 
lunatic, is bound upon the traverſe of the 
inquiſition 308 

Where the alienee and the lunatic traverſe, 

if he is found a lunatic at the time of the 


alienation, the alienee is bound 322 


Where the lunacy of a perſon is in queſtion, | 


the court will make a proviſional order as 
to his effects, til: the point of lunacy is de- 
termined | | 635 


* . . 
py 4 7 


Maintenance. See titles Poz⸗ 
tions, Gzandchildzen, 


Parent muſt-maintain his child, unleſs 

A totally incapable, or by having many 
children borders upon neceſſity 60 
In the caſe of a child, let a teſtator give a 
legacy how he will, either at twenty-one 
or marriage, or payable at twenty-one or 


marriage, and the child has no other pro- 


viſion, the court will give intereſt by way 
of maintenance 102 
Where maintenance is allowed, it is always 
paid to the father out of the child's eſtate, 
and no inſtance of its being deducted out 
of a legacy left by a father to the child 


123 
Upon an application for maintenance for an | 


eldeſt ſan, the court will make him a libe- 
ral allowance to enable him to maintain 
his brothers and ſiſters, conſidering him in 
loco parentis . 
Where legacies are given, pavable at a 
certain time, they carry no intereſt; for 
till the day of payment comes it is not 
demandable; but if given to a child, the 
court will allow it by way of maintenance 


5 716 | 
Mandamus. See title Tifito). 


 MPanozs. 
A nominal manor will paſs under the general 
words meſſuages, lands, tenements and 


Market Overt. See titles 


ment, Depolit, Trover a 
Converſion. * 


The true owner of goods does not loſe hi 
property by a ſale made by the poſleſſor of 
them, unleſs it was in market overt P e 
The cuſtom of London as to ſales in market 
overt, being not found by the ſpecial 
verdict, the court held that they could not 
judicially take notice of it, but taking it 
as ſtated, they were of opinion it does not 
extend to pawning 62 


Marriage. See under titles 
Baron and Feme, Con: 
tempt ok the Court, Con: 
dition, Marriage Brotage, 
Acts of Parliament, Publi: 
cation of Banns. 


Though infants at the age of fourteen if 2 
male, and of twelve if a female, are capable 
of entering into contracts of marriage; 
yet by the canons of 160g, it cannot be 
done without the conſent of parents 30) 
The court directed Mr. Barry to produce 
ſuch letters as contained a promiſe of 
marriage. N. B. It was ſaid by council 
to be the firit inſtance of ſuch an order 30 
Lord Hardwicke refuſed the offer of looking 
into them as a private gentleman, becauſe 


it would not have been a knowledge to him 


in his judicial capacity  _ 30 
Marriage agreements differ from all others; 
as ſoon as the marriage is hed, the contract 
1s executed, and cannot be reſcinded; the 
children are equally purchaſers under both 
father and mother, and therefore they 
cannot be ſet aſide, becauſe it would affect 
the intereſt of third perſons, the iſſue 610 
All other agreements are conſidered as intire, 
and if either of the parties fail in perform- 
ance of the agreement in part, it cannot be 
decreed in {pecic, but muſt be left to an 
action at law; in marriage agreements it is 
otherwiſe; for, though either the relations 
of the huſband or wife ſhould fail in the 
pei ſormance of their part, yet the children 
may compel a performance; if the mother's 
father agrees to give a portion, and the 
huſband's father to make a ſettlement, 
though he does not give the portion, yet 
the children may inſiſt on a ſettlement; 
for nonperformance on one part ſhalt be 
no impediment to the children recetwing 
the full benefit of the ſettlement 610 
Though a father or a guardian act fraudulent- 
ly, or corruptly, the marriage agreement 
is not to be ſet aſide, or the children to be 


N hereditaments 8 82 


1 


ſtript; but the father or guardian may be 


Bail, 


decreed 


zecreed to make latisfaction, and the 
huſband, if a party to the fraud, ſhall do 
it likewiſe, Page 611 
That parents did not make ſo beneficial a 
bargain for a daughter as they might have 
done, is not a ſufficient reaſon to ſet aſide 
2 marriage agreement. The law has in- 
traſted them with the marriage of their 
children, and there are many conſidera- 
tions, and proper ones, that may induce a 
parent to agree to a match, beſide a ſtrict 
equality of fortune, as the inclination of 
the parties, &. 612 
Moſt portions ariſe under ſettlements, and the 
daughter is as much a purchaſer as if it 
came from a collateral relation; and yet 
there never has been any objection to the 
father's diſpoſing of her in marriage on 
what term he pleaſes | 913 


Marriage Brocage, 


The plaintiff gave the defendant a note for 


2000]. for undertaking to procure him a 
marriage with a lady; the fact being ſup- 
ported by an affidavit, the court made an 
order upon the defendant to keep the note 
in his own poſſeſſion, and not aſſign or 
indorſe it over, but would not extend the 
injunction ſo far as to prevent him from 
proceeding at law _ | 566 


Paſter in Chancery. See titles 
Colts, 
Receiver, Court of Chan- 


Maſter's Report, 
cery, Solicitoz. 


Whoever comes in before a maſter under a 
decree is quaſi a party to that ſuit ; and if 
he brings a new bill, a plea, the former 
ſuit is ſtill depending will be allowed 557 


Paſter's Repozt. See titles 


ceiver, 


relerved betwecn parties, till after the 
maſter has made his report 689 


Maxim. 


mini patrocinari debent 655 
Limitations. 


count, Jnfant, 
Atidavit. 


"Lord Hardwicke held, in the caſe of Dor- 
mer and Forteſcue, it was clear both in 


| Dower, 


Court ok Chancery, Re- | 


The court will not determine matters in a 
ſummary way upon motion, that have been 


A maxim in our law that fraus & dolus ne- 


Merchant. See title Statute of | 


Pelne Pyofits. See titles At. 
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law and equity, and from natural juſtice, 
that the plaintiff, from the death of his 
father, the time when his title accrued, is 
intitled to the rents and profits Page 124 
And, under all the circumſtances, was of 
opinion, the plaintiff had a right to de- 
mand an account of the rents and profits 
in this court 12 
Where there is a truſt and a mere equitable 


the rents and profits from the time the 


cumſtances to reſtrain it to the bringing 
of the bill | 130 
The court will reſtrain it to the filing of the 
bill, where there has been any default 


ſooner 405 
The ſtrength of the preſent caſe is; that it is 
a mere equitable title, the legal eſtate in 
the two hundred years term being in truſ- 
tees, and appointed to be attendant on the 
inheritance, and tor that reaſon a bar in the 
plantitt's way at law 


as will intitle the plaintiff to an account of 
rents and profits, praying general relief 
will not intitle him to it 132 
The plaintiff's charging that he has brought 
ejectments againit the deſcendant, for the 
eſtate, is tantamount to charging poſſeſſion 
in the defendant 132 
Had the truſtees been parties to this bill, the 
court might have decreed poſſeſſion, and a 
conveyance of the truſt eſtate, if the point 
had been clear with the plaintiff 132 


mere legal title, and a ſtrbng caſe for leav- 
ing it to law, and yet an account of the 
rents and profits was decreed in this court 

5 133 
Though on a bill of diſcovery the court de- 
creed the deeds and meſne profits to an 


at law ſhould make out a better right, 


this court will aſſiſt him in recovering 


back the deeds again 134 


Parſon, Nuiſance. 


Where there are two antient corn mills in the 
ſame pariſh which paid tithes, and another 
miller who had a ſulling mill covered with 


mill {o converted ſhall pay tithe 19 
Where two fulling mills and a corn mill were 
under the ſame roof, and the fulling mills 


are become two new mills 2" 


title, the plaintiff ſhall have an account of 


title accrued, unleſs there are ſpecial cir- 


in the plaintiff in not aſſerting his title 


| 8 
If there is not ſuch a caſe made by the bill 


The Duke of Bolton verſus Deane, was a 


heir at law, yet if the defendint afterwards 
Bill antient. See title Modus, 


a modus, turned it into a corn mill, the 


are turned into two new corn mills, they 


8 
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A fulling mill being in the nature of a trade, 
pays only a perſonal tithe Page 19 


Mines. 


Many inſtances where the court have decreed 
an account in the caſe of mines, which 
they would not have done in the caſe of 
timber ; 264 


Miſtake. See title Specific 
Perfozmance. : 

Where a bond is burnt, or cancelled by ac- 

cident or miſtake, or where a principal 
procures it to be delivered up by fraud. 
this court will ſet it up againſt a ſurety 
though extinguiſhed at law 93 


Modus. See titles Tithes, New 
Trial, Court of Kecozd, 
Spiritual Court. 


Where the owner of an ancient mill under 
the ſame roof thinks proper to erect two 
new wheels, they are to be conſidered as 
two mille, and to a bill brought for the 
tithe, he cannot cover them with the ſame 
modus | 17 
A bill for tithe in kind, a compoſition ſet up 
ol a quarter of rye, and one of oats in lieu; 
a trial at law directed, and a verdict for 
the modus. The plaintiff inſiſted on a 
new trial upon the diſcovery of au old deed 
in the chapter-houſe at Weſtminſter, which 
he ſet up as a decree of the pope's delegate, 
that the revenues of the church which had 
been alienated, ſhould be reſtored, and 
would have it under ſtood that the tithes 
were comprehended under the word 
revenues. The court of opinion this 
paper was not a foundation to grant a new 
trial, and refuſed to do it''. 197 
A bill brought by an impropriator for the 
tithe of hay, and agiſtment of cattle ; 


againſt the demand, the defendants inſiſted 


on ſeveral antient uſages, and that for time 
immemoriel, all the occupiers of lands 
paid certain annual ſums on St. James's 
day, both for the one and the other, and 
broughit a croſs bill to eſtabliſh thele mo- 
duſſes, and admitted by the anſwer of the 
impropriator, that theſe payments have 
been accepted time beyond the memory of 
man. The court thought it would be 
going too far to over-rule the moduſſes 
after the admiſſion that tithes had not been 
paid time immemorial, and therefore, ac- 

_ cording to the rule of the court of exche- 
quer in theſe caſes, directed an iſſue to try 
the moduſſes 445 
Though tithes in kind are the parſon's right 
yet immemorial cuſtomary payments ought 
70 have weight 245 


Unleſs there are very ſtrong reaſo 


turn cuſt 2” 00G 7 

| ultomary payments, the court wi ..of 
not eaſily be brought quicta movere Pa hn le 
The rule of law is, that a modus ou * 0 th 
equally certain as the tithes in lieu of wh 0 la 

it comes; the meaning of which is, it * p 
be ſo taken to a common reaſonable inten Such 
but not to be weighed, by grains 2 wi 
{cruples £ by 
Though a modus be laid in all the occu 10 ch 
yet each is liable for the whole, Ny ke A. g. 
ſuing a part of the occupiers is fuffcient in 

| | ru 
It is not neceſſary lands excepted out of: Wo * 
adus ſhould have the 8 deine di 
when the: modus was firſt ſettled, for F ve 
they agree in point of fact, ſufficient 243 the 

A modus being worth as much as the ny the 
itſelf was in Queen Elizabcth's time, un Wa 
thought too rank, and conſequently could hs 
not be time of mind 293 it, 
There muſt be ſome gronnd of law upon Mone 
which to ſupport payments in lieu of A. 


tithes 298 
This is a mere perſonal payment es 
com poſition, ſubmitted to by the parſons 
in ſucceſſion from time to time, and diſfet 
from a compoſition real, which is a charge 
upon lands, under a deed to which himſelf, 
the patron and ordinary are parties 299 


Money. See titles Coin, Þtir 
1 at Law, Decree, 


8601. left by will in truſt for M. and her 
| heirs, to be laid out in the purchaſe of 
lands, M. conſenting in court, lord Hard. 
wicke directed the money ſhould be paid 
to the huſband | 71 
N. B. A petition on the very ſame queſtion 
a twelvemonth before was diſmiſſed 21 
By articles previous to the marriage of A. G. 
with the plaintiff, reciting her portion to 
be 2800l. and that the defendant as en ad- 
vancement of his brother, &c. had aprecd 
to pay 4000], it was agreed to be laid out 
in the purchaſe of lands, or in ſome chuſch, 
college, ar other renewable leaſe, to be 
ſettled to the ſame uſes as the freehold and 
| leaſehold eſtates, which A. G. was ſeized 

| and poſleſſed of, are appointed to be ſet. 
tled; the laſt limitation was to A. C. an 
his heirs, the 28001. and goool. have never 
been laid out in land: but remained in 
money to A. G.'s death; he by will des 
viſed all his ſreehold, leaſehold, and cop) 
hold lands, lying in Iſlington and in Els. 
field in Hampſhire, or elſwhere, to the 
plaintiff for life, and after her death to tie 

| defendant and his heirs ; and his perſonil 
eſtate, after paying his debts and Jegacts 
he gave to the plaintiff, and made her al 


the defendant executors. © The * 
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| end 40001. muſt be laid out in the purchaſe 
f lands of inheritance, or in church or 
"leaſehold, for the court was of opinion, if 
there had been only a general deviſe of his 
lands this money would certainly have 
palſed"! Page 254 
each a deviſe as the teſtator has made here 
' will paſs every thing he has, and money 
by the tranſmutation of this court 1s 
changed into land 256 
A. gives zool. to B. in truſt to lay it out 
in the purchaſe of land, or on good ſecu- 

- ritics, for the ſeparate uſe of his daughter, 
her heirs, executors, and adminiſtrators; ſhe 
died without iſſue, before the money was 
veſted in a purchaſe; on a bill brought for 
the money againſt the heir of the wife by 
the huſband, it wes decreed to him, as it 
was originally perſonal eſtate, and the teſ- 
taror's principal intention with regard to 
it, not to be collected from the will 255 
Money to be laid out in land, to the uſe of 
A. and his heirs, will intitle A. to the 
money in this court . 447 
Money directed to be laid out in lands, and 
limited to A. in tail, with ſeveral remain- 
ders in tail, the court will order it to be 
laid out if nothing has been done to bar 
the remainders | 
Where a perſon is tenant in tail, reverſion in 
fee to himſelf, the court will give him the 


money; becauſe by a common conveyance | 


he may bar the entail and reverſion 447 
If a bill had been brought by S. to have the 
money paid to him; and the brothers by 
their anſwers had ſubmitted to it, their 


iſſue would have becn equally barred, as if 


the brothers had received a part of the 
money themſelves 447 
Where the tenant in tail, &c. is a feme covert, 
ſhe muſt come into this court, that they 


may aſk her, whether it is with her conſent 
that the money is to be paid, inſtead of 


being laid out in land 448 
A judgment at law, or a decree of this court, 
is in afirmance of the rights of parties, 


but does not give them a right that they 
had not before, and it is on this ground they | 


decree the money to the parties 448 
Where money is directed to be laid out in 
land, and in the mean time inveſted in 


government ſecurities, though a tenant for 


life die in the middle of a half year, it ſhall 


not be apportioned, but be paid to the 
reverſioner | | 502 


Months, Lunar oz Calendar. 


A. by his will gives to truſtees 3121. and ſe. 
| vVeral jewels, in Vienna, in truſt to ſell the 
Tame, and apply it as a compoſition, and 
towards payment of his ſon's debts, prov1- 

& ide creditors ſhall within four months 


447 


accept of the ſame, and diſcharge his ſons 
if they ſhall not, then he deviſes the ſame 
effects over, to be divided among the chil - 
dren of his ſon. The teſtator died Decem- 
ber 13th 1742, and the ſon's creditors filed 
their bill April 13th 1743, praying to be 
paid their reſpective demands, and that the 
term for all his creditors coming in to ac- 
cept the compoſition offered may be en- 
larged, the plaintiffs declaring their aſſent 
thereto in the terms in the codicil men- 
tioned, and ſubmitting to give releaſes to 
the teſtator's ſon, on receiving what ſhall 
be due to them of the compoſition. © The 
plaintiffs by bringing their bill within four 
calendar months, and thereby declaring 
their acceptance of the legacies towards ſa- 
tis faction of their debts, and offering to re- 
leafe, have performed the condition, an- 
nexed, according to the true intent of the 
will”. Page 342 
Though the executors have ſuffered the time 
to lapſe; yet if the legatees have brought 
their bill within the time preſcribed, the 
court have in ſeveral caſes determined it to 
be a ſufficient performance of the condition 


| 346 
Months ought to be conſidered here as calen- 
dar ones 346 


The word months in acts of parliament means 
lunar, except in the caſe of tempus ſeme- 
ſtre, with regard to lapſe of livings, and 
the other inſtance of ſix months allowed in 
reſpect to prohibitions 346 


Moꝛtgage. See titles Advow: 


. floſure, Revocation, Secu- 
rities, Intereſt of Monep, 
Tenants in Common, Puz⸗ 
chaſe, Plantations, Uſury, 
Devile, under title Mill, 
Judgments, Waſte, Jn- 
junction, Annuity, Statute 
ol Limitations, 7 


Where the mortgagor of a leaſehold eſtate has 
not covenanted, that he will procure the 
lives to be filled up, the mortgagee may do 

it, and on adding the expence of renewal 
to the principal of the mortgage, it ſhall 

_ carry interett „ 

Where chere are covenants in a deed of aſſign- 

ment on the part of a mortgagee, he may 
refuſe to take the principal and intereſt, 


tunity of adviſing with his attorney, whe- 
ther he may lately exccute the deed of 
alſignment | = 89 


— 


lon, Redemption and Foze⸗ 


though tendered, till he has had an oppor- 
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A morigagor in poſſeſſion, is not liable to ac- 
; count for the rents and profits to the mort- 
gagee; for he ovght to take the legal re- 
medy to get into the poſſeſſion Page 244 
Where a mortgage is aſſigned with the con- 
currence of the mortgagor ; the interelt paid 


to the mortgagee by the aſſignee ſhall be | 


taken as principal, and carry intereſt ; 
otherwiſe if aſſigned without the mortga- 
gor's conſent A 
A judgment creditor in poſſeſſion of the eflate, 
© and prior to a mortgagee aſſigns his judg- 
ment, the aſſignee's poſſeſſion is from the 
date of the aſſigninent only, but the rents 
he has received ſhall be deducted out of 
what ſhall be reported due to him for prin- 
cipal, intereſt and coſts 272 
A mortgagee in an agreement for a mortgage, 
omits to inſert a covenant for redemption, 
the mortgagor ſhall be permitted to read 
evidence to ſhew the omiſſion  g8 
A mocigage drawn in two deeds, one an ab- 
ſolute conveyance, the other a defeazance, 
which the mortgagee omits to execute, the 
FN ſhall be admitted to ſhew the 
miſtake 76. | 389 
Where a mortgagee has tacked a judgment 
to his mortgage, he ſhall not be confined to 
the penalty of the judgment, but is intitled 
to intereſt upon the debt, ſecured by judg- 
ment, tho? it exceeds the penalty 518 


lay out money any further than to keep the 
eſtate in neceſſary repair 518 


He may add to the principal of his debt, a 


ſum expended in ſupport of the mortga- 
or's title where it is impeac hed, and 
it ſhall carry intereſt 518 
A mortgagee ſhall not be allowed for bis 


trouble, in receiving the rents of the eſtate | 


himſelf; but if the eftate lies at ſuch a 
diſtance, as obliges him to employ a bailiff 
to receive them; what he paid to the bailiff 
ſhall be allowed 1 518 
The rule of the court as to a mortgagee, who 
is likewiſe a bond creditor, is, that he may 
.! tack it to the mortgage, as againſt the heir, 
becauſe the aſſets being deſcended, he can- 


not redeem one without paying off the 


other | 556 
A mortgagee, who lent a further ſum upon 
bond, ſhall not be allowed to tack it to his 
mortgage, in preference to creditors, under 

a truſt created by the will of the mortgagor 


for payment of debts _ 630 
The reaſon why the heir of the mortgagor 
ſhall not redeem the mortgage without 


paying the bond likewiſe, 1s to prevent a 
circuity; becauſe the moment the eſtate 


deſcended, it became aſſets and liable to | 


the bond ; the ſame rule will hold as to a 
deviſe of the mortgaged premiſes 6309 


| 


A mortgagee in poſſeſſion is not obliged to | 


A decree for a ſale of an eſtate in m 
the maſter reported a ſtated ſum due to th 
mortgagee for principal and intereſt 10 
the report Was confirmed; as the mort 206 
is at 5 per cent. and there is another mort. 
gagee, and creditors beſides, from the time 
of the maſter's report being confirmed, it 
ſhall carry only 4 per cent Page 100 

A third mortgagee cannot take in a prior ſe. 
curity to diſplace a ſecond mortgagee, aſtet 
a decree to account, and before the maſter 

has made his report > 


Kedemption and Foerloſure, 


See titles Judgments, Sta⸗ 
tute of Limitations, Anny: 
ity, 

A plea of the ſtatute of limitations, allowed 
to a Vill for redemption, after a mort. 
gagee had been in poſſeſſion of the mort: 
gaged premiſes at leaſt thirty years 225 

Length of time againſt a bill to redeem, is a 
kind of equitable bar, and by way of ana- 
logy to the ſtatute of limitations 22 

Lord chancellor King, in a cafe of this 
kind, allowed a demurrer; but lord Hatd. 
wicke ſaid, he was of a different opinion, 
and ſhould have over- ruled it; becauſe if 
allowed, the bill would be out of court; 


otgage ; 


and that is carrying it too far 226 
Mutual Credit oz Debts: Sex 
title Bankrupt, 


B. a reſiduary legatec, and ſurviving executrix 
of her huſband, to whom C. and O. had 
given a joint bond. C. died, and the plain- 
tiff was indebted on her own private ac- 
count to O. who 1s a bankrupt : the bill 
brought againſt his aſſignees for an injunc- 
tion, and to ſet off what was due to her a 
executrix, againſt the debt from herſelf to 
the bankrupt. Lord Hardwicke denied the 
injunction; for as ſuch a ſet-offcould notbe 
done at law, he ſaid, there is no inſtanceof 
its being allowed here; for the debts ae 
due in different rights, and 2 Geo, 2. dots 
not comprehend 11 „ 601 
A perſon under a commiſſion of bankrupicy 
may prove a debt in the right of his wil; 
and yet bring an action in his own right 
for a debt due to himſelt from the bel. 
mm | bo $16 
A creditor by bond, and upon an account cur 
rent, may bring a bill here for the Jattet 
and an ics upon the former 810 


Name. 


HE direQion to alter the name 6 
Hicks, and take that part of Robin 


— 
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means bearing the name of Robinſon ; and 
therefore the perſon could not deſert it, as 
ße might have done, if it had been taking 
only: but ſtill it is a condition ſubſequent 
only, and did not diveſt the eſtate Page 738 


Me exeat Kegno. 
Where a wife is exccutrix of a former huſ- 
band, the court will grant a ne exeat regno 

againſt her alone, if ber ſecond huſband 

ſhould be gone out of the kingdom 409 
The court cannot grant a ne excat regno, un- 

leſs the plaintiff {wears poſitively, the de- | 

ſendant is indebted to him in a certain 


ſum | 80 501 
Where a bill is brought for an account only, 


* OE 


the plaintiff's ſwearing he believes the bal- | 


| lance in his favour, would amount to fo 
much, will intitle him to a ne exeat regno | 
| ö e 301 
ew Trial. See titles Modus, 

Pꝛocels. | 


Where after a judgment by default, the per- | 


ſon does not come in time ſor a new trial, 


the court will not grant ĩt 869 
Next of Rin. See title Exetu⸗ 
1 to). 


The law throws the ſurplus on the next of 

kin, who take it by a kind of ſucceſſion ab 

" 1nteſtato 231 

If'a legacy is given to an executor, which 
ſhews he ſhould not take the whole, as he 
has a part of the eſtate, the next of kin 
ſhall be intiiled to have it diſtributed goo 

This court makes an adminiſtrator de bonis 
non, only a truſtee for the next of kin, with 
reſpect to ſuch part of a teſtator's perſonal | 

. eltate as is undiſpoſed of. on By | 


Nonſuit, See titles Trial, New 


—_— 


as 1 2 


Notice, See titles Lis Pen: | 


dens, Decree, Truftees to 


prelerve Contingent Be-| 


That notice to affect a purchaſer ſheuld be 
confined to the ſame tranſaction, is a rule 
which ought to be adhered to 294 

A decree is not an implied notice to a pur- 

| Chaſer after the cauſe is ended, but it is the | 

pendency of the ſuit that creates the no 
tice; for as it is · a tranſaction in a ſovereign 
court of juſtice, it is ſuppoſed all people 
«re attentive to what paſſes there 392 


Vol. III. 


©. 


1 


Notice to an agent or council, who was em- 
ployed in the thing by another perſon, or 
in another buſineſs, and at another time, is 
no notice'to his client, who employs him 
afterwards N „ Page 392 

Edward Le Neve in 1718, inter- matried with 
his firſt wife, and articles were executed 
previous to the marriage, whereby the fa- 
ther of Edward covenanted with truſtees 
to convey amongſt others, à leaſehold 

eſtate, in the county of Middleſex; to per- 
mit Edward to receive the rents, during 
his life, and after his death to pay to the 
wife, 250l. a year, and after the deceaſe of 
both, that the ſaid eſtate ſhould remain 
to their iſſue, in ſuch manner as Edward 
ſhould by will, or otherwiſe, appoint; the 
16th of June 1719, a ſettlement was made 
in purſuance of theſe articles, the plaintiffs 
are the only iſſue of the marriage 646 


| Twenty-five years after the firſt marriage, 


Edward enters into a treaty of marriage 
with the defendant, and by articles previ. 
ous to it, covenanted with D. and N. to 


the defendant out of the rents, in caſe ſhe 
ſurvived him, a clear annuity of 1 0l. for 
her life, for her jointure, a ſettlement was 
made purſuant to the articles ; the ſecond 
articles and ſettlement the bil] prayed 
might be removed out of the way, and 
poſtponed to the firſt, upon this equity, 
that the defendant had notice of 828 
The agent of the defendant, having full notice 
of the firſt articles made on her huſband's 
fiſt marriage, this is notice likewiſe to het, 


and is alſo a ſufficient equity .in the plain- 
| tiffs 10 poſtpone the 2d articles and ſettle- 


ment, notwithſtanding thele only have 
been regiſtered * | 646 
As in purchaſes, and eſpecially in mortgages 
the "$97 council and agents are frequently 
employed on both ſides, therefore each 
fide is affected with notice, as much as if 
different council and agents had been em- 
ployed _ bed : 
Denying notice as to herſelf only, is a nega- 
tive pregnant, that there was notice to her 
agent | | 650 
If a ſubſequent purchaſer had notice of a pri- 
or conveyance, then that was not a ſecret 
conveyance, by which he could be preju- 
diced | | | 651 
The enacting clauſe gives a ſubſequent pur- 
chaſer the legal eſtate, but it does not lay, 
he is not left open to any equity, which a 
prior purchaſer or incumbrancer may . 
E | | 51 
To let a perſon tzke advantage of the legal 


term appointed by en act of parliament, 


and protect himſelf ageinſt another, who 


5 * had 


convey the identical leaſehold eſtates to 
them, their executors, &c. in truſt to pay 


648 
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" had a prior equity of which he had notice, 

would be of miſchievous conſequence 
Page 652 

The ground of the deterninations in theſe 

eaſes is. Ahat the taking of a legal eſtate af- 

ter notice of a prior right, makes a perſon 

a mala fide purchaſer, and is a ſpecies of | 
fraud, and agrees with the definition of 
dolus malus in the civil law _ 54 
If the ground is the fraud, or mala fides of 
the party, it is all one, whether by the par- 
ty himſelf or his agent, {till it is machina- 
tio ad circumveniendum 655 
He certainly who truſts moſt, ought to ſufter 
moſt 5 1 | 655 

If the principal's being impoſed on by his 
agent was admitted as an excuſe, it would 

make all the caſes of notice very precarious, 
for it ſeldom happens but the agent has im- 
poſed on his principal 


Nuilance, 


| 


See titles Innocula⸗ 
Where there is a motion to put a mildam into 
the ſame ſituation, it was in before it was 
cut down, the court will not grant it while 
the right is unheard, and undetermined ; 


but will put it in the moſt expeditious man- 
ner of being tried 


Creme 


2 te. tithe. . 


Oath. See titles Affidavit, and 
Gangs Evidence. 
O evidence of an agreement's being 

A confeſſed by the defendant, it was de- 


creed to be carried into execution, though 
the agreement was proved by one witneſs 
407 


only, and poſitively denied 
Where it is oath againſt oath, and an iſſue 


dam's anſwer. 


thereupon directed to try the agreement, | 


the court will order the defendant's anſwer 
to be read at law, as it is a means of tryin 
by the jury the credit of the witneſs, an 
of the party | 408 
Where it does not reſt ſingly on the witneſs's 
_ oath, but circumſtances corroborate what 


he ſwears, the court would not dire the | 


defendant's anſwer ſhovid be read at law 
Tie | 408 

Where a fact is denied by an anſwer, and 
ſworn to by one witneſs only, that being 


but oath againſt oath, it cannot prevail to | 


' eſtabliſh the fact; but then the denial muſt 
be clear, or otherwiſe it makes a difference 

| 649 

Many caſes where the court have decreed up- 


on the teſtimony of one witneſs, when | 


what he ſwears is uncontradicted by the 


655 | 
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y the defen- h 


Decupanty, 
The leaſe for lives W. is intitled to az 
cial occupant, being a freehold def: 
ble, conſequently the huſband c 
no right, nor his aſſi 
bis place | 


fk, 
endi. 
ould have 
gnees as ſtanding in 

| Page 90h 
Dyers, See titles Defendant 

Coffs, Depoſitions, Reqjj 
cation. | 


To enter an order nunc pro tune is 2 motion 
of courſe, where the party intitled to be rig 
comes recently; but after a lengih of time prese 
there ought to be notice of ſuch mot 1 As the 
| | Lone 
| "9 cord 
Ozdinarpy. See title Exttum Ml ©4 
and Adminiſtratoz. yep 
The ordinary cannot compel the adminiftrz, truſt 
tor to account, but it muſt be ad inftanti the 
par tis 252 to | 
| 5 by phe! 
Dutlawry. See title Choſe in 
— — — — — When 
| on 
| | Tl 
| Papiſt. trul 
H E RE the perſons who are to abe The v 
the truſt are papiſts, it will make bit: 
the legal eſtate void Hawile 15 tha 
Upon the popiſh acts, the plaintiff is not in. By 
titled to a diſcovery; becauſe theſe aft 
create an incapacity, which has the ſame 22 
effect with a forfeiture TE v 4 
Paraphernalia. hi 
A huſband cannot deviſe away a wife's pen. = 
hernaha, he can only bar her by acts done H. 
in his lifetime | | 358 in 
Where the perſonal eſtate has been exhaulted th: 
in payment of ſpecialty creditors, the wi- We 
dow ſhall Rand in their place to the amount ſer 
of her paraphernalia upon the real aſſet of WS on 
the heir at law . 360 be 
Paraphernalia ſhall be applied towards { co 
tisfaction of ſimple contract creditors, bit be 
is not liable to ſatisfy the teſtator's lege tt 
cies 3 8. 0 
Diamonds given to the wiſe by the huſband" w 
father on her marriage with his ſon, e WW. d 
conſidered as a gift to the ſeparate uſe of fe 
the wife, and ſhe intitled to them in het le 
own right . | 393 n 
A preſent by a ſtranger to the wife during d 


coverture mult be conſidered as a giſt b 
her ſeparate uſe, though not ſo clear * 


anſwer 650 


as the other ; 
Ss Trinke 


kets given to a wife by a buſband in his 
dug determined to be her * eſtate 
age 393 
Where 2 huſband expreſly gives a thing to a 
wife to be worn as ornaments of her per- 
ſon only, they are to be conſidered merely 


Fro nd may alien the jewels a wife wears 
for the ornaments of her A 394 
If; huſband pledges the wife's paraphernalia, 
und leaves a ſufficient eſtate to redeem the 
pledge, ſhe is intitled io have it redeemed 
out of his perſonal eſtate 71 396 
The right of the wife to paraphernalia is to be 
preferred to that of a _— 395 
A the diamond necklace has been ſold, lady 
Londonderry is intitled to an account, ac- 
cording to the value at which it has been 


fold | 95 
Where a perſonal eſtate has been 061 


truſt eſtate charged with payment of debts, 
the wife is intitled to come upon that eſtate 
to be reimburſed the value of her para- 


phernalia | 5 


arichlonerg. See title Inha⸗ 
R 


When the grantor of a rectory impropriate, 
originally in a monaſtery, gives it to a pa- 
Tiſh, they have the nomination, and the 
truſtees muſt preſent purſuant to it 577 

The word pariſhioner takes in not only inha- 
bitants of the pariſh, but occupiers of lands 


that pay rates and duties 577 
Parliament. 

d. gave a bond to pay 8ool. a year to H. du- 

ring S. s enjoying the office of or 


whilſt any body held it in truſt for him; II. 
ut the bond in ſuit; S. brings a bill for an 
injunction; and a croſs bill was brought by 
H. to diſcover whether E. held the office 
in truſt for 8. S. inſiſted in his anſwer, 
that he was not obliged to diſcover what | 
would ſubje@ him to the incapacities of the 
ſeveral afts to vacate a ſeat in parliament 
on a member's accepting a place 276 
The defendant did right in anſwering, for he 
could not have demurred to this matter, 
becauſe that would have been admitting 
the facts to have been true 276 


during the laſt parliament, as it would af- 
ect his ſeat now; for as E. is till in pol- 
{eſſion of the place, the Houſe of Com- 
mons would believe E. a truſtee for S. and 
declare his ſeat void ++ 3." "294; 


pore nalia 394 | 


— 


by a huſband's creditors, and there is a 


| Parties. 


S. ſhall not be compelled even to diſcover | 
whether E. did not hold in truſt for him | 


Parol Agreement. See Agree: | 
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| Parol Demurrer, See title Jn? 
fant, * 


Parol Evidence, See titles 
Tvidence, Statute of Frauds 
and Perjuries, Will, N 


| A huſband in his lifetime gave a bond in the 


penalty of 10001, in truſt to ſecute to his 
| wife guol. in caſe ſhe ſurvived: parol 
evidence to ſhew it was intended at the 
time in lieu of dower, and that the wife 
acknowledged it to be ſo, cannot be al- 
lowed, being within the ſtatute of frauds 
and perjurics Page 8 
A bill brought to carry an agreement into 
execution for a leaſe of a houſe, which 
was ſigned by the defendant the leſſor 
only, who by his anſwer inſiſted it ought 
to be inſerted in the agreement, that the 
tenant ſhould pay the rent clear of taxes, 
the plaintiff who wrote the agreement 
having omitted to make it ſo, and offered 
to read evidence to 'ſhew this was a part 
of the agreement The evidence ought 
to be admitted ; for if there has been an 


of 


benefit of it by way of objection to a ſpe- 
citic performance 


Parſon, See titles Modus, 
Bil 


* 


tation. 


See title Commil⸗ 
tion, 8 9 | | 


An objection for want of parties muſt be 
the merits diſcloſed 111 


parties; on appeal, Lord Chancellor King 
reverſed that order; and ever ſince cauſes 
are directed fo ſtand over only on paying 
the coſts of the day, that the plaintiff may 
have an opportunity of making proper 


ginal cauſe, for want of parties to the ſup. 
plemental, is not made in the firſt inſtance, 
it is too late to do it when the cauſe comes 
on again, where it was put off anly for 
want of formal parties, in order that the 
decree might be complete 217 
It is not neceſſary to make defendants in an 


in the nature of a bill of revivor, nor on 
the rehearing can they object for want of 
parties | 217 


ment Parol. 


$L3 


There 


omiſſion, the defendant ought to have the 


383 


Parſonage, See title Pꝛelen⸗ 


upon opening the proceedings, and before 


Sir Joſeph Jekyll diſmiſſed a bill for want ok 


parties | maps; i 
If the objection by the defendants in the ori- 


original bill parties to a ſupplemental one, 


ä , 
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r 8 * pet, 7» 
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There were three obligors in a bond; the 


obligee brings the principal, and the repre- 
ntative of one a the ſureties before the 
court, and by his bill ſtates the third is 

- dead irfolvent,—On the circumſtances of 
this caſe the objeQion for want of parties 
Was over. ruled 


muſt bring each of the debtors before the 
court 3 2.977 406 
Debtors are intitled to a contribution 406 


Where the debt is a ſpecialty, make both the 
heir and executor parties 406 
Where the obligois are only ſureties, it is not 
ncceſſary to bring them before the court 


Paton, See titles Bail, Depoſit, 


.., Trover and Converſion, 
Market⸗Overt. 


The diſpoſition of a pawn is quite variant 
from lale; for a vendee can transfer the 
thing to any other, and trade is thereby 
promoted; otherwiſe in pawns, for they 


ſtop the change of the property in the 


things pledged ns 52 


As there is no inſtance the cuſtom of London 


* 


:* hath ever been allowed in the caſe of a 


Pawn, the pawnee hath not any title to 


_ reſtrain the goods againſt the true owner 


Penalty. See title Parliament. 


A bond was given by the plaintiff to the de- 
fendant, Ho was a hair merchant as a ſe- 


curity for his ſervice and behaviour in 
Flanders, as an agent for buying hair, and 


as a ſecurity for the performance of the |. 
agreement depoſited 10ol. in the defen- 


dant's hands. He bought only 51” worth 


of hair, and returned to England before 


the time agreed; it was inſiſted for the 
defendant he had a rightto detain'the 1001, 
that it is the ſtated damages between the 


parties, and the court will not relieve 
againſt it. Lord Hardwicke ſaid, this 
penalty cannot be decreed here, becauſe | 
this is a bond for ſervices only, and dif- 
ferent from a nomine pœnæ in leaſes to 
prevent a tenant from plowin | 
Where a perſon is guilty of a preach of a, 
| defraud the | ſentation to a Church, 4. 
revenue, this court will not relieve againſt 
it, becauſe it is conſidered in law as a 


395 


ii 396 


The court in this caſe can only direct an 2c 


tion at Jaw upon a quantum damnificatus, 


to try how tar the defendant has been 
_ dammfied - "<4 434-: "96 


— 
— 


* k 


Page 406 
Where a debt is joint and ſeveral; the plaintiff 


| Will, Adminiſtration, Pn. 


bond given as a ſecurity not to defraud the 


Perpetulty. See tiles C. 
mon Recovery, Intention 


Though the law will not admit of à 96 
tuity, yet the intention of the party, b 10 
as is conſillent with its rules, ought to b 
obſerved Page 0 


Perſonal Eſtate. See tile 
Baron and Feme, Reg 
Eſtate, Mods, Colliery, 
Limitation of Eſtates, + 


Perſonal cſtate is liable to pay the debts, un. 
leſs there is a ſpecial exemption of it 250 


Plantations. | 
To a bill againſt the defendant, as an execy, 
cutor to account, he pleads a ſuit in the 
court of Chancery at Jamaica, brought 
againſt him by the plaintiff, with the like 
matter of complaint relating to the execy. 
torſhip, and the ſame account and relief 
prayed, to which he put in an anſwer, with 
the account annexed, and ſoon after quittel 
r e for the {axe of his health, but leſt 
is attorney there to manage ihe {uit which 
is ſtill depending. Lord. Hardwicke 
ſaid, neither the term, nor even the yer 
in which the ſuit was inctituted, being ſet 
out tor certain, there is nat that averment 
which courts of Jaw and equity both n 
quire in pleas; and as it was therefore 
defective in form, he over-ruled the pla 
255 = 
Where the defendant is in England, though 
the cauſe of ſuit ariſe in the plantations, i 
the bill be brought here, the court dot 
agere in perſonam, and may by compul 
ſion on the perſon compel him to de 
juſtice | $ 
If the defendant does in an action in the 
court of King's Bench, or Common Play 
_ plead to it an action in the plantations tt 
will not bar the juriſdiction bere 5h 
Where a contract is made in England fora 
mortgage of a plantation in the Wel 
Indies, no more than legal intereſt ſhould 
be paid upon ſuch mortgage Wen 


Plea. See titles Rule, Award, 


Walter in Chancery, Planti 
tions, Tithes, Arbitratd, 


as are not herein after anſwered, 19 
þ ; general 4 4 4 
A plea ota foreign keatence over-ruled, is 
| . $8445 4 


If 
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in a commiſſary court only, that is of 2 


political nature for determining diſputes | 


| ing French actions Page 215 
thy ill for oſſeſſion, a purchaſe for a va- 
luable er eme. is pleaded; and that 
the money is bona ſide ſeoured to be paid; 
being only ſecured may never be paid, and 
the plea therefore over. ruled 304 
If a defendant pleads any thing in bar, Which 
by preſumption admits the demand, and 
the plea is held to be bad ; yet a court of 
law, will hill ſee whether the plaintiff has 
made a caſe that intitles him to recover 
. 94 499 
The rule with regard to pleas, is more libe- 
rally exerciſed here than at la 586 
Though in the caſe of Wells verſus Lord 
Antrim, Lord Cowper allowed the plea to 
the diſcovery; Lord Hard wicke ſaid, he 
ſhould not bave been of that of opinion 


| 2 5 
Where a plea is to the relief only, and is di- 
rected to ſtand for an anſwer, the words 
with liberty to except muſt be added, to 
prevent the eſtabliſhing it as a good anſ my 

| 10 

Where the bill charges particular and ſpecial 
inſtances of notics of the plaintiff's title on 
the defendant, his denial of notice gene- 
rally, is not ſufficient 815 


Pope, See titles Modus, 
Court ok BRecod, 
The Pope before the reformation, exerciſed 
2 juriſdiction, either by way of evocation, 

or by requeſt from an inferior court 198 
The legate a latere exerciſed an authority 
without an appeal to the Pope 198 


Poztions, oz Pꝛoviſiong for | 


Children, See titles Lega- 
cies 02 Poztions veſted, under 
title Legacy ; Trult fo2 rail: 
ing Potions and Payment 
of Debts, under title Truſt, 

. Satigfaction, Ueſted In⸗ 

- tereſt, Statute of Limita- 

__ tions, Daughters, Cove⸗ 
nant, e 


Dn a ſettlement previous to a marriage, the 
truſt of a term was, in caſe the huſband 
mould have no iſſue male, and there ſhould. 

be iſſue daughters, &c. to raiſe, if two. 
daughters, 25000]. to be paid to them when 

| they attain twenty-one, or are marfied; 
but not to be raiſed till after the death of 
their grandfather, The father died, and 


father ſince is dead : the bill is braught by 
the plaintiff in the right of his wife, one of 
the daughters, for 12500l. with intereſt 
for the ſame, from the time of the marriage. 
Lord Hardwicke held the portion veſted 
on the marriage, upon the words of the 
ſettlement, and that intereſt was due from 
the time of the marriage Page 416 
The court very reluctantly raiſe portions or 
intereſt upon them, out of reverſionary 
terms, eſpecially upon conſtruction or im- 
plication only 417 
By ſettlement on the marriage of H. A. with 
J. C. in caſe there was no iſſue male, and 
there ſhould be daughters living at the 
death of the father, who ſhould atiain 
twenty-one, or be married, then ſuch 
daughters ſhould have 2000l. a- piece: 


there were no ſons but only three daugh- 


ters; the defendant who was one married 
A. D. and previous to his marriage, cove- 
nanted to aſſign with his wife's conſent 
5001. to truſtees, in truſt after the death 
of A. D. and the defendant to pay it 


defendant, and A. D. and that he ſhould 
after the marriage aſſign to the truſtees, 
all the monies and ſecurities for it then 
due, and belonging to the defendant. _ H. 


to whom the defendant adminiſtered, and 
received the 20001. The children, who are 
a ſon and daughter, have a right to the 


their benefit oo. 
Though under articles, the real eſtate was in 
the mother's power, and veſted in her in 


into ſtrict ſettlement, to the wife for life, 
to the firſt, &c. ſons in tail, and in de- 
fault of iſſu male to daughters 


Polleſſion. See titles 9 
Pꝛofits, Statute of Limita- 
tions, Fifffons. +. 

To be a bonz fidei poſſeſſor, is, where the 
perſon poſſeſſing is ignorant of all the facts 


and circumſtances relating to his adver- 
ſary's title be 134 


Evidence of a receipt of rent, is a ſufficient 


099 


poſſeſſion to levy a fine 
Poſthumous Child. 
A polthumous child, born after the next rent- 
day had incurred after the death of the 


father, is under the 10 & 11 W. g. intitled. 
to the intermediate profits of the lands 


* 


20091 | 205 
This court would conſider the uncle as a re- 


lelt iſſue two daughters only, the grand- 


ceiver or a truſtee for the after born Hon, 


even 


4 a ba — 
. oe 


amongſt the children of the bodies of the 


portion, and decreed it to be ſecured for 


tail; yet: in this court it is to be carried 


Melne 


ſettled, as well as to the lands themſelves. 


A. died in 1744. A. D. in 1745 inteſtate, 


Court, 


By a ſettlement before marriage goool. S. S. 


| 
| 
b 
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even ſuppoſing the point againſt him at 


Page 206 


law 
The profits of the eftate deſcended, are the 


poſthumous child's from his birth only 


207 


Power and Execution thereof. | 


See titles Poztion, Spiritual 
Debts, &c. 


ight of Entry, 


Rock belonging to the wife was veſted in 


truſtees, who. were to transfer one moiety 


to ſuch perſon, &c. and for ſuch uſes, &c. 
as ſhe ſhould by her laſt will in writing, 
or other writing under her hand and ſeal, 
to be atteſted , two or more credible 


witneſſes appoint, &c. and for want of 


fuch appointment, &c. then 1n truſt, to 


transfer all ſuch ſtocks to her executor or 


adminiſtrators. After her death a paper 
Was found in her cloſet of her hand writ- 


hs by which ſhe gave different ſums to 
different perſons, but not ſigned or ſealed 


dy her, nor atteſted by witneſſes, © Lord 


Hardwicke of opinion, that the words | 


under her hand and ſea), to be atteſted 


by two or more credible witneſſes arc re- 


ferable to the will, as well as as to the 


other writing, and for want of the cere- 
mony of ſealing, and atteſtation by wit- | 


neſſes, this paper was not a good execu- 
tion of the power 156 


The conſtruction of law on a power coupled 


with an intereſt, is very different from a 
naked power over another perſon's eſtate 


74 


Power of Revocation. See 


. Revocation, 


Pꝛerogative. See titles King . 


_ Fnquiſition of Lunacy. 


than the law will allow _ 171 


Impedit, Jnfant, 6 


The defendant, as to ſo much of the bill as 


fought to diſcoyer, whether after inſtitution 


ta living (A.) he was not preſented to two 


other livings and influuted, &c. demurred; 


as ſuch diſcovery tends to ſhew an avoid- | 


ance of A.the demurrer allowed; becauſe, 
he is not abjiged by a diſcovery to ſubject 


| 


* 


The court of Chancery 1s cautious of extend- 

ing the prerogative ot the crown, fo as to | 
reſtrain the liberty of the ſubject, or his 
power over himſelf and his eſtate, further 


'Breſentation to a Church 02 | 
Chapel. See titles Muare 


himſelf to a forfeiture, or any thin. : 
nature of a forfeiture F 7 og the 
If a clergyman in poſſeſſion of a nwiat b 
81. a year in the King's books, accepts of 
a ſecond under that value, it is an abiolut 
avoidance of the firſt; if in poſſeſſion I 
a living under 81, in &c, he takes a ſecond 
without a diſpenſation, the firlt is voidah! 
at the election of the patron 5 
If_ the 21 H. 8, had ſaid, by accenin* 
fecond living, the firſt ſhall be ab olutely 


| void, it would have been a penalty, but 


though the act does not ſay it in worde 
yet it amounts to the ſame thing, and the 
defendants obliged to make a diſcovery 


3 408 
Pilzes. 


Admiralty. 


Pꝛocels. See title Contempt. 
In praying of proceſs upon a bill brought for 
2 diſcovery, and for perpetuating the teſ. 
timony of witneſſes, the plaintiff prayed, 
the defendant might abide ſuch order and 
decree as the court thought proper to 
make, a demurrer on ſuch a bill allowed; 
for it is praying relief, as well ax a dil. 
covery . 4 
An irregularity in proceſs, may be cured by 
a defendant's appearance 356 
No court of common Jaw has gone ſo far a 
| to ſay, if there is any wregularity in the 
proceedings on a judgment by default, 
that they will not let the defendant in, to 
| contend upon the merits 570 


| Pyochetn Amie, 


| The depoſition of J. G. the prochein amic 


of the plaintiff cannot be read for the plain- 
tiff, ſhe being liable to coſts - 511 
The depoſition of the wife of a prochein 
amie cannot be read, as the huſband is 

hable*to coſts _ | 547 
Where there are two. ſuits brought by diffe- 

rent prochein amies, the court will refer 
them to ſee which is propereſt; becauſe 
the court as guardian of infants, will take 
care what is done ſhall he for their 1 


Pꝛomiſe of Marriage. 
Before execution on a judgment obtained 
againſt D. on an action upon a promiſe o 


marriage, he by mortgage conveys bit 
' whole effects to the defendant ; the cout 


would carry it no further than to allov 
the plaintiff to redeem the defendant 


1 
P10 


See title, Court of | 


e »a 


»hid 
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Povilions fo2 Children, See | it, will not make the iſſue of the marriage 


f , | "purchaſers Page 378 
titles Poztions. I The advantage a purchaſer receives from the 


-. Publication of Banns. 
; 4 Hardwicke expreſſed his wiſh, that all 
* by publication of banns 


only Page 813 | 


aublication of a Will. See 
Pu i titles Mill, Codicil. 


Publication, is an eſſential part of the execu- | 
tion of a will, and not a mere matter 'of | 
form 161 


Publication. 


You cannot move to diſmiſs a bill after pub- | 


Jication is paſſed ; and it is no hardſhip to 
= e for if the bill is diſmiſſed 
at the hearing, he will have his full coſts 


| | 558 
Public Jnconvenience. See 
title Clandeſtine Marriage. 


Reaſons of public benefit and convenience 

have great weight : 16 
As inſtances of clandeſtine marriages were 
never more frequent, arguments of public 
- inconvenience ought to have great weight 


42 
Purchaſe, Purchaſer, Pur⸗ 
thale Money. See titles Plea, 
Exetutoz, Articles, Notice, 


Jointure, Uoluntary Ton⸗ 


' veyance, Court of Chancery. 


If a perſon will, purchaſe with notice of 
another's right giving a conſideration will 
uot avail him 1 238 

From the time of the agreement for a pur- 
chaſe of an eſtate, the vendee is a truſtee as 
to the money for the vendor 273 

But this rule is confined merely to the vendor 
and vendee, and will not extend to a 
third perſon _. 273 


forth the purchaſe deed, and plcad his 
purchaſe in bar, to the diſcovery of the 
title deeds fs 302 
A jointre ſs or a purchaſer, ought to produce 
their deeds, to ſee if the lands they claim 
are comprized therein 302 
Whoever will make himſelf a purchaſer ior 
a valuable conſideration, mult take by con- 
tract, and under an actual conveyance 


by HEN 377 
Sheving a ſettlement to parties before mar- 


wearing out of lives, has never been con- 
ſidered as a'rcaſon by this court, for his 
paying intereſt for the purchaſe money 646 


It is not a general rule, that a purchaſer of 


eſtates under a private agreement, or a de- 
cree for a ſale, ſhall from the time of 
poſſeſſion pay intereſt 637 
The court in awarding of intereſt never re- 
gard the execution of articles for a pur- 
chaſe, but the time of execution of the 
conveyances, and even then the purchaſer 
ſhall 05 intereſt only from the time the 
poſſeſſion is delivered | 637 
Where after a perſon is reported the belt 
purchaſer, lives drop in, the court have 
directed the purchaſer to make ſome com- 
penſation, in reſpect to the eſtates being 
ettered 638 
Where there is a purchaſer for a valuable 


_ - conſideration, without notice of a mort- 


gage; the mortgagee cannot tack his bond 
to it, and can only have it out of the ge- 
neral aſſets of the mortgagor 659 


— 


Quare Impedit. See titles 


Preſentation to a Church 0 


Chapel. | 
T HAT a quare impedit cannot be ſued 
a 


out after ſix months, where 2 perſon 
s been preſented to a living by one who 


has not a right, is a rule very proper to be 


adopted in equity; becauſe it is the gene- 
ral one, that equity follows the law; be it 
originally aictolution of the common law, 


or introduced by ftaime 458 


9 2 


riage, and their relying upon the credit of 
4 


— 


Real Eſtate. See titles Perſo⸗ 


nal, Debts, Jntanc Beir at 
_ Law, 


A purchaſer if he denies notice, need only ſer | 


Monkey, Covenant, 


Condition, Water:Wozks, 
Spiritual Court, Jnfant, 


Sccurities. 


S. by will gives to three truſtees8oool. 


in truſt to diſpoſe thereof in lands in 
tee ſimple, to be ſettled on her graudſon 
T. M. and the heirs of his body and for 
default of ſuch iſſue directed tne truſtees 
to convey the ſame to the drapers com- 
pany, who within three months atter ſuch 
conveyance were, by morigage or ſale of 


Part, 
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part, to rai 
Which A. S. bequeathed to him, in caſe of 
the death of T. M. without iſſue. E. L. 
died the 29th of April 1738, and H. admi- 
niſtered to him. T. M. the grandſon died, 
under twenty-one, and without iſſue. 
As the legacy to E. L. under the will 


of A. S. was to be paid out of a real eſtate, | 
and he is dead before the contingency | 


| happened on which he was to take, this 
_ Caſe is within the general rule Page 112 
Money directed to be laid out in land, is con- 


ſidered as land, and the intereſt goes as the | 
114 


profits would after a purchaſe 
It cannot be conſidered as money in reſpect 
to the legatee, becauſe the will directs it 
ſhall be raiſed by mortgage or ſale, which 
ſhews it muſt be out of land 114 
As the eſtate is deviſed to the drapers com- 
_ pany, only in caſe of the death of T. M. 
without iſſue, and the legacy to E. L. 
upon the ſame event, the time ſeems to be 
annexed to the legacy, and not given in 
general to be paid upon that contingency 
T- 11 
Where there are remainders of a rea! eſtate, 
if the perſon to whom the particular limi- 
tation is, never has been in eſſe, the re- 
mainder over takes effect 317 
Chattels real are not called fo, as being real 


eſtate, but becauſe they are extractions out 


of the real EA 


| 492 
The teſiduary clauſe in the will of Richard 


Pain carries the intereſt, as well as the 
thing itſelf 2 
R. B. by articles previous to his marriage, 
covenanted to pay out 2000l. in the pur- 
chaſe of lands, and to ſettle the fame on 


himſelf for life, and after his deceaſe to 


Mary his intended wife for life, and alter 
both their deceaſes, to truſtees to fell, and 
the money ariſing from ſuch ſale, to be 
divided among the children of the mar- 
riage, to ſons at twenty-one, daughters at 
twenty-one or marriage, provided no fale, 
be made till one of the ſhares ſhall become 
papyable; the purchaſe was made accord- 
ingly, and Mary after her huſband's death 
enjoyed the eſtate till her own death 689 
Elizabeth the only ſurviving child dicd un- 


married and inteſtate, but attained her age 
LED 680 | 


of twenty one EE ng * 
Her half ſiſter adminiſtered, and inſiſted the 
| truſt eſtate ought to be conſidered in a 


court of equity as the perſonal eſtate of 


Elizabeth, but lord Hardwicke was of opi- 


nion, as Elizabeth the abſololute proprictor 
of theſe eſtates, had taken them as land in 


her lifetime, and done acts to ſhew, ſhe 
- intended they ſhould be conſidered as real 
eſtate, they muſt be held as ſuch, and 
to the heir at low Re. | 


Elizabeth as ſhe was the only child of the 


3 
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ſe and pay to E. L. goool. | 
t 


80 
680 


* 


lifetime to come into the court, to com 
the truſtees to ſell the reverſion in the lands 
for her benefit Page 688 


Receiver, See Statute of 
Limitations, Poſthumoug 
Child, Bankrupt. .. 


The plaintiffs were two of the children of 
MN. the elder, who had a mortgage of 
3500l, on the eſtate of W. K. and bein 
ſo intitled, died April 25th 1712, but by 
his will had appointed his ſon J. M. his 
wife, and another perſon executors, and 
deviſed to them, their heirs, &c, all his 
real and perſonal eſtate in truſt, for the 
payment .of his debts, and what ſhould 
remain to be divided equally among his 
children,—J. M. the younger, 18th May 
1726, being appointed receiver of the 
whole eſtate of Edmund duke of Bucking. 


—— * 
. 


* 


and the other executor of old Mead were 
parties, reciting there was goool. due on 
the mortgage, and that the ſame wag the 
proper money of J. M. the younger, con. 
vey, to maſter Bennett, his heirs and aſſigns, 
the mortgage and all money due thereon, 
with a proviſo, that if J. M. ſhould once 
a year whilſt receiver, account with mafter 
Bennett, and pay the balance, then Ben. 
nett to reconvey the mortgaged premiſes 
to ]. M. his heirs, cc. 235 
J. M. died inteſtate, and greatly in. 
debted to duke Edmund's eſtate; the 
executors of the ducheſs, who was. the 
executrix of the duke, claim the bene. 
fit of the mortgage, and conveyance to 
Bennett, and inſiſted the plaintiffs have no 
right to any of the money due thereon, 
"till ſatisfaftion is made for what is owing 
from]. M. the younger, on account of ſuch 
receiverſhip. Lord Hardwicke was of 
opinion, as the act which was done in this 
caſe, appears to be the tranſaction of all 
the executors, and two of them wete not 
intereſted, and no colour of fraud, but a 
purchaſe for a valuable conſideration; 
there not are ſufficient grounds to ſet aſde 
their aſſignment of a mortgage belonging 
to J. M. their teſtator“ 205 
The courſe of the court requires a ſecuriy 
by the receiver, and two ſureties in à re. 
cognizance, and taking the aſſignment of 
a mortgage belonging to a receiver Ver 
improper, and ought not to have bet 
done „ 207 
A receiver during the infancy of the plan 
tiff, Who had no guardian, was directe 
to place out the ſurplus of the ret 


when the ſame ſhould amount en 
2 1 


— 


| marriage, had a right even in her mother 


hamſhire, by deed, to which Jane Mead 


F 


| 131 
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. petent ſum, on government or other ſecu- 
rities} having never placed it out at in- 
tereſt according; to the decree; the court 
directed, that he ſhould pay intereſt at 41. 
ber cent. from the time of the-decree, till 
he infant came of age Page 274 
it is no excuſe for the receiver, that the 
maſter did not give any directions about 
+ jt, for it was his duty to remind the maſter 
to lay out the | ſurplus rents when it 
- - amounted to a competent ſum 274 
That buildings and farms are in a ruinous 
condition, and tenants often breaking, will 

not juſtify a receiver's keeping the balance 
in his hands; for it is not to be ſuppoſed 
be could exhauſt the whole received from 
the rents of the eſtate 275 
The receiver's ſettling the accounts, and 
delivering the vouchers to the plaintiff 


the balance and receiving it without ob- 
jection, had no weight, as this tranſaction 
Vas two days only after he came of age 275 
A teceiver appointed by this court, ſhall not 
make good a loſs Which was not owing to 
— of his, for Where the rents he 
has in his hands are large, it is a neceſſa 

| ution to remit it by bills to London, 
| rather than in ſpecie 480 
Where a receiver pays money to a tradeſman, 


credit at the time, though he fails ſoon af- 
ter, it ſnall not affect the receiver 480 
Zut if the money had been loſt by his wilful 


will oblige a receiver to ahſwer the loſs 
out his on pocket 4 481 
A receiver may be granted on motion, not- 
- *withſtanding the reſervation of all matters 


ſional order 690 


A receiver appointed by this court has a 
power to diftrain for rent, and need not 


legal right to the rent 


- Securities, &c. 


Tail, 


4 


votation, Ale. 
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when he came of age, and his admitting |. 


and takes bills for the ſum; if he was in 


default, and placing it in what he knew at | 
the time to be an improper hand, the court 


under the decree, for this is a mere provi - 


apply for à particular order for that pur- 
poſe, unleſs there be a doubt who had a. 


759 | 
| Recogniſance, See under title 


Where a recovery in the court of Common 


* 


On a huſband's promiſing to do acts for a 
wife's benefit, ſhe in articles before mar- 
riage covenanted to join in ſuffering a re- 
covery of her eſtate, and ſettle it to him 
and his heirs | Page 741 

The huſband made his will; and deviſed this 
eſtate to the defendant, but not having 
done hat he obliged himſelf to do, came 
to a new agreement with his wife, that he 
ſhall not take her eſtate inſtanter in fee, 

but ſubject to an appointment of the huſ- 
band and wife; and in default thereof, to 
the uſe of the huſband and his heirs 741 

The recovery was ſuffered, and the uſes de- 
clared to the purpoſes of this deed, he died 
in the wife's lifetime, without making any 
appointment or revoking his will 741 

The recovery ſuffered by Mr. Freeman and 
his wife, and the declaration of it to the 
uſes of the deed, is a revocation of Mr. 
Freeman's will | 741 

Where a common recovery is to a particular 
purpoſe, it ſhall revoke no farther than to 
anſwer that purpoſe _ | — 7 


Redozy. See titles Turacy, 
_ Pariſhioners, | 
Redemptiou. See titles Mogt⸗ 
_ gage, Annutty. 
Regiſter Act. See title Notice, 


The intention of the regiſter act is to ſecure 
ſubſequent purchaſers againſt prior ſecret 
conveyances eo 


Relations. See title Spetific 
Perkozmante. 


T. S. ſeized in fee of lands, deviſed the ſame 
to his wife for life, and after her deceaſe, 
to R. B. and the heirs of his body, and 
for want of "ſuch iſſue, to be ſold and 
divided amongſt his relations, according 
to the ſtatute of diſtributions where no 
will is made | . 558 

The wife is no relation to the huſband,. and 
the next of kin take the whole excluſive of 
her, both by the words of the will, and the 

' intention of the teſtator 758 


WE is t I | A. gives the reſidue of his perſonal eſtate to 
Recovery, See titles Common. 
3 Eſtates in Fee- | 
Atl, Cruſtees to preſerve 
contingent Remainders, Re- 


truſtees, who are to permit his wife to 
receive the produce for her life, and ſays, 
after her deceaſe, I give it to ſuch of my 
relations as would have been intitled under 
the ſtatute of diſtributions, in caſe I had 
died inteſtate, the wife not to be conſidered 
as a relation 3 | 730 
Relations in dictionaries, means conſanguinei 
et affines: in the ſtatute kindred by blood 


Pleas has not been entered upon record, if 


appears by the prothonotaries minutes, it only 5 761 
Was ſuffered at bar, the court will order it | The wife non affinis eſt ſed cauſa affinitatis 
to be. entered, with a provifo it does not | 761 


Produde any ſubſequent purchaſer, Idem 
as to an old jud TR 
Vor. III. judgment 31 


The word my relations, means exactly th, 
| ſame as my own relations 3 
8 Keleal 


s M 
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Releaſe of Errozs. 


After the plaintiff at law had obtained judg- 
ment againſt P. and an award of execution 


on the ſcire facias to revive a judgment, 


P. obtains an injunction on the common 
term of giving a releaſe of errors, and 
afterwards brings a writ of error in the 
Exchequer Chamber ; this is a breach of 
the order, and a contempt of the court 
Page 297 

Where a releaſe of errors is given immedi- 
ately after judgement entered, and before 

. the ſcire facias taken out, the words had 
done and ſuffered in the releaſe, muſt be 
confined to ſuch actions, &c. as are al- 
ready accrued, and bringing a writ of 
error on the ſcire facias would not be a 

- contempt of the court +7" 297 
After the Exchequer Chamber have affirmed 
the firſt judgment, they have no authority, 
and a writ. of error brought there, upon 
the award of execution would be no ſuper- 
ſedeas e 297 
The releaſe being in 1731, the court would 


not conſider it as a contempt, but ditected 


the proceedings only on the writ of error 
ſhould be ſtayed | 298 


Rents and Pzofits, See title 
Poſthumous Child. 
Where the bailiff of a manor pays the rents, 


if it is to a wrong hand, he mult pay it 
over again _ : „„ 


Replication. See title Bill, 


"Over. 


The court will not give leave to withdraw a 


replication, unleſs it is added that the 
plaintiff may be thereby enabled to 


amend his bill, or otherwiſe it may be a 


coutrivance to defeat the defendant of his 
full coſts by getting the bill diſmiſſed at 


the hearing with 408. coſls « 565 
Lord Hardwicke gave general directions to 
the regiſter to frame an order, to prevent 
applications to the court to withdraw the 


plaintiffs replication, with a view to ſet 
down the cauſe on bill and anſwer 
only, and by that means get the bill diſ- 
miſſed with coſts, according to the courſe 


of eco o > 579 


Reſtraint on Marriage. See 


titles arriage, Inkant, 


Court 9 Chancery, Tondi- 


tlon. 


A. gives his wife the whole ſurplus of his 


_ perſonal eſtate ; but if ſhe marrics again, 


* 


| 


; PE 


» 
#74 


then ſhe is to deliver up half te h:. 
ther and his heirs; a bil 1 
cover Whether ſhe is married; ſhe dem ag 
red to the diſcovery, as it would ſubied 
her to a forfeiture. 4 This being a cond; 
tional limitation over of an eſlate, ſhe 2 
ſnew ſhe has performed the condition: 
and the demurrer was over- ruled p., 


The juriſdiction of this court is exerciſed 
ſometimes by way of puniſhment, on ſuch 
as have done an att to the prejudice of i. 
farits, but more uſefully to efirain perſons 
from doing an a@ to diſparage them, 


_ Where it has not yet been compleated 303 


If the maſter to whom it is referred, to ſee 
if a ſettlement propoſed is proper, reports 


it improper, the court will not give tie 


- infant leave to marry | _— 
P. by his will gave to each of his grandaugb. 
ters on their day of marriage 1 gool, and 

deſired they would not marry without the 
conſent of their father and mother or the 
ſurvivor; and if they ſhould marry withou 
ſuch conſent, then he revoked what wy 
thereby directed to be paid, and ſuch of 
them ſhould not be intitled to any benekt 
by virtue of his will, further than wha 
the father or mother, or ſurvivor ſhould 
direct, and afterwards ſays, that after the 
ſeveral legacies are ſatisfied, if any ſun 
ſhould remain in the hands of the truſtees, 
the ſame ſhall be paid to his daughter 
Philadelphia for life, and after her deceaſe, 
to the defendant and his heirs. The plain. 
tiff, one of the grandaughters, who mar. 
ried without the conſent of the father and 
mother, brings her bill for the legacy, 
the mother appointed truſtees for 
whole legacy for the ſeparate uſe of the 
plaintiff for life, and to her iſſue, and if 
| the has none, to the defendant : * If the 
teſtator himſelf had in this caſe abridged 
the legacz, it would have been no more 
than in terrorem, and delegaling it to 
another perſon to do it will carry itn 
further, and conſequently, this nd 
amounting to a deviſe over, the plaintifi s 
intitled to the legacy“ oh 
It is the being given over and veſting in: 
third perſon, has induced the court 
ſuffer the condition to effeQuate, and not 


| the intention of the teſtator 


a 
An exprels deviſe, that if a legatee ſhould 
not perform the condition, the legacy ſul 
ſink into the reſiduum, amounts to a f. 
| viſe over; but there is uo ſuch direftin 
here, and however prudent what the me 
ther has done may be, I cannot conſtrue 
it to be a forfeiture, without ſhaking tht 
authority of all the other caſes g 


Revocation 


A Table of the principal Matters. 


evocation. See titles Feoff: 
At, and under (il, the 
diviſion Revocation of a Will. 


0 e conveyance which would be a re- 
7 5 of 28 of a legal, will be 
equally a revocation of a deviſe of an 
equitable eſtate | Page 748 
Where a conveyance of the whole eltate in 
law is meant but for a ſecurity, the revo- 


cation ſhall be pro tanto only 748 


Where a man has an equitable intereſt in ſee 
in an eſtate, and deviſes it, and makes a 

' ſublequent conveyance of the legal eſtate 
to the ſame uſes, it is no revocation 749 
A man ſeiſed in fee of an eftate, deviſes it, 
and afterwards, by deed, takes an eltate 
for life, and to a ſon when born, and the 
; heirs of his body, without any truſtees to 


preſerve, &c. this is a revocation, of the 
; \ | 


will 5 749 
he execution of a ſecond will is a revoca- 

cation of the firſt; and the cancelling the 
ſecondafterwards, does not ſet up the firſt 
again | 798 
The eſtates deviſed under the will of C. A. 
muſt remain unaltcred to the teſtator's 


= 


death, for any alteration, or new model- 


ling, makes it a different eſtate, and oc- 
caſions a different conſtruction at law 798 
A conveyance from the earl of L. to truſtces, 
in conſideration of an intended marriage 
with C. though there never was ſuch in- 
tention, determined to be a revocation of 
his will 80 
If a man ſeiſed in fee, thinking he had an 
eſtate tail only, ſuffers a recovery to con- 
firm his will, yet it is revocation of it 893 
The excepted * out of the general rules 
of revocations ate confined to mortgages 
and conveyances for raiſing money to pay 
debts | 805 
A mortgage in fee after a deviſe, isa revoca- 
tion in law, otherwiſe in equity 3805 
Though in the caſe of mortgages the convey- 
ance be of a real eſtate, yet, in the conſi- 


1 


deration of this court, the thing conveyed 


is regarded merely as a perſonal intereſt ; 


for having no quality of a real eſtate, it is 


no revocation of the deviſe of a real eſtate 
"oy n | 805 
There having been an uniform ſeries of opi- 
nions 1n this point, it ought not to be 
varied 2 855 | 


806 


Rule, See titles, Bill, Decree, 


_ - Depofitions, Caſe, Execu⸗ 
tor, Defendant, Demurrer, 
Plea, Parties, Coſts, Com⸗ 

million, Jnfant, Devile, 


— 


— 


| 


52 


36 n 


A 


J 
A 


Witneſs, Anſwer, Mar: 
riage, Water Wozks, In⸗ 


ſolvent Debtors, Supple⸗ 


mental Bill. 


A parentheſis is not to be rejected in legal 


caſes; though, according to the rulcs of 


grammar, a ſentence may be complete 
without it Page 8 


If facts are put in iſſue, the party is not obli- 


ged to point out what will be the effect of 
them, for the court are ta make the infe- 
rence of law from them, as ex facto oritur 


to be relieved againſt that; but by way of 
inducement only, mentions there were 
fraudulent circumſtances attending this 
cafe, without making it a diſtinct charge 
from the forgery, eee the truſtees, 
who were parties to the leaſe, and to 


whom the fraud is imputed, before the 


court, and for want of this, the defen- 
dant's council objected to the plaintiff's 
going on with the cauſe. © Lord Hard- 
wicke ſaid, as there had been already a de- 
cretal order, and an iſſue to try the for- 
gery, and brought on now upon the equity 


reſerved, the only method to aſſiſt this caſe 


Was, to let the cauſe ſtand over, and to 
allow the plaintiff, on paying the coſts of 
the day, to bring a ſupplemental bill, in 
which he may charge the fraud, and make 
the truſtees parties“ | 110 
ad the bill ſtated both points of relief 
diſtinctly, the plaimiff might, when the 
cauſe came on upon the equity reſerved, 


have procecded on the charge of fraud, 
though he has failed in ſetting aſide the 


deed for forgery 111 


The rule is, that 1f a man has a debt owing, 


and deviſes it, and it is paid in voluntarily, 
tne legacy continues ' 1412 
s the real eſtates were not originally made 
Dable, but only as auxiliary, and the charge 
on them depending on à condition prece- 
dent, which never was performed, this 
caſe muſt be conſidered as a mere perſonal 
legacy, and as ſuch to be a by the 


rules of the civil and eccleſiaſtical law 3335 
R. and his wife filed an original bill, io 


which the defendant put in his plea, and 


it was allowed: D. filed a croſs bill againſt 


R. and his wife, to which they put in 
their anſwers, and exceptions were taken ; 


then R. and his wife filed their amended. 


bill againſt D. who appeared, and prayed 


| ſix weeks time to put in his anſwer to the 


amended bill, after R, and his wife ſhall 


have anſwered the crofs-bill; the plaintiff 


in the croſs: bill having procured a report 
that the anſwer of R. to it wasinſufactenty 
5M 3 R. by 


us 
bill charges forgery in a leaſe, and 9555 | 


— . 7§˖—ĩ; ̃  — . 


Ademption, Intention, 


I. previous to his marriage with D. cove- 
nanted that he would by will, or by ſome | 


B ay. > ——ͤͤ 5 —— — 
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R, by that means loſt the priority of ſuit | 
A A Sedna \ = 79 


4 | 
8 Ly DS. ** r * * 4 a. MD. ah hat. 


Satisfaction. See titles Legacy, 
* 


demption of a Legacy. 


A LEGACY that ought to be deemed a 
ſatisfaQtion, muſt take place immedi- 
ately after the teſtator's death, for a debt 
being due then, the legacy muſt be ſo too, 
and not being payable in this caſe till a 
month after, the court held it to be no ſa- 
tisfaction 9 
Legacies naturally imply a bounty, and there- 
ore on the point of ſatis faction, the court 
have of late fad hand on any circumſtance 
to diſtinguiſh the latter from the former 
caſes 3 | 97 
This court which leans againſt incumbering 
eſtates twice, will overlook little circum- 
ſtances of time as to the payment of the 
two ſums, to children; where both the 
_ proviſions move from the father, and are 
given for the ſame purpoſes. 


good aſſurance in the law, grant to D. or 
E. D. the mother, or her cxccutors, &c. 
in truſt. for D. and for her ſeparate uſe, 
20001, to be paid to D. after his deceaſe ; 
and in caſe he ſhould not by will or other- 
wiſe aſſure to D. the 1000!. then his exe- 
cutors, &c. ſhall within ſix months after 
his deceaſe pay the 1000l. L. is dead 
without making any will or deed 1n regard 
to the 10001. ©« Lord Hardwicke ſaid, that 
D. is not intitled to the 10001. and the 
diltributive ſhare likewiſe of L. 's perſonal 


eſtate, being meant only to ſecure a provi- 


ſion for the wife, without any intention of 
the huſband to leave it as a debt 419 
The court have conſidered a proviſion out of 
real eſtate as a ſatisfaction for a debt to an 
eldeſt ſon, and not draw a ſum out of the 
perſonal eſtate, which would be a double 
proviſion for him, to the prejudice of 


younger children 421 | 


Scandal and Impertinente. 
See titles Depofitions, So⸗ 
licito2, . 


De poſitions were referred for impertinence; | 


the Malter reported them impertinent ; on 
exceptions taken to his report, they were 
ordered to ſtand over till the beariog, the 
court being doubtful whether depoſitions 
could be referred for impertinence only. 


School. Ses titles Uifito), Che.. 
rity. Tha: 


To ſend children of a lower ſort to a Latin 
ſchool gives them a wrong turn, as it tales 
off their inclination to huſbandry ang. 
rade Page 1 
The guardian is a proper judge at What 


Will not indulge the infant in being put to 
a private tutor, or going to another ſchool 
and if he refuſes to go will take a proper 
courle to compel him 7210 

A young gentleman who had been placed at 

, the univerſity of Cambridge, on abſenting 
himſelf, and refuſing to return, was ſent 

back by Lord Macclesfield, in the cuſtody. 

of his own tipſtaff FE 721 


Securities, Judgments, Sta: 
tutes, and Recognizances. 


A leaſe of 16 years, which had been granted 
as a collateral ſecurity to a recognizance 
for 3500l. being expired, the plaintiff by 


and that the ſecurity might be vacated, or 
ſatisfaction entred on record. The ac- 
count directed to be taken of the rents, 
which have accrued ſince the expiration of 


and to be deducted out of the principal, 
intereſt and coſts, and the plaintitf decreed 
to be intitled to a conveyance of the inbe- 
ritance of the eſtate in queition, and pol- 


ue 2061 
A known eſtabliſhed diſtinction in this court 


real, is a term adopted in the law, and 
muſt be underſtood to mean landed ſecu- 
rities only e 808 


Separate Maintenance. dee 
titles Baron and Feme, Nt 
exeat Regno, Supplitavit. 


ſaid, he did not chuſe to bea witnels to 
her infirmities, and therefore, during the 
time ſhe lived with her father, would al- 


maintenance, moved to be paid 600l. be- 
ing a year and half's; arrears, to Keep het 
till the cauſe is heard ;, the huſband having 
by his anſwer ſworn he was deſirous of c0- 


557 


habiting with her, the court, in dee 
| h 


ichool to place his ward; and the court 


See titles Bonds, Mortgages, - 


bis bill prayed to be let into poſſeſſion, 
the leaſe, and received by the defendant, 


ſeſſion on payment of what ſhall be found 


between government and real ſecurities ; 


Seilin, See titles Fine, Nil 


A huſband, in a letter to his wife's father, 


low. her 100l. a quarter: the wife having 
- brought a bill for eſtabliſhing her ſeparate: 


A Table of the principal: Matters. 


for. the time;paſt, a ſum of money to be 
id her, would not order it as arrears, 
but 400l. in graſs, and ſaid they: ſhould 
not direct it for che future Page 295 
When the buſband, in order to evade a ſen- 
tence in the Eccleſiaſtical court for mainte · 
nance, is going out of the kingdom, this 
court, on a bill filed by the wife, will 
ant a ne ex eat regno 295 

2 huſband offers to cohabit with his wife, 
che court have refuſed to continue it 296 
There is no inſtance of a.decree for eſtabliſh- 
ing a perpetual ſeparation betwixt huſband 
and wiſe, and to compel him to pay her a 
ſeparate maintenance, unleſs there is an 
1555 agreement for that purpoſe 550 


 Sequeſtration.. 


Where a defendant, for want. of putting in 


ceſs of contempt to a ſequeſtration, and 
the bill taken pro confeſſo, on a decree 
2gainſt him ad computandum, the court 
will not diſcharge the ſequeſtration on 
paying the coſts of the contempt only, but 
will keep it on foot as a ſecurity to the 
plaintiff for the defendant's appearing be- 
fore the Maſter, to take the account 468 
Where a ſequeſtration iſſues as a meſne pro- 
ceſs, it falls with the death of the perſon ; 
but if for nonperformance of a decree, the 


death of the party does not determine it 


594 
If there be a ſequeſtration niſi for want of an 


anſwer againſt a member of parliament, 


and he puts in an anſwer before the order 


1s made abſolute, and exceptions are taken 
to the anſwer, the court will enlarge the 
time for ſhewing cauſe, till it appear whe- 
ther the anſwer is ſufficient 740 


Settlement bekoze Marriage. 
See titles Settlement after 
Marriage, Specific. Perkoz⸗ 

mance, Purchale, Potions, 


Marriage. 


Previous to the marriage of G. S. the father 
of the intended wife covenants to pay 
1000l. to the huſband on the marriage, and 
that his executors, &c. ſhould pay likewiſe 


to the huſband, his executors, &c. ſix 
| months after the father's death, 5ool. as 


the remainder of the wife's portion; and 


| by the ſame deed, the huſband contracted 


he would give ſecurity by ſpecialty, that | creed to an adminiſtrator; and has a lien 
in caſe, his wiſe ſurvived him, his heirs, 
| executors, &c. ſhould within fix months 
| after his death pay her 10001. He gave a 
bond three days after the marriage; be- 


mes a bankiupt; but before the bank- 


After a decree for a eparate maintenance, if | 


his anſwer, has ſtood out the whole pro- 


| . ruptcy,, and after,the,father-in-law's death, 


the huſband being indebted to the plaig- 
tiff, aſſigns the gool. to him, as a ſecurity:\ 


1 
' 
| 


; aſſignee of the 500l. againſt the executrix 
of the wile's father, and the bankrupt. and 
his wife, and the aſſignees under the com- 
miſſion, for the ſum. Lord Chancellor 
directed the executrix of the wiſe's father 
to account for the gol. to the plaintiff, as 
it never was the money of the wiſe, but a 
debt due to the huſband himſelf Page 30g 

Where the wife hes a demand in her own? 
right, and the huſband applies in her right, 
if there is no agreement previous to the 


morriage on her behalf, the court will take 
care of her intereſt. 0 


If the huſband had not been a bankrupt, =» 


the, father's covenants under the articles, 
the court could not have compelled him 
to do more than give the bond, and the 


ſhare of her huſband's perſonal eſtate, and 
his aſſignee ſhall not be in a worſe condi- 
tion than himſelf. / ©, 404% 
An infant is bound by a ſettlement made on 
her marriage, where it was made with the 


Settlement after Marriage. 
See titles Settlement bekoze 


Marriage, Articles. 


A father contracting for an infant child ſhall 
bind the child, eſpecially iſ the child claim 
any thing under the ſettlement, but then it 


ration of the marriage; if after marriage, 
otherwiſe ; and being the. next day after 
does not differ the cale ; for whether two 
days, or ſix, or ſix yeats, ut is the ſame 
thing 54 


| Solicitoz. See titles Attozney, 
Attidavir 

The court made an order i fer a Maſter 

the affidavit of the plaintiffs own ſolicitor 
for impertinence 391 

Where a ſolicitor has been negligent in ma- 
naging a client's buſineſs, this court can 
grant an attachment againſt him; and 
courts of law exerciſe the ſame ſummary 
juriſdiction over attornies 68 


has a right to be paid out of a duty de- 


upon it before the bond creditors of the 
deceaſed; nor can the adminiſtrator con- 
trovert this rule by inſiſting on applying 
the aſſois in a courſe of adminiſtreticn 

| 720 


* South 


for the debt. The: bill is brought by tbe 


had brought a bill for the performance of: 


wife muſt have taken her chance as to the 


approbation of parents and guardians 6 


muſt be before marriage, and in conſide- 


8886 
A ſolicitor who is in diſburſe for his client, 


Aa non} ꝶä— ret —s 
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South Sea, oz other Stock. 
A. b- 4 an intereſt in new South Sea annuities 
«uring his liſe, and dies before the Chriſt 
mas half. year becomes due: the purchaler 
of A. 's intereſt in his lifetime in theſe an- 
nuities is not intitled to the Chriſtmas di- 
vidend je Page 260 
Had it continued a mortgage, the purchaſer 
would have been intitied to his demand, 
for there intereſt accrues every day for ſor- 
bearance of the principal 261 
South Sea anndities are by act of parliament 


conſidered merely as ſuch, and are exactly 


in the caſe of a common one, payable half- 
yearly, where the annuitant dies before 
the half-year is completed 465 


Spetial Pleading. See title 


Plea. 


Specific Deviſe 02 Legacy, See 
uncer title Legacy. 


Specific Perkozmance. See ti- 


tles Agreement, when to be 
perkozmed in Specie, and 
when not, under titles Agrce- 
ment, Parol Evidence. 


By articles between Sir R. F. and his fon, 
previous to the marriage of the latter, an 
' eſtate of B2ol. per ann. was limited to the 
fon for life, and after the determination of 
that eſtate, to raiſe a jointure of 400l. a 
year rent charge for the wiſe, to truſtees 
_ preſerve contingent remainders to the ſons 


4 zn tail male, and aſterwards to ſons by 


i another marriage; then the articles take 
up the conſideration of another part of the 
eftate, and limit the uſes there to the ſame 


perſons as in the firſt mentioned lands, 


with a charge by way of additional por- 
tion of 4000). to the daughters of Sir R. 

F. the father; and after ſeveral limitations, 
to the plaintiff Lady Goring, one of the 
daughters of Sir R. F. and her heirs male, 
then to his other daughters in tail; then 
to Mr. F. of G. then to the right heirs of 
8M R. F. | 286 


The father died in 1736; the fon ſurvived, 


who directed a draft for carrying the arti- 
cles into execution, but died before it was 


. finiſhed ; the legal eſtate deſcended on the, 


four hfters in fee, as herrs both of father 
and brother. A bill brought by Lady 
Goring to carry the articles into execution, 
and to have the entail of the eſtate limited 


to her ſettled accordingly. The articles | 


made previous to the marriage of Mr, 
Fagg decreed to be carried into execution 


my 


Though it is diſcretionary in the court wy, 


In a queſtion between relations in the 10 


> leave the plainift to his remedy at law 
; | 


Spiritual Court, 
Court of Reco, Spolia: 


A legat 


Though in a perſona] legacy, where the vil 


| 


for the benefit of the faintiff ; 
e e e lit he 


The ſpecific execution of the anticles "ba 


the moſt adequate Juſtice in generyl, the 


court will not leave it to an action at law 


8 


ther they will decree a ſpecific execution 
vet It 1s ſo on certain grounds, and not ty 
birrary, but governed by the rules of 
equity | | 97 
degree, the rule that governs the dun i 
thele caſes is, whether it would be attend. 
ed with hardſhip or not? or whether z 
fuperior or inferior equity ariſes on the 


| Part of the perſon who comes for a fpecifc 


performance _ - 183 


A ſpecific petformance of marriage article 


has been decreed in this court even as to 
collaterals ! 


The court will not decree a partial perform. 
| ance of articles; but where ſome paris ap. 


s unreaſonable, they always dilmilsthe 
il ; 


3 
In gaſes of fraud or miſtake, the court — 


upon another ground, and relieve again 
the ſettlement itſelf ' 


It is in the diſcretion of this court, whats 


they will decree a ſpecific performance, or 


| 389 
See titles 


tion, Adminiſtration, Court 
of King's Bench, Guardian, 
Tourt oz Delegates. 


Where a feme covert has a power to diſpoſe 


of her eſtate by will, the writing {he 


leaves, ought fit to be propounded as a 


will in the Spiritual court, and if no exc- 
cutor is appointed, they will grant admt- 
niſtration to the huſband with the will 
I 1 5 160 

y of 8ool. deviſed to E. B. payablea 
21 or marriage, charged on a mixed fund, 


partly real, and partly perſonal eſtate; 


„ ſhe died before twenty-one and unmatr- 
ried. As aſſets were admitted, ibis court 
will not grant an injunction to ſtay the 
proceedings in the Eccleſiaſtical count, for 


the recovery of the legacy, as they have 1 
proper juriſdiction for legacies charged on 


perſonal eſtate” | + 0 


In perſonal legacies, equity has always fol 


lowed the rules of the Eccleſiaſtical courh 
to whom the juriſdiftion properly belong 
| 333 


is deſtroyed or concealed, the rule is tor 
[29 
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the executor into the Eccleſiaſtical court, 


et the legatee May properly come here on 


the bead of ſpoliation and ſuppreſſion 

| Page 360 

There is no occaſion to prove a will in the 
Spiritual court, to intitle a legatee to reco- 
ver his legacy out of the real eſtat 361 
Though the Eccleſiaſtical court are bound by 
act of parliament, to grant the adminiſtra- 
tion to the next of kin of the wife, yet that 


does not bind the right in this court; for | 


the huſband ſurviving the wife, her whole 
eſtate veſted in him at the time of her death, 


and the whole property belonged to him 


527 
Had the wife ſurvived the huſband, ſuch part 
only of her father's perſonal eltate as had 


continued choſes in action, would have ſur- | 
vived to her OED 527 


In the Eccleſiaſtical court, a teſtator was de- 
termined to be compos mentis, and that 
ſentence affirmed before the delegates; af- 


ter wards, on a trial at law in relation to | 


the rcal eſtate, he was found non compos; 

nan application was made to the Houſe of 
Lords to reverſe the ſentence, but the peti- 
tion was diſmiſſed, becauſe that ſentence 
was deciſive, and no appeal lies from it 


| | 1-3 4348 
A ſuit in the Eccleſiaſtical court for ſubſtrac- 
tion of tithes, the defendant there brings a 
bill here to eſtabliſh a modus, and on the 
bare ſuggeſtion of a modus, moves for an 
injunRion to ſtay the proceedings in the 
Eccleſiaſtical court, The injunRion denied, 
ss it would be a precedent for tripping up 
the heels of two courts, the Eccleſiaſtical 
and the court of Common law 628 
F Where a ſuit is inſtituted in the Spiritual court 
for an infant's legacy by a father, to have 
tit paid into his hands, the court will grant 
an injunction, becauſe it will not allow the 
infant's money to come into the father's 
hands | 629 


Ge 9 
The plaintiff might have pleaded length of 


poſſeſſion, in the Eccleſiaſtical court, and if 
they refuled to determine upon the ſame 
evidence as a court of law would have 
done, it is the uſual ground for a prohibi- 
tion, and the court of King's Bench has 
alone the cognizance of it 630 
The Eccleſiaſtical courts in the country, ought 


not to take upon them to appoint guardians | 


ex officio, without a ſuit inſtituted for that 
purpoſe, and by this means break in upon 
the juriſdiction of this court, with regard 
to the guardianthip of infants. Lord Hard- 
icke recommended it the attorney-gene- 
nal, to conſider whether a quo warranto 
might not iſſue to the Eccleſiaſtical court, 


upon ſuch an extrajudicial appointment of | 


| + guardians to infants „ 
The Eccleſiaſtical court will decree payment 
of a legacy immediately, where it is deviſeq | 


to A. to be paid at twenty-one, and inte- 
reſt is given, otherwiſe if without giving 
intereſt, for there it will not accrue till the 
time comes, at which the legatee would 
have been twenty-one, if living Page 646 


Spoliation. 


The plaintiff by his bill ſuggeſted, that his 
wife's father had left a legacy of 1300l. to 
the plaintiff's wife, and that the defendant 
had deſtroyed or concealed the will, and 
prayed he might be decreed to pay the 
1500], and intereſt, Three anſwers put in, 
the firſt admitted the will, the defendant 
denies in the third he ever had any ſuch 
will, but if there was any ſuch, he cannot 
ſay his father at the time of making ſuch 
will was of ſound mind; and inſiſts the 
plaintiff ought firſt to have cited the de- 
fendant into the Eccleſiaſtical court, where 


he might have equally the benefit of the 


diſcovery. The ſpoliation in this caſe be- 
ing clearly zes. is ſufficient to intitle 
the plaintiff to come here in the firſt in- 
ſtance for a decree, without putting him to 
the trouble and expence of citing the de- 


fendant into the Spiritual court 359 


The plaintiff in the Spiritual court muſt have 
proved it a will in writing, and the ver 
words, and alſo the Whole will, though the 

remainder does not at all regard his legacy, 

and which courts of law do not put a per- 
fon upon doing 361 

Not neceſſary in this caſe to direct a trial at 
law, as to the teſtator's ſanity; for the 

plaintiff is clearly intitled to an immediate 
decree for the payment of his legaey, 
though the probate of the will has not been 

granted * 361 


Statutes, See titles Regiſter 
Act, Mozds, Acts of Parli- 
Statute of Diſtributions. See 
title Relations, 
N. P. by a French will, as to the reſt of his 
goods, whether in France or in England, 
names for his only and univerſal heireſſes, 
S. P. his ſiſter, for one third, and M. P. 


his ſiſter for another, third; and as to the re- 
maining third, he wills S. P. ſhall ergoy the 


intereſt thereof for her life, and after her 


death the capital ſhall be inherited by the 
children of J. P. his brother, and that his 
_ teſtament may be well executed, he ap- 


9 points L. C. of London, merchant his ex- 


cutor, giving him in that quality as full 

power as cen be given to a teſtamentary ex- 
ccutor. S. P. dying in the teſtator's life- 
time, his ſurviving ſiſters and next of kin 
| brought 


—— —õ —[—j er 
- 


The ſtatute of diſtributions is the legiſlature” 
making a will for a man, if he make 


tor inſiſted he is intitled to it at law and in 


| "Ry S. P. being dead in the teſtator's | 
lifetime, What is given to her-is a lapſed | 


legacy, and the executor being a truſtee 


only, it muſt be divided according to the 
ſtatute of diſtributions, two thirds to the 


teſtator's two ſiſters, and the g. 
third: of this third to S. P. the only child of 
the teſtator's brother Page 299 


none for himſelf | 422 


The ſtatute of H. 8. diſtinguiſhes more clear- 


NA between a wife and the next of kin, than 
the ſtatute of diſtributions 761 


The queſtion was, whether the perſonal eſtate 


of a brother who died inteſtate, ſhould go 
wholly to hisbrother, or be divided equally 
between him and the grandfather ; Lord 
Hardwicke was of opinion, it belonged 


entirely to the brother; and that the grand- 
father had no right to ſhare in the diſtribu- 


tion with him 762 


Twice determined, firſt in Pool verſus Whi- 


ſhaw, and afterwards in Norberry verſus 


Richards; and ſucceſſive determinations 


make the law 763 


It would be a very, great inconvenience to 


.carry the. portions of children to a grand- 


father; for it would be contrary to the | 


very nature of proviſions amonglit children; 


nds every child may properly be ſaid to have | 


ſpes accreſcendi 765 


Statute ok Frauds and Per⸗ 


1juries. See titles Agreement, 
ill, Parol Evidence, Sta⸗ 


ttutes of Moztmain, Ning. 
There muſt be a will duly executed to create 
a charitable uſe; and the court will not 


ſet up a truſt for a charity without a de- 
-claration in writing; for in this caſe lord 
"Hardwicke held, that charitable uſes are 
within beth: the clauſes of the ſtatute of 


-frauds. and perjuries; as well within the 


clauſe. of deviſes, as the clauſe relating to 
the declaration of truſts; and notwith- 
Nanding there were circumſtances which 
ſhewed the inclination of the ieſtator here, 
that ſome part of his eſtate ſhould go to 
charitable uſes ; yet he did not think the 
evidence ariſing from thence certain 
enough to decree this to be a truſt for cha- 
rity ;. and that admitting parol evidence to 
rove it, would be breaking in upon the 
atute . 141 


The diſabling ſtatutes againſt papiſts, muſt be 
conſtrued by what is laid down in prece- | 
dent acts; 60 in like manner the ſtatute of | 


A Table of the- principal 'Matters. 


brought their bill, to have what was de- 
viledd to her diſttibuted: L. C. quaſi execu- 


frauds, though it does not govern the 
ticular proviſions of the ſtatute of m 
main; yet it governs the conſtrugion of 
that act as being a ſubſequent one Page . 
The ſame ſolemnities required by the ſata 
or frauds, to diſpoſe of a truſt ot equitable 
intereſt in freehold lands, as of a legal cate 
in ſuch lands; nor can a teſtator revoke; 
truſt; any more than he can deviſe it, With. 
out theſe ſolemnities . 


Pars 


E Statute of Inrollment. 


Under the ſtatute of inrollment of deeds, if x 
ſubſequent bargainee has notice of a prior 
purchaſe, he is equally affected with that 
notice, as if the por purchaſe had been a 
conveyance by feoffment and livery &, 


652 


e e 

Statute of Limitations, ser 
title Redemption and Foy: 
cloſure, under title Moztgage. 


A plea of the ſtatute of limitations muſt ſay, 
the cauſe of action hath not accrued within 
the ſix years; that the defendant hath not 

- promiſed to pay within fix years, is bad 


| 71 
An executor of a houſe- ſteward to lord nl 
ford, after an acquieſcence of ſeventeen 
years, ſets up a demand for a large ſum 
due for buſineſs done by his teſtator, tg 
which the repreſentative of lord Bradford 
inſiſted on the ſlatute of limitations. $z 

. tisfaftion to be preſumed from the length 
'of time; for itis not to be imagined if any 
thing was really due to the plaimiſt, that 
he would have been quiet under it“ 10; 
To take a debt out of the ſtatute of limitati- 
ons, there muſt be a dire& admiſſion of it, 
and in ſeveral caſes it has been held, there 
muſt be an expreſs promiſe to pay 10% 
A truſt for payment of debts, has been held 


ſtatute of limitations, but though now eſta 
bliſhed in equity, judges have always 
murmured at it 107 
Where real eſtate has been affected by fuci 
ſtale debts, it is in a plain caſe, and not 
where it depends on an account to be taken 

| | 107 

The rule in relation to redemptions eſtabliſh» 
edihere by way of analogy to the ſtatute of 
limitations, that after twenty years pol. 
ſeſſion, a mortgagee ſhould not be diſturb- 
ed is a very right and proper one 310 
A redemption was decreed in this caſe, 7 
the bill was brought after a poſſeſſion 0 
fifteen years only, and therefore 1s bot 
within the bar gut 
A perſes 


to revive ſuch as have been barred by tie 


”- If 


A perſon who has taken a conveyance from 

J truſtee; cannot ſhelter bumlelf under a 
| plea of the ſtatute of limitations Page 459 
| Weſtminſter the ſccond was intended to ſe- 
cure the peace of the church; and being 
conſidered as a ſtatute of limitation, is a 
bar of an equitable as well as a legal 
right; and therefore the defendant's plea of 
a a plenarty of fix months and upwards, was 
allowed NES gt 459 
When fraud is charged, the defendant cannat 
plead the ſtatute of limitations to the diſ- 
covery of his title, but muſt anſwer to the 

fraud 558 


Statute ok Moztmaln. See ti⸗ 
tles Statute of Frauds and 
Perjuries, Parol Evidence, 
Charity and Charitable 


The ſtatute of mortmain has not abrogated 
the ſtatute of frauds, which being made for 
; the public good, ought normam imponere 

futuris | 150 


particular lands, and his perſonal eſtate to 
be laid out in lands to charitable uſes, and 
declares by codicil, July 12, 1736, if by 
the mortmain acts the eſtates cannot paſs to 


heirs; By a ſecond codicil of the 17th of 
March 1736-7, Reciting he had been ad- 
viſed, the deviſe of the lands was void, he 
gives his perſonal to the ſame charitable 
uſes, and his real eſtate to the defendant 
M. B. The mortmain act paſſed in 1736, 
and the teſtator died the 8ch of February 
1737. On a caſe ſtated for the opinion 
ot the court of King's Bench; the judges 
certified it was their opinion thoſe eſtates 
Vere well deviſed by the ſecond codicil to 


351 


Out 2001, in building a ſchool-houſe, &c. 
and the remaining 3ool. to be laid out in 
land, or ſome real ſecurity to be a main- 


ling to pay the 500l. an information was 
brought in the name of the attorney-gene- 
ral, to have the truſts of the will in re- 


Lord Hardwicke ſaid, what the teſtator 
has directed to be done, with regard to 
the gool. is contrary to the ſtatute of mort- 

main, 9 Geo. 2. and void; but the 200l. 
may be laid out in building a ſchool- houſe 


Vol. III. 


92 +» 9 


M. by will, dated February 8, 1734 gives 


thoſe uſes, he gives them to M. B. and his | 


W. B. by will, the 3d of May 1745, gave 
Zool, to T. W. and J. B. on truit to lay 


tenance for the maſtet; the executrix refu- | 


ſpect to this charity carried into execution. 


on any lands in the village of N. though 
not in the purchaſe of lands 806 
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The intent of the act is not to reſtrain cha- 
rity, but to prevent the heir's being diſth- 


herited by ſurprize Page 808 
The act reſtrains the giving perſonal eſtate to 
be laid out in land, as much as the deviſe: 
of land itſelf 308 
The meaning of words muſt be taken in the 
ſame ſenſe as before the act, and new 
ideas not ſuffered to be annexed to them, in 
order to evade the ſtatute 808 


Statute, See Securities, 


Stotks. See titles Ademption, 
Ademption of a Legacy, Daz 
tiskadion. 

A. by his will, bequeaths to his two daugh- 

ters Ann and Elizabeth 27021. gs. od. ca- 
pital ſtock in the bank of England, and 
200ol. ſterling capital ſtock in the Engliſh 
Eaſt India company, to be equally divided 
between them; after making his will, he 
ſold 7021. gs. of the bank-ſtock, ** The 
court held that the teſtator having the 
Rock at the time he made his will, he 
meant to give that very individual ſtock, 
and the jale of part afterwards was en 
ademption pro tanto” 120 

Laying out the money in South-Sea ſt ock is 

not a good ſecurity, according to the terms 
of the truſt, as it is ſubject to loſſes ; for 
the directors may trade away the whole 
ſtock, whilſt they keep within the terms of 
their charter Ms 

South- Sea annuities and bank annuities, are 

only and properly good ſecurities ; for it 

is rot in the power of the directors to 

bring any loſs upon them 4144 


Subpoena. Sce title Pꝛotels. 


Though contemptuous words were ſpoken of 
a ſubpœna, and the perſon ſerving it ſe- 
verely beaten, yet as theſe fects were 
proved by the oath of a ſingle perſon only, 
the court would not in the tirlt inſtance 


a rule upon him to ſhew cauſe why he 
ſhould not ſtand committed 219 
Mr. Edwards the regiſter on being aſked, 

ſaid, he took it to be the rule of the court, 


conte ptuous words, upon ſerving the 
proceſs of the court; but one was ſufficient 
to prove a battery on the perſon by whom 


Supplicavit. 
The obtaining a ſupplicavit does not juſtify 
a wiſe's clopement trom her hufbanè r ſor 


order him to ſtand committed; but made 


that on a motion for a commitment, the 
oath of two perſons was neceſſary to prove 


it was ſerved, Lord Haidwicke doubted 
of this difference | 219 
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= FR is 3 ſecurity taken for her on ſuppoſition 
that they are to live together Page 550 


Surrender. 
: and Son, 


Fhe ſurrender of copyhold eſtates muſt have 
the fame conſtruction with feoffments at 
law, and other conveyances, and not as a 

will; and if the limitations of a copyhold 
are ſo framed. as by the rules of law they 
are void, they mult take their fate, and no 

« Intention can make them good 11 

Aſteward's indorſing on a ſurrender of a 

copyhold the uſes of it, is lufficient with- 
out ſpecifying them in the court rolls 

The court will ſupply a ſurrender of a copy- 
hold, Where there is a charge upon it for 
the payment of debts 77 

Oae queſtion was, whether the want of a ſur- 

reader of a copyhold gltate, ſhall be ſup- 
plied in favour of a wife or child; the court 
Was doubtful Whether it could againſt an 

bheir diſinherited of the real eſtate. S. R. 
directs his executors to place out at intereſt 
100ol. in their own names, and that the 
intereſt ſhould be applied for the mainte- 

nance, &c. of his grandſon, and that they 
might pay all or any part of 1000l. and 

. Intereſt in binding bim apprentice, and 

ſo much as ſhould not have been ſo applied, 
be directed ſhould be transferred to his 

. - granſon at twenty one 3 381 
The teſtator himſelf put his grandſon appren- 
tice to an baberdaſher, and paid 1261. with 

im to his maſter; and a year afterwards 
made a codicil to his will, by which he 
gave him a legacy of 1000l. The queſtion 
Was, whether the 1261. for apprenticing 
him was an ademption pro tanto? “The 


court was of opinion, as the 1000l. was 


not given for this ufe alone, but for other 
© Purpoſes, and the codicil being made after 


this ſum had been fo laid out, it was a | 


confirmation of the legacy, and amounted 
to a republication of the will, and decreed 
the whole 1000l. to the grandſon 181 
As ſurrenders of copyhold eftates are often 
made by the ſurrenderer in extremis, and 


« when he is inops conſihi, they are to be | 


conſidered as wills, and conſtrued favour- 
ably 734 


Survivoz. See title 
. 


A. gives 1000l. amongſt four perſons as te- 
. Rants in common, and diretts, if one of 


them die before twenty-one, or marriage, | 


it ſhall ſurvive: to the other; if one dies 
bis ſhare will ſurvive to the other three; 
but if a ſecond dies, nothing will ſurvive 


T 4 
- 


See title Father 


74 


FJointe- 


but his original ſhare, for th 8 
| ſhare was as a new legacy „ 
A will may be fo made, that what ; 
nally given, and what accrues 
deaths, ſhall go the ſurvivors 8 
The intention of teſtators in theſe caſes iz 1 
prevent any thing going to ſtrangers,.ſy 
that former determinations are contrar. to 
their intention, though conſiſtent with the 
rules of law _. 91 


| 


* A 


Tenants in Common. See ti. 


tles Jointenants, Survivo). 


H. deviſes all his manors to his four 

A. children W. C. A. and T. their heirs 
| and aſhigns, equally to be divided between 
them, ſhare and ſhare alike, as tenants in 
common, and not as jointenants with be. 
nefit of ſurvivorſhip. Lord Hardwicke 
Was of opinion, the teſtator meant, if any 
ef his four children died before twenty- 
| one, it ſhould go to the ſurvivors, having 
uſed the ſame words in the precedent 
claufe relating to his perſonal eſtate, and 
grven the benefit of furvivorſhip there, if 
either died before twenty-one 524 
The words equally to be divided imports a 
tenancy ia common in a will, if there are 
no more words 525 
The word equally only, will make a tenancy 
in common in a will 793 
The arguments of Mr. Juſtice Gould and 
Tourton, in the caſe of Fiſher and Wigg, 
are more agreeable to the reaſon of the 
thing, and lord chief juſtice Holt's more 
ſubtle ' — — 
If two perſons advance money upon a mort- 
gage, though the conveyance be made to 
them jointly, it ſhall be a tenancy incom- 
mon 194 


- Tenant by the Courteſy. 
Where a huſband is but tenant by the courte- 
ſy, and has only an intereſt for life in the 
wiſe's eſtate, be cannot affect that eſtate 
without her joining | 5 
Lands on which there were leaſes for years 
| exiſting, and a rent incurred, deſcended 
on 2 wife, as tenant in tail general, who 
ſurvived three months after the rent day 
incurred, though ſhe made no entry, not 
received any rent during her life, yet th 
was ſuch a poſſeſſion in the wife as made 
the huſband tenant by the courteſy 469 
The huſband would have been tenant by the 
© Eourtely if the wife had died before de 
rent day came 1 


a. 


| 
} , 
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rents under W.'s will being to be ap- 

« plicd 16 the ſeparate uſe of the wife, and 

the truſtees, who had the fee in all the real | 
eſtate being to permit her to diſpoſe of it, 


tte whole legal eſtate offthe inheritance was 


in them, and thefefore neither in law or 
' ehuity was the huſband tenant by the cour- 
r 
Term fo2 Years. See Eſtate 
5 fo2 Years. | ; 
If « father marries a daughter without requi- 
Tig a ſettlement, though it may appear a 
| Hardſhip, yet the court can give no relief; 
for it is eſtabliſhed now, that a huſband 
may diſpoſe of a wite's term, or the truſt 
öl her term, and prevent any thing ſurvi- 
ving to the wife | 430 
Timber. See titles Waſte, 
A 
The reaſon why the common law gave fo 
large a power to a tenant for life, without 
: impeachment of waſte, was for tne intereſt 
ol the public, as timber might thereby cir- 
culate foe ſhipping, and other ufes 216 
The firſt owner of the inheritance ſhall have 


. timber;|blown down ; for the trees muſt be- 
come the property of ſomebody 783 


Tithes. See titles Modus, New 
Trial, Spiritual Court, 
Compoſition Real, 


To intitle himſelf to tithes, a rector has no- 
thing to do but to prove himſelf ſo; as to 
- a vicar, otherwiſe, for he muſt ſhew an ac- 
tual endowment 499 
getting up a modus does not preclude the de- 
\ fendants from objeRing to the plaintiffs 
title to tithes , 499 
A certificate of the original agreement be 
tween the rector and the vicar in relation 
to tithes, muſt appear to come out of the 
© Chari&r-Houſe of the Abbot, and not out 
of his hands only, or it cannot be read 


* 


h IE 500 
A vieat may not only be endowed of the 


tithes of a pariſh, but of a penſion likewiſe | 


7 $. 500 
Where an impropriator's right does not ohne 
Ip queſtion, he need not be made a party 
to a bill for ſubſtraction of tithes 300 

A gtant from Queen Mary of decimas blado- 

rum & fœni & omnes alias decimas, theſe 
general words are not ſufficient to bar the 
kector of his common right of tithes, unleſs 


expreſsly ſtated what was the right of the | 


. crown 534 
The Houſe of Lords reverſed a decree of the 
Excliequer, for being too haſty ip rejefling 


Bage 716 | 


2” ra 


a modus as too rank, it being too much fox 
that court to determine it lo be no inoduy, 

: where the evidence was net conciuſive 
againſt it, but preſumptive.only Page 535 
An antient eompoſition is ſynonymous with 
a modus, unleſs ſomething be ſhewn that 
breaks in upon its immemorialneſs 335 
A rea] compoſutien is where an agreement 18 
made with a parſon or viear, with the po- 
tron and ordinary's conſent, that ſuch lands 
ſhall be diſcharged from the payment of 
tithes in ſpecie,fon account of ajrecompence 
made to the parſon or vicar out of other 
lands 536 
Where there is no objeQion in point of law 
to moduſſes, nor tithes in kind ever receiv- 
ed within the memory of man, the court 
will not decree an account of tithes 536 
In May 1743 a bill was brought againſt the 
defendants for tithes: the 28th of April 
1746 the cauſe was heard at the Rolls, and 
an account decreed, and the defendants di- 
rected to pay what ſhould reſpectively be 
found due;—To a ſecond bill for the ſame 
matter, the defendant pleads the firſt, and 
the decree, Mr, baron Clerk allowed the 
plea, as the defendant would otherwiſe be 
put to double expence and double vexation 

| 1 5 © 
Decrees for account of tithes in the cout of 
Chancery are general, to account for all 
that are due, without ſpecifying any parti- 
cular period, or limiting the account to a 
certain determinate time | 592 
A lay impropriator cannot preſcribe in non 
decimando any more than a ſpiritual per- 


ſon : bag 
85 Title Deeds. 


A ſon, remainder-man in tail under a ſettle- 


ment mãde by a grandfather, in Which the 
fatuer is tenant for life witheut impèach- 
ment of waſte, prefers a bill to have the 


title deeds brought into court. Lord 


Hardwicke refuſed to direct it, and ſaid, 


ſome third perſon, and ſecure place agreed 


upon by the parties, would be a much 


properer depoſitory than a maſter” 571 
The relief prayed the firſt of the kind, ſuch 
applications have been made againſt a join- 
treſs, and on the remainder-man agreeing 


to confirm her jointure, the court have 


done it; or where a remainder-man has 
been a ſtranger to tenant for life, it has 


been done, but not in this inſtance 571 


Tok- © 


A general demurrer allowed to this bill; the 


facts as ſtated by the plaintiff himſelf be- 
ing clearly a queſtion at Jaw 815 


5 N 2 | Trade, 


eee ͤ ESSE - 
— 1 ee — Ps, oo ET 


— 5 og n 6 . 
ED — = — — —— — 
a 5 * — A 53 


RS. 


1 
ne — pA» — 
eee eee 
4 Mag 1 


e err _ * ; 
, D 7 0 é 
* * — YE wi = * . I 


4) T yy 


— 44 f— Arai: 2 — „ 


A Table of the principal Matters. | 
Trade. See titles Collfery, |Trover and Converſion, 


. Charter-Party, 


Trealon. See titles Crecutor, 
Will. 


A deviſe to a man and his heirs, or in tail; 
but in caſe he commits treaſon within ſuch 


a term, it ſhall go over; this is a void 
clauſe | | Page 180 
A man may by will ſubſtitute another exe- | 
cutor, if the firſt ſhould by treaſon forfeit | 


during the life of the teſtator ; but if he 
means to extend it beyond the term of his 
own life, it could not take effect, as it 
would be an evaſion of the acts concerning 
treaſon | | 180 


Trees, See titles Timber, 


— Waſte, Eſtate fo2 Life. 


Though a perſon be tenant for liſe without 


impeachment of walle, yet this court will 
grant an injunthon to reltrain him from 


cutting down trees in lines or avenues, or 
ridings in a park, as they are for orna- 


ment 215 


Whether trecs grow natural, or wee | 
planted, if they ferve as an ornament, or 


| ſhelter, it is the ſame thing - 216 
Tenant for life, remainder lor life, remain- 
der in fee, If tenant for life commits 

waſte in trees, and afterwards remainder 


for liſe dies, remainder man in fee may 
brivg action of waſte 755 


This court will grant an injunction to ſtay 
waſte of trees for ornament, or belonging 
to a manſion-houſe 736 


Treſpaſs, See title Injunttion. 
The court will not grant an injunction to 
reſtrain a perſon from committing a ttreſ. 
paſs where it is temporary enly ; other- 
wiſe where it has continued ſo long as to 
become a nuiſance e 21 


Trial. See title Mew Trial. 


The court, ſor the more ſolemn determina- 
tion, in ſome caſes have directed a ſecond 
trial, without ſetting aſide the firſt verdickt, 
for otherwiſe the defendant would Nſe the 
benefit of urging the firſt verdict in his 
favour. = 542 
A trial at bar was directed in the court of 
King's Bench, on the party who prayed a 
trial at bar, conſenting, that if 1d ado 
ed, he would be contented with nifi prius 
colts, or other wiſe it would not have been 
granted | 5 > £46 


B | 5 


titles Batlment, Bankrupt, 


Though trqver will not lie sgainſt a , 
for hag ee yet if he = ey 
a, box, and takes the goods, treſpaſs wil 

A ſpecific legacy being left to L. wn 
to the plaintiff, the executor; Who aſtented 

but delaying to deliver it, L. brought 5 

action of trover for it, and had a verdiq 

and ' 2001. damages : the executor prefer. 
red his bill here, and inſiſted. ift, an action 
of trover would not lie for a legacy, ang 
2dly, that it is a verdict againſt conſcience 
the damage being exceſſive, « Lorg 

Hardwicke held, that after an executor 

has aſſented, an action of trover certain] 

| lies for a legatee ; and that this was not a 
Cale where they would relieve againſt 2 
verdict, and therefore he allowed the plea 
of the verdict and judgment 220 

Trover may be brought againſt an executor 
of the derſon who converted the timber to 
his own uſe — 757 


Truſt and Truſtee. See titles 


Adminiſtratoz, Counlelloz 
Metne Pꝛofits, Poſthumous 
Child, Purchaſe, Limitation 
of Eſtates, Term fo) Years, 
Statute of Limitations. | 

A truſtee has a meie legal right only, but 
an executor has more, for if there is a ſur- 
plus, he has a beneficial intereſt 96 
An infant truſtee may levy a fine; but lord 
Hardwicke was doubtiul whether he can 
ſuffer a recovery without a privy ſeal 164 
This court will endeavour to deliver a truſtee 
from a miſapplication of truſt money 444 
Where a truſtee errs in the management of 
the truſt, yet if he goes out of it with the 
approbaiion of the ceſtuy que truſt, it 
mult be fir{t made good out ot the perſon's 
eſtate who conſented | 444 
It would be dangerous where a perſon enters 
on the foot of the truſt, aud never makes 
any declaration of his having performed 
the truſt in purſuance of the will, to con- 
ſtrue this ſuch an entry, as that a fine and 
nonclaim would bar the right of the plain- 
tiff a remainder- man „ 
If truſtees will bind themſelves to be liable 
for the acts of each other, as they have 
done here, the court will not relieve 
them, eſpecially in the caſe of a compol- 
tion of debts as this was | 583 
Though there are not negative words in a 
deed, that truſtees ſhall not be liable fol 
one another's acts, yet the court will no 
make them ſo, for more than' each ha 


ji 


8 
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| all join in a receipt for money, the 
PER will make that truſlee liable only 
ho received it; otherwiſe as to executors, 


becauſe they need not join Page 584 


Truſts fo2 raiſing Daughters | 


Poztions, and Payment of 
mehts, See titles Poztions, 


and — gg fo2 Child2en, 
Satisfaction, @Contingent 
Remainder, 


The truſt of a term was for raiſing portions 
for a daughter in default of iſſue male, 
payable at twenty-one, or marriage; the 
mother died, leaving no ſon, and only one 
daughter, the plaintiff's wife, who with 
her huſband brought their bill againſt the 
father, and the truſtees, to raiſe the por 
tion immediately : © The court was of 
opinion ſhe was not intitled to have it 
raiſed in the father's lifetime“ 39 


Truſtees fo2 Pꝛelerving Con. 
tingent Rematnders, See 
title UClaſte. | 


dir J. H. by will deviſed his lands after the | 


death of his wife, and a trult term of 1000 
yearsjio his ſon B. H. for ninety-nine years, 
if he ſhould. ſo long hve,' remainder to 
truſtees and their heirs during the life of 
Z. H. to preſerve contingent remainders, 
remainder to the firſt, &c. fon of B. E. 
remainder to Sir J. H.'s ſecond ſon in the 
ſame manner, with like reminders to all 
his other ſons, remainder to Sir J. H.'s 


daughters, remainder to his hens: a | 


power for B. H. and the other ſons, within 
two years after being in poſſeſſion, and 
having a ſon of <aghteen, to revoke the 
former uſes, and limit new ones, ſo that 
the premiſes be limited to the heirs male 
of the ſons.— B. H. died without iſſue. — 


H. H. ſecond fon of Sir J. H. married, | 
and has a ſon C. H. turned of twenty-one: | 


They became indebted by bond to credi 
tors, and aſſign the ſettled eſtate in truſt 
for them, and agree to ſuffer a recovery, 
to make the aſſignment more effectual 
J. H. fifth fon of Sir J. H. is living, all 
his other ſons, who had intermediate re- 
maeinders are dead. Lord Hardwicke 
of opinion, this was not ſuch a caſe as 
would induce the court to decree a truſtee 
to join in a recovery, and diſmiſſed the 
bill brought by creditors againſt the heir 
at law of the ſurviving truſtee, to compel 
her to join“ N 22 
| Where the intent of the owner of an eſtate 
= Aappeus to prelerye the limitations he has | 


| 


| 


- made of i, as far as poſſible, the court 
will effectuate this intent, where the uſes 


are executory Page 24 
The court would not declare whether the 


truſtees joining would have been liable to 


make ſatisfaction for ſuch a breach of truſt 
n 1 
Making the father tenant for 8 
years, inſlead of giving him the freehold, 
is to prevent his having ſuch an influence 
over the fon when of age, as to draw him 
into deſtroy the ſettlement 24 
Chudleigh's and Archer's caſe pave rife to 
the inſerung truſtees to preſerve contin- 
gent remainders | 3 
The want of a veſted eſtate in ſeoffees to 
uſes, was a defect that called for a re- 


medy 753 
It was fettled in Cholmeley's caſe, that 


truſtees took an eſtate, and doubted, till 


then, whether they had any more than a 
right of entry in caſe of forfeiture 733 
The truſtees might have had an injunction 
to ſtay waſte before the contingent remain- 
der man came in eſſe 753 
Truſtees to preſerve contingent remainders 


may be guilty of a breach of truſt, and 


are puniſhable for it | 754 
An alienee, is not affected by the act of the 


* 


* 


Uerdic. 


HE caſes in which this court relieves 


againſt verdicts, are, where the plain- _ 


tiff knew the fact of his own knowledge, 
to be otherwiſe than what the jury found, 
and the defendant was ignorant of it at the 
trial WED 
Where a defendant ſubmits to try it at law 
fiiſt, when he might by bill of diſcovery 


have come at the fact, from the plaintiff's 


anſwer on oath before ſuch trial was had; 
the court will not always relicve againſt a 
verdiCt 22 


= 1 
Allowing the damages to be exceſſive, the 


defendant at law ought to have applied to 
the court where the cauſe was tried, and 
moved for a new trial on that account 224 
Though the jury make a wrong concluſion 


in a ſpecial verdict, the court will judge 
by the fact | 523 


Ueſted Jntereſf, See titles Poz⸗ 
tions oz Pꝛovilons koz Chil: 
dren, Legacy, and the Dt- 


viſion under title Legacy. of 


LTegaties oz Poꝛtions veſted, 
Legacies oz Pozrlons vetted 


— . ae RS 1 IE nn 


_ „ * 
5 


tuſtecs, but by notice of the iruſt 754 


bo 


2 


dr marriage, is only a circumſtance. or 


* 
- 


comes 855 
Whete a legacy is given generally at thar- 


time of payment are the ſame | 102 
Whete a legacy is actually veſted, us if given 


. 
& 
5 


ever; but in cafe he dies before he ſhall 


iſſur, then 10 the teſtator's wife, her heirs 
und aſſigns; the ſon died after twenty - one 
Vithout iſſue. Lord Hardwicke held it 
to de a veſted eſtate in fee in the ſon, as he 
attained twenty-one, and thoogh he died 


* 
- 


. 


the mother, but defcended of his heir at 


C. F. deviſed 24,6661. to his execotbrs, &. 


latè or pa wife, are and ſhare alike, 
e 

* "their age of twenty. one, and each of his 

daughters 

lives, and after each and every of their 


* 
* 


deen inveſted, zmong the iffue of fach 
sk my children, who ſhall happen to die, 
zin ſuch propertioh as zuy of my children 


divide fuch ſhare of the ſecurity equally 
zmong ſuch reſpeRive iſſue of any or my 
| ſaid children, at their 775 of twenty- one, 


- ren, (ſuch iſſue dying all before the age 


A 


refiduary legatee, who brought his bil! 
_ aghinft the other children of C. F, and 
zntified the Thate of Petef* in tlie ſum of 


Was ndt intended io acceletate the pay- 
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+ lapſed, - oz Extinguithed | 


direckion to truſtees, to pay a principal 


ſum after the death of a father and mo- 


ther, to that ſue equally, to foris at 
twenty-one, to daughters at twenty-ohe, 
qualification in the perſon receiving, and 
ment, or veſt it in the children; for the 
direktion bf the payment is the gift, and 
will not veſt till the time of payment 

BY Page 57 


riage or at twenty-one, the veſting and 
to A. payable at twenty-one, yet it ſhall 
not carry intefeſt 

on, to hold to him his heits and aſſigns for 


aftzin the age of twenty-one, or without 


without iſfue, that it did not go over to 
law | 193 


in truſt to inveſt the ſame in government 
or other ſecurities, and to pay the yearly 
intereſt thereof, to all bis children by his 


to thoſe that were börn of the lattef at 


rs ſhares to be paid during their 


feſpective deceaſes, to divide the ſhare of 
the ſecurities wherein the ſum ſhall have 


ſo dying fall refpe@ively appbint; and 


for want of ſuch appojutment, then to 


and ih cafe any ſuch iffue ſhall happen to 
deceaſe at the time of the deceaſe of the 
Jonger liver of the iffue of my fad chil- | 


of zwenty- one) to have the ſhare of his, 
of her parent equally between them 313 
fter the death of C. F. (the teſtator) Peter 
one of his ſons died, having firſt made his 
will, and his brother Philip executor and 


| 


| 


102 
F. gives two thirds of his real eſtate to his 


| 


4 54,0001. under the teſtator's will abſolute] 


Veſted im him, and" belonged to the wid 
tiff as his repreſentative; or tha — 


fallen ihto the teſiduum, and belon 

the reſſduary legatees only. Lord 2 
wicke of opinion, it cannot belong 
Peter's repreſentative, as it never lieg 


in Peter himſelf, for tis the ſhare only of 


the yearly produce of the 54,0001. that i; 
gien to any of the children, the princi- 
20 intended as a proviſion for the 
everal ſtirpes of each child, nor dos i; 
belong to the reſiduaty legatees, for this is 2 
particular legacy divided from the reſidue 
and therefore the ſhare of Peter ought ty 
go among the ſurviving children Page 315 
If a legacy be deviſed generally to be paid 
at twenty one, «nd the legatee die betorc 
it is ſuch a veſted intereſt in the legater, 
that the executor may ſue for it, and ree9. 
ver it, for it is debitum in præſenti, 
though ſolvendum̃ in futuro 427 
If a legacy be deviſed to A. at twenty-ope, 
or when he sttains twenty-one, and he 
dies before it is lapſed 427 
The reſidue dirette to be paid equally be- 
twieen fits two grandchildren, at ſuch time 
as they ſevetally attain twenty-one, or 
ſooner, if his daughter thinks fit; the 
words, or ſooner, &c. make it à velte 
legacy and tranſmiſſible is 


Mito: and Uifirarozſ6! 
ower. See title Charity, 
x chool, Hol pital. | 


Local viſiters do not viſit but from three years 
to three years; yet if they pleaſe, they may 
hear complaints within that time 109 

If governors are viſiiors alſo, they are c- 
countable to this court, quoad the ellates 
of the charity 165 

No court of law or equity can anticipate the 
judgment of a viſitor, or take away thei 
juriſdiction, for their determinations are 
final and toncluſive by 

The viſitatorial determination is forum dome- 
ſticum, and adjudged in a ſummary va 
ſecundumi atbitrium boni viri, and 7 * 

fore mare convenient „ 

Where there is an indefinite number, 2 li 
corporation may incorporate new men. 
bers | 675 

A viſitor is 4 properer judge of the comp 
tive fitneſs of a r than 2 1 of 
law or equity | "Md 

An information here is improper, the 5. 
plication ſhould have been to à coun® 
law, for a mandamug, to determine ile 

particular right between the parties #1 


| 1 3 | a 
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loluntary Conveyance, See! 
Tir ceds, Creditozs, 
mother of A. S. was ſeized in tail ex 
3 viri of hides in queſtion, | 
- reverſion in fee to her huſband, A. S. and 


23 


W. S. her huſband created a morigage | 


term of 1000 years on this eſtate, and N. 
' joined in levying a fine to the mortgagee, 

remainder to ſuch uſes as W. 8 mould ap- 
point, and in default thereot to him and 

his heirs; W. S. before the levying of the 
fine, on ſale of an eſtate belanging to bim, 
' covenants with. J. S. the purchaſer tor quiet 
enjoyment, and afterwards makes an ap- 
a point mant to the truſtees for particular pur- 

poſes of the wife's eltate; 1K, to raiſe mo- 
ney by ſale of the wife's eſtate, and pay the 
mortgage, and the reſidue for the benefit 
of his wife and children. J. S. being 
evitted of the lands he purchaſed, and N. 
and W. S. being dead, brings his bill 
- againſt A. S. and her four children to ſub- 
ject her eltate to the plaintiff's demand 

under the covenant of W. S. It being a 
. doubtful cafe, whether the plaintiff's debt 
accrued by breach of covenant, till after 
the appointment of W. S. in execution of 
the power, Lord Hard wicke dilmifled his 
. e Page 410 
The truſt created by the huſband of the 
* wife's eſtate, would not at law have been 
| deemed fraudulent againſt creditors, nor 

even againſt a ſubſequent purchaſer; and 
it lo, this court will not carry it farther. 
& 99 52 : i”. 4 0 5 12 
Voluntary conveyances in general, are held 


a 


* 


fraudulent againſt purchalers « 412] 


'Uſe, See titles Truft, Caſe. 


Where the uſe of the recovery is declared to 
be to the recoveror and his keirs, it does 


not create a new cate, but he is in of the 
antient uſe .. . . 756 
OY - 


Alury. See title Annuity, 
It a mortgage be drawn for 5 per cent. and 
- A mortgagee takes ſix, it would be void on 

the word take, in the ſtatue of 12 Ann 


—— . 


„ 
Where the ſuit might have been brought in 
; the grand ſeſſions of Wales, it bas often 
deen the reaſon for diſmiſſing bills here 
3 8 | _ 5 W042 264 
| - -- Ward, see Guardian, 


: 


Wafte, See Timber, Inkänk, 
_ Injunction, Efate foz Lite, 
Trees; Trover, "Ing 


A limitation to A. for life, to truſtees to pre- 
ſexve comingent, remainders to the firſt, 
ec. ſong of A. in tail, remainder to B. 
for lite, remainder to his firſt, &c. ſong in 
tail, revexkon'in fee to A. who cuts down 
timber; agazoſt whom B. broughthis bill 
for an injusction to lay waſte: though B. 
bas no right to the timber, yet 2s. he has 
an intereſt in the maſt and ſhade, if A. 
ſhould die without ſons, and as B. could 
| pot maintain an action, not having the 
immediate remainder, che coutt continued 
the injunction Page 94 
The truſtees to preſerye contingent re- 
mainders, may bring a bill to ſtay waſte 
in the tenant for like 95 
The cutting down decayed timber is ag much 
waſte, as cutting down any other 95 


in cafe he ſhould atiain twenty- one, and 
die without iſſuc, then he gives the lands 
to his daughters, and dixects that they 
mould be. fold, and the money divided 
among the daughters; the fon who wants 
three-quarters of à year of twenty-o 
intended cutting down goool. Sonar 
timber; the daughters bring a bill to ſtay 
walte: Lord Hardwicke was of opt» 
nion, they are intitled to the injunction, as 
It is purſuing the teſtator's intention, and 
preſerving the value of the eſtates intended 
to go to the daughters” _ 209 


Tenaat for life fubject to waſte, remainder 


for life diſpuniſhable for waſte, remainder 
in fee, the court will not ſuffer an agree- 
ment between two tenants for life to com- 
mit waſte, to take place againſt the re- 
mainder man G "YG 


} Where a mortgagor commits waſte, he will 


be reſtrained, becauſe the whole eſtate is 
a {ccurity 5 88 | > 16 


Lord Hardwicke declared, he ſhould have 
no ſcruple to grant an injunction to Ray 


' waſte in favour of a child in ventre 


| mere, though it has been hitherto faid 


arguendo only. 212 
He was inclinable to think, that in an execu- 
tory deviſe, the heir at law ought to be 
reſtrained from committing waſte 211 


Bill for a ſatisfaction for waſte in cutting 
waſte done before the aſſignment, after 
timber is determined by aſſigament; a bill 


cannot be entertained merely for ſatisſac- 
tion, without praying an injunction 262 


| Bum waſte the, place waſted is recovered, in 


tiover, datnages 263 
„ | To 


A. deviſes his lands to bis fon and heirs, but 


down trees againſt an aſſignee of the leſſee 
of a college, after the aſſignment, and for 


the eſtate of the tenant that cut down the 
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To ſtay the waſte, and not by way of fatis-:| 


" -fation of damages, is the ground of 
coming into this court Page 263 


On bills to ſtay waſte, the court will make a 


complete decree, and give the party in- 
jured a ſatisfactio n 263 
In a bill to ſlay waſte, a plaintiff is not in- 
titled to a diſcovery, unleſs he waves the 
double penalty 457 
If a defendant by his anſwer, admits he has 


done waſte before the filing of a bill, 


though he ſwears he has committed none 
fince ; yet that is not ſufficient to induce 
the court to diſſolve the injunftion 4835 
The court will not grant an injunction to ſtay 


waſte in digging mines, till the anſwer is 


come in, or the defendant has made de- 
fault, in not putting in his anſwer 496 


If tenant for life, by demiſe of a biſhop's 


predeceſfor, commits waſte during the 


vacancy, the ſucceſſor ſhall have an action 


for it * 
A firſt tenant for life gave leave to a ſecond, 


who was without impeachment of waſte, | 


to cut timber, but the court granted an 
injunction; for he ought not to do waſte be- 
fore the eſtate, to Which the privilege was 

- annexed, came into poſſeſſion 756 


Water-Wozks. See titles Er: 
poſition of Mozds, Rule. 


On the marriage of Sir James Alhe, a ſettle- 
ment was made of two ſhares in the New- 
River water, to him for life, to his wife 
for life, and after their deceaſe one ſhare 
was limited to ſuch of the younger chil- 


dren of Sir James as were not his heir at 


law, or for want of ſuch iſſue to the ſiſters 
of Sir James and their children, as he 
ſhould appoint, and the other ſhare alſo 
to the ſiſters as he ſhould appoint, but in 
caſe of no iſſue of Sir James, or if he ſhould 
make noappointment, the ſame was limited 

to the liſters, and the children of Catherine, 
one of the filters under whom the plain- 
tiffs claim, in ſuch manner as they were 
intitled to one whole ſhare | 336 
The ſettlement being in the defendant's 


cuſtody, the bill was brought for a ſhare. 
in the New River water, and an account | 


of meſne profits from the death of Sir 
James Aſhe, the father of the defendant's 
wife, who claims a right to ſuch ſhare 
as heir, and as if no ſettlement had been 
made; a fine was levied alſo of the two 
ſhares in three counties the waters run 
through, and have received the profits 


from Sir James Aſhe's death in 173g till |. 


the filing of the bill in 1741, on the plain- 
riff's diſcovering there was a ſettlement. 
« As it relates to other eſtate, the ſettlement 


Sealing a will being required by a power, 
167 


muſt be produced in any court of law and 
equity on notice; and there muſt be 2h 
account of rents and profits from the dime 
the title accrued, becauſe the ſettlement 
was in the hands of the defendants, and 
though they knew the phantiff's title yet 
they did not diſcloſe it © Page 356 
Though it is a matter of law, yet the court 

may determine upon it, for it is not neceſ. 
ſary that every legal queſtion be ſent to law 


Though ſhares in water-works are a 12 
eſtate and corporeal inheritance, yet no 
one proprietor can receive the profits him. 

ſelf; and as there is no other way to get at 
it, it is proper to come into this court for 
meſne profits * 998 

If there had been only one child, it would 
have been excluded by the words other 
than ſuch as ſhall be heir at law, or if 

there had been ſeveral daughters, as they 
would have made but one united heir they 
would have been excluded, or if both ſons 
and daughters, and reduced, only to one 
chiid, the child could not have taken 
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Will any Teſtament, See titks 
Codicil, .Copyhold, Wes, MW ' 
Expoſition ok UWons, 
Power, Tenants in Com: 
mon, *Statute of Frauds 
and Perjuries, Exetutor, 
Father and Son, Spi- 
ritual Court, Kevocation, 

eir, WMozds, Survivoz 
enant by the Courteſy, 

1 anten of a 
ill, Treaſon, Debts, 

Spoliation. e 


A plea to a bill brought to ſet aſide a will 
or fraud, and for appointing a receiver, 
allowed as tothe firſt part, and diſallowed 
as to the latter „ 17 
This court cannot ſet aſide a will for fraud; 
for the due execution is triable at Jaw on!y 
| | 7 


not to be diſpenſed with 
Where there is no deviſee named, this isa 

abſolute omiſſion, and cannot be ſupplied 

by parol evidence | 26 
There may be a difference of expreſſion it 
wills, though the ſame thing is meant; 
and to lay weight on ſtrict forms of words, | 
when the meaning is plain, would be con. 
ſtruing wills with too great picety Ks 


A 
A. 
+. 
I'S 


Wer in a court of law or equity, where 
| 15 beck held a 7 ovis real eſtate, 
"executed by an infant, 1s good; and de- 
cCilared, as he could find none, he would 
make none; and that the diſpoſition, W. 
in this caſe has attempted to make by her 
will, could not take pluce Page 695 


| 


Debile 02 Devilee. See title 


Allets, Uelted Intereſt, Ex⸗ 
dition of Wowds, Treaſon, 
fates pur auter vie, Limi⸗ 
tation ot Eſtates, Intention. 
v. devi | his. houſehold goods, cattle, 
1 114 86 en 
and ſtock belonging to his houſe, meſſuage, 
farm and premiſes, he held by leaſe, to 
his wife for life; a malt-houſe being in- 


cluded in the leaſe, the ſtock of that, as 


-_— 


. FR. 
the ſtock in huſbandry, will paſs by ſis 


ueſt 4 
jy deviſes all his real eſtate to A. after- 
wards a particular farm to B. it is an ex- 
ception out of the generality to A. 101 
Where a man deviſes ſuch a quantity of corn, 
or number of ſheep generally, it is a deviſe 
of quantity only 121 
Where an eltate has been deviſed before it 
Was mortgages, the deviſee takes the equi 

' . table intereſt ſubject to the charge 
B. by the fourth clauſe of his will ſays, that 
my eldeſt fon, and his iſſue, &c. ſhall, 


after my death, have all my whole eſtate, | 


real and perſonal, except ſtill what I have 
iven to my wife, and ſhall give by other 
\ diſpoſitions to her, &c. The exception 


takes out of this refiduary deviſe only the | 
intereſt given to the wife, and not the | 


things themſelves * 


| | 286 
The direQing the truſtees to diſpoſe of al 


tage for the family  _. 4687 
Plate will paſs by a deviſe of houſehold 
goods „ . 370 


| Revocation of a Will, See 
titles Leaſe, Revocation. 


B. by a will in 1939 gives all his eſtate real 
and perſonal, to his brother, and makes 
him executor; In 1740, by a deed poll, he 
grants to his wiſe ell his ſubſtance WMeh 
he now has, or hereafter may | hike. 

Lord Hardwicke held the will was? e- 

_ Yoked as to all the perſonal eftate by '1e 

eed poll: but as it cannot operate as a 


grant of it to the wife, the perional State | 
mult be diſtributed * 2 * 
| Vor. III. II | 


179 


I his | 
real and perſonal eſtate, does not import | 
to ſell, but to manage it to the beſt advan- | 
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4 Hurduicke hd. there was no precedent 


An incompleat act, and void at law; bas 
been held a revocation of a will Page 73 

Though the deed poll was a revocation of 

the legacies, yet the executor continuing, 
the will muſt be proved, but he is become 
a truſtee for the next of kin 


qualified one | 73 
The executor muſt in this caſe diſtribute ac- 
cording to the cuſtom of London, as the 
teſtator was a freeman 73 
Revocations of wills, legacies, &c. by ſur- 
rendering and taking new leaſes, have been 

all in the caſes of legal intereſts, and not 

on a legacy of a truſt eſtate 176 


ol the teſtator 179 
This court, in revocations, goveins itſelf by 
the ſame rule as courts of law hold, only 

as to deſcents of eſtates, or ſucceſſions of 


Enates 


179 


ml nation, Adminſſtratoz. 


Where a plaintiff examines only one witneſs 
toeſtabliſh a fact, yet the court will ſo far 
lay ſtreſs upon this evidence, as it ſerves to 
explain any collateral circumſtance 270 

In a matter that depends upon tradition, the 
evidence of antient perſons is properly 
admitted | | 578 

The court will not allow articles to be exhi- 
bited againſt the competency of a witneſs 
after publication, becauſe this might have 
been objected to, and inquired into upon 

the examination 
| The court will allow ſuch articles to the credit 


— 


matters examined into in ſuch caſes were 
not material to the merits of the cauſe; but 
not where the commiſſion is to go to foreign 


method of delay, unleſs no perſon in Eng- 
land can ſwear to the perſon's credit 643 


Mozds, and titles Jmplica- 
tlon, Condition, Contin⸗ 
gent Remainder, Manors, 
| Its Baron and Femme, 
tatute of Woztmain, 


| Words are not the principal things in a deed 
but the intent of the grantor; and though the 
Judges have no power to alter-them, or in- 


q 


1 


ſert others, yet they 8 
| 28 ZE 


A court of equity does not favour revoca- 
tions of wills contrary to a plain intention 


Witneſs, See titles Evidence, 
Depoſirions, Fraud, Era: 


Where there is an inteſtacy, the law 2 
no difference between an abſolute and a 


property, or to the effect of limitations of 


Page 643 | 


of a witneſs after publication, becauſe the 


| Parts, becauſe this would introducea certain 


| Wowds. See Compoſition of 


— 


ounht to conſtrue them 
Q 


5 
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the moſt agreeable to his meaning, and re- 
ject any that are inſenſible Page 136 
Shall and may, in acts of parliament, or in pri- 
vate conſtitutions, are to be conſtrued impe- 
ratively 166 
The court may expound the words of a will, 
but cannot ſtrike them out 233 
5. by her will, ſays, I deviſe my houſe, &c. 


ſor ever; and in caſe he ſhall happen to die 
In his minority, and unmarried, or without 
Yue, J give it to my ſon Harry and his 
\ Heirs, 4 Lord Hardwicke ſaid, the eſtate is 
to go over only upon one contingency, of 
Robert's dying during his c ind 
| eſtate veſted in him upon his coming of age, 
and is ſubjeC to his debts on ſpecialty 390 
A disjunctive at the end of a period ſhall not 


make all the precedent ſentences ſo, if the | 


intention appears againſt it — 391 
H. R. ſuffers a recovery, and declares it ſhall 
enure to the uſe of himſelf, his heirs and 
aſſigns, and to ſuch uſes, &c. as by his will, 


Kc. he ſhould appoint; the word and may 


be underſtood disjunctively for the word or, 
to ſatisfy the intention of the teſtator, who 
by will appointed the recovery ſhould 
enure to the yſe of J. C. and J. D. and 
their heirs, on truſt, &c. 408 
Any words in a will that are ſufficient to ſhew 
the intention of a teſtator, are ſufficient to 
paſs an eſtate 409 
R. P. in the devife at the end of his will, ſays, 
All the reſt, reſidue and remainder of my 
& goods, chattels and perſonal eſtate, toge- 
* ther with my real eſtate not herein be- 


« fore deviſed, I give to my wife, whom 


«© I appoint ſole executrix.** Lord 


Hard wick ſaid, the words together with my | 


real eſtate, will carry the land and inheri- 
tance, notwithſtanding they are accompa- 
nied with the words goods, chattels and 
per ſonal eſtate“ F 486 
It is ſettled ſince the caſe of. Wheeler verſus 
Walroon, in Allen 28. that the reverſion 


will paſs by the words, reſt of my lands, 


in a deviſe | 
Where a man gives a farm in 
his heirs, in one part of his will, and in 
another to B. and his heirs, it is now. con- 


Arued either a my; or tenancy in | 
| 


common, according to the limitation 493 
When a teſtator gives all his eſtate whatſoever, 
and whereſoever, it comprehends all that he 
had, real or perſonal 494 
Doubtful and ambiguous words, ought not to 


. controul clear and certain expreſſions 623 


Writ, See Pyocels, and titles Ne 
- exeat Regno, Execution. 


| 0 the plaintiff ſerved the defendant with a 


oy 


*. 


to my ſon Robert, and his heirs and aſſigns 


the 


492 
Dale to A. and 


ö 


j 


. 


An action brought on the callico act, in which 


4 


copy of a writ, inſtead of aſ ecial eapias 
and afterwards got the 0 98 the 
return of the original; the alteration is 7% 
roneous, and the writ muſt be ſuperſe3,q 


age 368 
l ok the writ, 
courſe is by plea in the court 
where it is returnable. | 


The copy, though an irregular ſervice, is 4 
an execution of the writ 3064 
After original writs had iſſued under the 1 
of this court, they were altered and amen. 
ded, with the leave of the curſitor, by the 
plaintiff's attorney, and then reſealed; the 
defendant applies to ſuperſede the writs on 
account of the raſures made in them after 
they were ſealed: Lord Hard wick ſaid, 
as the miſtakes were merely literal, or ver. 
bal, there were no grounds to ſuperſede 
them, eſpecially as the curſitors have de. 
clared it to be the courſe of their office, 
that when their clerks are guilty of miſtakes 
in making out the original variant from 
the præcipe, they direct the plaintiff's attor. 
ney to ſet them right, where miſtakes do 
not affect the ſubſtance of the writ 
Where an original writ iſſues from hence, aud 
18 altered, this court, before the return, have 
the cognizance; but doubtful if they have 
the return 595 
No perſon after an original writ is ſealed, can 
alter it without bringing it to be reſealed 
$ 
If writs are altered after the return is out, = 
_ proceſs iſſued upon them, and filed in the 
court of King's Bench, without having 
them reſealed, it is under the cognizance of 
the judges there; and this court will not 
meddle with them | 598 
Original writs were at firſt commiſſional to 
the courts of common law; for without an 
original, none of thoſe courts had any power 
to hold a plea; and ajudgment where there 
was no original was void ; and all the Juriſ- 
dition the courts of common law have 
now, is upon a preſumption of privileg 
DE „„ 
Though in judgment of law, the original 18 
ſuppoſed to be taken out before the capity 
yet, where the plaintiff has obtained a ver- 
dict he need not ſue it out, for the flatutes 
of jeofails cure the want of it 599 
The return of the original is mere form; lor 
though made in the ſheriff's name, it nere; 
oes to him, but is indorſedby theplaintiff's 
attorney : * There is nothing in our baili- 
wick by which the defendant can be 1 
tached boo 
If after oyer given, the plaintiff had come iuio 
this court, and ſhe wn a variance between 
the writ and præcipe, the court would have 


directed it to be ſet right 


Where error _ on the face of 
the propere 


The 


« 46 
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The defendant's attorney ſhould have pleaded | 
the variance between the original and the 
declaration in abatement ; but, inſtead of 
that, he pleaded outlawry in bar; and after 
that, the general iſſue, this is a waver of the 


irregularity _ Page 601 


Writ of ad quod Damnum, 


An application to the court to ſet aſide a writ 
of ad quod damnum, on a ſuggeſtion of ſur- 
rize upon the inhabitants of the neighbour- 
ing villages, when the go ny was taken 
thereon ; and for want of a new road being 
ſet out as lieu of the road taken away by 
the perſon who ſued out the writ) in his 
own ground. Lord Hardwicke, on all the 
circumſtances of this caſe, was of opinion, 
there was no ſurprize, nor neceſſary the new 
road ſhould be ſet out by the perſon Who 
ſues out the writ, in his own ſoil. 766 
In caſes upon writs of ad quod damnum, this 
court muſt judge according to rules of law 


| | 770 
The inconvenience to the publick in theſe 
eaſes, is not inquirable here, being a juriſ- 


diction belonging to the quarter. ſeſnons 
only Page 770 
It is ſufficient if the inquiſition is executed in 
a fair and open manner 770 
Though the appeal is directed to be at the next 
quarter - ſeſſions by 8 & 9 W. g. the juſtices 
may adjourn it to a ſubſequent ſeſſions 372 
Where a new road is made, and the pariſh 
can be at no further expence with regard 
to the old one, the inhabitants ought to re- 
pair the new for the future: where the new 
road lies in another pariſh, then the perſon 
Who ſued out the writ, and his heirs, ought 
not only to make 1t, but keep it in repair 
772 
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Younger Children. See title 
| Poztion, © 
AG of 5000]. out of an eſtate equally 


to a teſtator's children, with remainder 


| in the ſame eſtate to his firſt and other ſons, 


the eldeſt ſon ſhall have a ſhare 438 
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